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ADVERTISEMENT. 

'THE  present  Editor  takes  this  opportunity 
of  professing  his  design  to  continue  the 
Admiralty  Reports  on  the  same  Plan  which 
was  adopted  by  his  Predecessor ;  in  succeeding 
to  whose  labours  he  has  the  Advantage  of  a 
model  which  it  will  be  his  ambition  to  follow 
as  closely  as  may  i)e  accomplished  by  care  ax^ 
industry,  •fiigjieyr  requ^itics  tkap  ifj^e  are 
indeed  necessary  to  the  adequate  performap^^e 
of  such  an  undertaking ;  but  it  may  at  least 
fee  'Some  -satiafactaon  to  thc'PuMic  to^oMw 
that  he  is  in  possession  of  all  those  means  of 
correctness  and  fidelity  which  the  liberal  com* 
munications  of  his  professional  friends  can 
supply. 
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Judge  of  the  High  Court  of  Admiralty— The  Right 
Honourable  Sir  William  Scott. 

!KiDg*8  Advocate — Sir  Christopher  Robinson. 
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MANILLA,  Barret.  ^^^'j^J^ 

THIS  was  a  queftion  arifing  on  the  conftruclioh  p.^rr*  »nd  pbcet 
of  the  fourth  clatife  of  the  Order  in  Council  of  „.,:  in  poflioltn 
the  nth  of  November  1807,  aS  applied  tothofe  parts  ^^^l^^d^u^*^^^^^ 
of  St.  Dominjto.  which  had  been  wrefted   from  the  general  charac- 

.  1        .    r  ^  1  •  -  ter  of  ihe  iHand 

enemy  by  the  mlurgent  negroes ;  tfre  relaxation  01  as  an  enemy't 
the  general  prohibition  to  trade  with  the  enemy  con-  ordTra  h"c<ma. 
t^dned  in  that  claufe  being  limited  to  the  diredl  voyage  thlm^^aroj^w 
between  the  enemy's  colony  and  the  country  to  which  -^''"'-^  "^* 
die  neutral  velTel  belopgs^  or  fome  ff'ee  port  in  His 
Majefty's  Colonies. 

For  ibe  Captors  the  King^s  Advocate  and  Arnold 
^ntended.'-^Thdt  the  queftion  had  already  been  dif- 
pofed  of  by  the  decifion  of  the  Court  of  Appeals  *  in  *  LoMs,  17th 
the  cafes  df  the  Dart  and  Happy  Couple,  in  which  it 
was  held  that  notwithftanding  the  unfettled  ftate  of 
St.  Domingo  J  it  was  ftill  in  point  of  law  under  *the  do- 
minion of  France^  and  muft   be  conlidered  as  an 

yoL«  I.  B  enemy's 


t  CASES  DETERMINED  IN  THE 

Tn€         enemy's  colony.  That  this  American  fhip  was  trading 
^  from  St.  Domingo  to  Gottenburgj    and   confcquentlj 

jiffii  r(^,      under  thofe  decifions  was  engaged  in  a  commerce  pro 
bibited  by  the  Order  in  Council. 

For  the  Claimants  Lawrence  and  Swabey. — The 
Dart  and  Happy  Couple  were  captured  early  in  the 
year  1805,  and  the  Lords  decided  thofe  cafes  witt 
reference  to  the  time  of  capture. — They  could  noi 
take  upon  themfelves  to  determine  that  any  part  o: 
5/.  Domingo  was  to  be  confidered  at  that  period  ai 
not  partaking  of  the  general  character  of  the  colony 
as  it  had  not  been  fo  declared  by  His  Majefly's  Go 
•  SMAppcndiiy  vcmment  *.    But  there  are  Orders  in  Council  which 

have  iflfued  fubfequently  to  the  capture  of  thofe  veffels 
permitting  Britijb  fubjefts  to  trade  to  thofe  ports  o: 
Si.  Domingo  which  are  not  in  the  pcfleffion  or  undei 
the  dominion  of  the  enemy,  and  if  by  thefe  orderi 
Britijb  fubje6ls  are  permitted  to  frequent  fuch  partj 
of  the  colony,  they  afcribe  a  diftindb  chara&er  to  th( 
places  fo  excepted,  of  which  neutrals  are  entitled  t( 
avail  themfelves  equally  \tkh  the  fubjefts  of  thij 
country. 

Judgment. 

Sir  William  Scott. — This  x^Tis  the  cafe  of  a  veffe 

failing  under  American  ci^lours  and  captured  Decern 

ber   11th,    1807,  ^"    ^  voyage  from  Pert  au  Princt 

in  the   ifl<ind  St.  Domingo  to  GcttoU^urg.      It  was  di 

reded  to  (land  over  until  a  queltion  upon  the  nationa 

charadler  of  that  colony  fhould  be  dctennined  in  thi 

fuperior  Court ;  bccaufe,  if  St. Domingo  is  to  be  deemec 

hoftile,  all  particular  parts  of  the  ifland  as  well  as  th( 
whole  generally,  this  fhip  with  her  cargo,  would  b< 

fubjefi 


Manilla. 
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fabied  to  confifcarion  as  trading  to  a  port  not  of  her        The 

,  ^     .  I  _  _  1^1%  A  N I L 1 

own  country  from  a  colonial  port  ot  the  energy,   i  ne 
pccuKar  circumftances  of  the  ifland,  which  are  well      ^p-v^rfl, 
known,  gave  rife  to  that  queftion  ;  feveral  parts  of  it 
had  been  in  the  aftual  poffeffion  of  infurgent  negroes, 
who  had  detached  them,  as  far  as  aftual  occupancy 
could  do,  from  the  mother  ^Wttty  of  France  and  its 
authority,  and  maintained  within  thofe  parts  at  leaft, 
an  independent  government  of  tlieir  own.     And  al- 
though  this  new  power  had  not  been  diredly  anJ 
formally  recognized  by  any  exprefs  treaty,  the  Britijh 
Government  had  fhewn  a  favourable  difpofition  to- 
wards it  on  the  ground  of  its  common  oppofition  to 
France^  and  feemed  to  tolerate  an  intercourfe  that 
carried  with  it  a  pacific  and  even  friendly  complexion. 
It  was  contended  therefore,  that  Si.  Domingh  could  not 
be  confidered  as  a  colony  of  the  enemy.     The  Court 
of  Appeal  however  decided,  though  after  long  delibe- 
ration and  with  much  expreffed  reluftance,  that  no- 
thing had  been  declared  or  done  by  the  Britijh  Go- 
vernment that  could  authorize  a  Britijh  tribunal  to 
confider  this  ifland  generally,  or  parts  of  it,  (notwith- 
ftanding  a  power  hoftile  to  France  had  eftabliflied  it- 
felf  within  it,  to  that  degree  of  force  and  with  that 
kind  of  allowance  from  fome  other  ftates),  as  being 
other  than  flill  a  colony  or  parts  of  a  colony  of  the 
enemy.    There  can  be  no  doubt  that  the  drift  legal 
principle  of  that  decifion  was  correftj  and  yet  at  the 
fame  time,  if  circumftances  can  be  pointed  out  in  this 
cafe  for  a  favourable  diftinftion,  the  Court  would  not 
be  difinclined  to  adopt  it,  without  meaning  to  recede 
from  or  to  enervate  that  principle*    It  turns  out  that , 
fubfequent  to  the  occurrence  of  thofe  cafes,  though 
prior  to  their  determination,  certain  orders  and  inftruc- 

'    B  2        ^/  dont 
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The         dons  had  been  iffued  by  His  Majjcfty's  Government 

,  which  raife  the  queftion,   whether  fomc  particular 

-4>-'/  Iff,      ports  in  St.  Domingo  are  not  taken  out  of  the  general 

chara£^er  which  by  that  determination  was  affixed  to 

the  colony,  at  leaft  with  refpeft  to  cafes  occurring 

♦  Se«  Appes.     fubfequcntly  ♦.     In  thefe  Ordera  in  Coundl  I  ob* 

ferve,  that  the  defcription  is  negative  :  '^  Britijh  vcffels 
are'  permitted  to  go  to  fuch  parts  and  places  in  the 
ifland  of  St.  Donungo  as  are  not  or  ihall  not  be  under 
the  dominion  and  in  the  aftual  pofleffion  of  His 
Majefty's  enemies.'*  Here  is  no  affirmative  oefcrip- 
tion,  no  powers  in  poflefCon  are  fpecified  ^  but  if  this 
negative  defcription  applies  in  faft  to  Port  au  Prince^ 
the  rule  reftriding  the  colonial  trade  will  not  affe& 
die  prefent  queflion,  for  it  extends  and  can  extend  in 
reafon,  only  to  places  under  the  dominion  or  in  tie 
aRual  foffejjion  of  the  enemy.  Now  it  is  matter  of 
notoriety  that  Port  au  Prince  is  not  under  the  domi* 
nion  of  France  or  Spain^  it  is  one  of  thofe  places  of 
which  this  new  power  has  poflTefled  itfelf ;  and  that  it  is 
not  a  mere  military  pofTeffion  is-fufficiently  fhewn,  by 
the  clearances  and  other  documents  which  are  regu- 
larly made  out  in  the  name  of  Chrijlophe  the  chief  of 
this  anomalous  black  government.  The  quedioh  then 
is,  whether  under  thefe  orders  the  prefent  cafe  is  not 
excepted  from  the  operation  of  the  principle  laid  down 
by  the  Lords ;  for  witlji  no  femblance  of  juflice  can 
you  apply  the  rule  of  colonial  exclufion  to  places 
which  you  have  recognized  by  public  and  folemn  de- 
clarations not  to  be  either  in  the  dominion  or  pof- 
feffion  of  the  enemy.  In  condruing  public  afts, 
every  word  mufl  be  taken  as  expreffive,  and  the  wordg 
**  dominion  and  aftual  pojfejpon^**  mufl  mean  fome- 
thing  more  than  the  mere  fa£t  of  pofleffion    What  is 

2  the 
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the  legal  meaning  of  dominion  ?   Its  legal  meaning         The 
nnpUes  rightful  pofTeflion  and  authority  :  as  applied  to  ' 

priTate  property  it  fignifies  not  merely  pofleffion  but  -^/r//  ift, 
pofleffion  with  rights  of  property,  that  of  which  the 
perfon  is  dominus  $  as  applied  to  public  pofledion  it 
is  the  right  of  legal  authority.  In  His  Majefty's  in- 
ftrudticms  of  the  i  ith  Feb^  1 807,  the  expreilion  made 
ufe  of  is,  ^  under  controul/'  a  word  of  lefs  definite 
meaning,  and  which  may  have  a  more  or  lefs  reftrifted 
fignification>  but  when  I  find  '^  dominion"  ufed  in  two 
inftances,Imu(l  take  it  rather  as  interpreting  and  enlarg- 
ing the  meaning  of  the  word  "  controul/*  than  as  in 
any  manner  reftrided  by  it.  It  has  been  afked  if  this  is 
the  true  conftruftion  of  the  Orders  in  Council,  why  are 
licences  required?  There  may  be  many  reafons  for 
that  requifition :  it  may  be  for  the  purpofe  of  pointing 
out  the  particular  ports  to  and  from  which  the  velTcIs 
are  going,  with  a  view  to  prevent  an  improper  ufe  be- 
ing made  oi  the  permiffion  given  by  the  Orders,  or 
for  other  purpofes  which  would  not  in  any  manner 
interfere  with  the  conftruftion  which  I  am  inclined  to 
put  upon  them.  If  there  are  purpofes  and  motives 
for  thefe  Orders  which  are  inconfiftent  with  this  con- 
ftruftion, they  are  purpofes  and  motives  which  are 
not  expreffed;  and  courts  of  juftice  are  not  to  attend  to 
latent  motives  and  purpofes  in  order  to  controul  clear  ''  .  -' 
and  definite  declarations.  Here  is  a  pofitive  declaration 
of  the  State  that  parts  of  it. Domingo  are  neither  in  the 
poflelfion  nor  in  the  dominion  of  France.  The  Court 
has  to  look  no  further  than  to  fee  whether  the  port  in 
queftion  comes  within  that  defcriptiou ;  if  ir  does,  the 
Court  is  bound  to  apply  all  the  confequences  which 
t^ong  to  fuch  a  defcription.     It  camxot  afiume  to  fay, 

B  3  it 
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The         it  (hall  be  good  for  onfe  purpofe  but  not  for  another. 
It  is  not  necefliiry  that  this  fhould  amount  to  a  per- 


"^''x'V^'  P^^^^'  recognition  of  the  independence  of  thefe  places 
as  in  the  cafe  of  a  formal  and  permanent  ceffion.  It 
is  fufficient  that  there  is  a  rightful  and  acknowledged 
«  fufpenfion  of  the  authority  of  France  ;  that  vill  in  it- 
felf  exempt  the  parties  from  the  penalties  of  trading 
from  an  enemy's  colony,  and  I  (hall  therefore  re- 
ftore  the  fhip  and  cargo  on  payment  of  the  captor  $ 
expences. 


y.fywK  THE  GUILLIAUME  TELL,    Sannier, 

Commander. 


Co  opcr;ition  in  'TpHE  prcfcnt  queftlon  arofe  on  a  claim  of  joint  cap- 
Af/t/^tf- claim"  ture  inierpofed  on  behalf  of  His  Majefty's  (hips, 

bj  ihip/(!aii*on.  Cullodcn  and  Northumberland^  on  the  ground  of  affo- 
^^hxffn\T^  ciated  fervice  for  the  purpofe, among  other  objedls,  of 
port  mi  the  (sffeftiug  this  capture. — The  prize  was  a  French  (hip 
biiihed,  '     '    of  war,  which  with  another  had  been  for  fome  time 

blockaded  in  the  harbour  of  La  Valette  in  the  ifland 
of  Malta,  by  a  Britijh  fquadron  then  under  the  orders 
of  Sir  ThoniasTrowbridge  commander  of  His  Majefty's 
fhip  Cidloden^  adling  in  the  abfence  of  Lord  Nelfon,  It\ 
the  night  of  the  29th  of  March  1800,  the  Guilliaume 
Tell  made  an  attempt  to  efcape,  but  was  purfued  and 
taken  by  the  Foudroyantj  and  fome  other  (hips  belong- 
ing to  the  blockading  fquadron,  while  the  remainder 
kept  iheir  ftations  off  the  port,  except  the  Culloden  and 
Northumberland^  which  were  at  anchor  at  the  time  in 
iht  Mar/a  Sirocco  bay,  a  few  miles  diflant  from  La 
Ymette. 

An 
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An  objection  was  taken  to  the  evidence  of  Lieute-         The 
nant  Oliver  of  the  Northumberland^  who  was  ftationed        till. 
at  a  fignal  poft  on  the  ifland,  and  threw  up  rockets   —  " 

when  the  Guilliaume  Tell  was  putting  to  fea,  as  it  iSoV.  ' 
appeared  that  he  belonged  to  one  of  the  ihips  claiming 
to  (hare,  and  had  not  releafed  his  interefl.  It  was 
admitted,  that  ahhough  he  was  not  on  board  at  the 
commencement  of  the  chace,  he  was  on  board  during 
part  of  the  time. 

The  Court  faid^  That  the  queftion  was  of  fome 
nicety,  whether  this  officer  would  be  enutled  to  fhare^ 
fuppofing  he  was  not  on  board,  on  account  of  the  in- 
telligence he  was  the  means  of  conveying ;  but  that  it 
fhould  allow  his  evidence  to  be  read,  fubje£l  to  all  ob« 
jedions. 

For  the  actual  Captors  ^Lawrence  and  Swabey.^^Twt) 
witneiTes  only  have  been  examined  upon  the  allegation 
given  on  the  part  of  the  CtiUoden  and  Northumberland : 
Lieutenant  Oliver  of  the  Northumberland  and  M^Do^ 
nald  the  mailer's  mate  of  the  Cullodfn,  If  Lieutenant 
Oliver  is  an  incompetent  witnefs,  their  cafe  muft  de- 
pend entirely  upon  the  evidence  of  McDonald,  who  is 
a  releafing  witnefs,  and  whofe  teftimony  therefore, 
taken  alone,  cannot  fupport  a  claim  of  this  nature* 
He  dates,  **  that  about  twelve  o'clock  on  the  night 
when  the  enemy  put  to  fea,  having  gone  up  to  the 
xnaft'head  of  the  Culloden  to  look  out,  he  faw  the 
rockets  and  blue  lights  which  Lieutenant  Oliver  threw 
up  on  obferving  the  French  (hip  Le  Guilliaume  Tell 
haul  out  from  the  harbour.  And  in  about  ten  minutes 
afterwards  (^it  being  very  dark,  the  moon  having  gone 
down  and  the  wind  blowmg  ftrong  out  of  the  faid 
harbour  of  La  Faktte)  he  heard  guns  firing  from  fhips 

P  4  oflF 
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Tnfi         off  the  laid  harbour,  and  very  foon  after  faw  the  fla^ies 
T$LU.        from  the  faid  (hips*  guns  in  three  diredions.     That  he 
r  '  —  continued  to  look  out  there  (except  at  fliort  intervals, 

liot,  '  /  when  he  went  to  communicate  with  the  commanding 
oflBcer)  till  about  half  paft  three  o'clock  in  the  morn- 
ing, by  which  time  the  three  engaging  fhips  had  got  fo 
far  to  the  N.N- £•  that  he  could  no  longer  fee  the 
fiaihes  from  the  guns  ;*'  and  he  adds,  "  that  when 
he  came  down  upon  the  deck  of  the  faid  (hip  to  report 
to  the  commanding  officer,  the  flaflies  from  the  guns 
of  the  faid  engaging  ftiips  were  plainly  feen  from  the 
poop.**  Now  how  does  this  accord  with  the  evidence 
of  Lieutenant  M^Kenzie  and  the  three  other  witneffes, 
examined  on  behalf  of  the  adual  captors  ?  They  ftate, 
that  at  the  time  the  firft  guns  were  dilcharged  from 
any  of  the  chafmg  (hips  they  myft  have  been  twelve 
or  fifteen  miles  from  Marfa  Sirocco  bay,  and  as  the 
prize  and  the  chafing  (hips  were  all  thai  to  windward^ 
and  the  wind  blew  flrong,  it  is  hardly  poflible  for  the 
report  of  the  guns  to  have  been  beard  and  the  fla(hes 
feen  in  the  Marfa  Sirocco  bay.  At  the  fame  time  the 
miftake  is  eafily  explained,  as  there  was  during  that 
night  much  thunder  and  lightening  in  the  quarter 
where  the  enemy  was  purfued,  which  had  the  appear, 
ance  of  an  engagement  at  a  diflance  j  fo  much  fo, 
that  the  Foudroyant  was  for  fome  time  led  out  of  the 
due  courfe  of  purfuit  by  miftaking  thofe  appearances 
for  an  engagement  between  the  more  advanced  chaf- 
ing (hips  and  the  enemy.  And  the  fad  is,  that  the 
Foudroyant  did  not  come  up  with  the  Guil/iaume  Tell 
{o^%  to  bring  her  to  afltion  till  fix  o'clock  the  next 
morning,  at  which  time  fhe  w^  1 1  or  1 2  leagues 
diftant  from  the  bay  where  the  CuUoden  and  Nor- 
pmmhcrland  were  at  anchor.     That  the  mere  fad  of 

ftflbciatioi^ 
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^ocbtion  or  of  fight,  taken  fmgly,  is  not  fufEcIent,-        The 

has  been  decided  in  the  cafes  of  the  Mars  and  the     "^TriLt?*^* 

Trautmansdorf.     The  cafe  of  the  Gencreux^vfYiich  was  ^ 

dedvled  by  the  Lords  on  san  appeal  fron^  the  Vice         isos. 

Admiralty  Court  2XMinorcaj  is  ftriQly  in  point  j  as  it 

was  a  capture  arifing  out  of  the  fame  fervice.     In  that 

cife  Captain  Bally  who  aQed  as  governor  of  the 

ifland,  fent  information  fo  Lord  Keith  on  the  ;  5th 

feb.  1800,  that  a  French  fquadron,  confiding  of  one 

fliip  of  the  line,  and  four  fmaller  veflels, were  expefted 

for  the  relief  of  the  French  in  the  garrifon  of  the  port 

and  city  of  La  Valeife.    The  Foudroyant  and  two  other 

ihips  of  the  line  were  immediately  ordered  to  look  out 

for  the  enemy  in  the  S.S,  £•,  and  the  Lion  was  ordered 

to  take  a  ftation  off  the  paffage  between  Go:ui  and 

MaJtay  while  the  commander  in  chief  Rationed  the  reft 

of  the  veiTels  In  fuch  a  manner  as  to  prevent  the  enemy 

from  entering  La  Valette.     On  the  morning  of  the 

1 8th  the  Foudroyant y?LTiAihQ  other  veffels  fent  in  chacc, 

obtained  fight  of  the  enemy  on  that  fide  of  the  ifland 

vhich  is  oppofite  to  La  Valette^  and  after  a  fhort  en* 

gagement  the  Genereux  furrendered.     It  was  alledged, 

"  that  at  the  time  of  capture,  the  Lion  was  fufficiently 

near  to  hear  the  report  of  the  guns  fired  during  the 
engagement :  that  the  Liony  as  well  as  the  other  fta* 
tioned  ^ips,  formed  a  part  of  the  fame  fquadron  under 
the  fame  con^piander,  and  that  they  took  their  re- 
fpedive  ftations  in  confequence  of  fignals  made  by 
him,  upon  receiving  intelligence  of  the  approach  of 
the  enemy.'*  Yet  this  allegation,  flrong  as  the  fads 
were,  was  rejefted,  Nuw  what  is  the  affociation  in 
the  prefent  cafe  ?  The  Culloden  had  fuftained  confider- 
able  damage,  and  the  Northumberland  had  130  of 
jier  crew  fick  qn  fhore  y  they  were  ftationed  for  the 

(iiltina 
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« 

The         diftinfl:  fervice  of  keeping  the  Mar/a  Sirocco  bay  in  a 
Tell.        ftatc  of  fecurity,anditwas  theonly  fervice  ofwhich  they 
'   ^^  ^  ^^       were  capable.    Before  thefe  (hips  can  be  ccnfidered  as 
15015,        ^jTociated  for  the  purpofe  of  making  this  capture,  fomc 
orders  muft  be  (hewn  to  take  them  out  of  the  parti- 
cular fervice  in  which  they  were  employed.     Befides, 
the  ftate  of  the  wind  was  fuch  at  the  time  of  capture, 
that  thefe  two  (hips  could  not  have  got  out  of  the  bay 
even  if  they  had  not  been  oiherwife  incapacitated. 

ihe  Kings  Advocate  and  Arnold  in  reply, — As  to 

^  the  difabled  ftate  of  the  Culloden  and  Northumberland ^ 

that  is  aflumed  from  a  defcription  given  three  weeks 

before,  and  it  was  not  then  faid  that  they  were  not 

in  a  condition  to  put  to  fca  under  any  circumftances. 
They  were  at  anchor  in  the  Marfa  Sirocco  bay,  re- 
fpefting  which  Lord  Keith,  in  his  letter  addrefH  d  to 
Lord  Nelfon^  when  he  left  the  command  to  him,  had 
faid,  '-^  that  it  would  be  a  prudential  meafure  that  a  force 
fhould  be  ftationed  in  the  bay,  with  a  view  to  fecure 
a  place  for  the  difembarkation,  if  it  fliould  become 
necefTary."  But  that  was  not  an  order  given  to  thefe 
particular  fhips,  and  therefore  it  cannot  be  faid  that  a 
new  order  muft  be  given  before  they  could  quit  thq 
ilation.     As  to  the  impoffibility  of  their  joining  in  the 

chace,  arifmg  from  the  ftate  of  the  wind,  that  will 
not'exclude  them. — At  Aboukir  the  Culloden  was  on 
fhore  durmg  the  whole  of  the  adion,  byt  ftie  was  not, 
on  that  account,  difqualified  from  fliaring ;  the  bev 
Jief  that  (he  would  get  off.  was  operating  every  mo- 
ment as  an  encouragement  to  our  own  fleet,  and  as  a 
fource  of  apprehenfion  to  the  enemy.  It  is  faid,  that 
thefe  ibips  were  laid  up  in  the  Marfa  Sirocco  bay, 

7  which 
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vhich  wc  deny,  both  in  refpefl:  to  the  place  itfelf,  and         The 
the  condition  of  the  fhips.      Whether  the  witnefs,       till. 


M'Donaldj  was  deceived  by  the  appearances  of  the     ^ 
fiorm,  OT  whether  he  aftually  law  the  flafhes  of  the       *  itoS.  * 
guns,  during  the  chace,  may  be  matter  of  difpute » 

but  it  is  certain,  that  the  efcape  of  the  enemy  was 
known  on  board  the  Culloden  and  Northumberland^ 
and  it  is  equally  certain,  that  thefe  two  fhips  were  af- 
fociated  with  the  reft  of  the  fquadron,  as  well  in  the 
particular  fervice  by  which  the  capture  was  effefted, 
as  in  the  general  fervice  of  the  blockade  of  the 
harbour. 

Judgment. 

Sir  TfiUiam  Scott. — The  prefent  queftion  arifes  upon 
a  claim  which  has  been  interpofed  on  the  part  of  His 
Majefty's  (hips  Culloden  and  Nortbumberlandj  to  (hare 
in  this  prize  as  joint  captors.  It  appears  that  the  han 
hour  of  La  Vallette^  at  Malta,  from  which  this  prize 
(an  enemy's  veffel  of  war)  was  attempting  to  make 
her  efcape,  had  been  for  fome  time  blockaded  by  an 
Englijb  fquadron,  and  that  the  whole  of  the  iiland 
was  in  pofTeifion  of  the  Englljh  and  the  inhabitants^ 
except  this  port,  yhich  ftill  continued  in  the  hands  ot 
the  French*  The  objeft  of  the  blockade  was,  to  reduce 
the  port^  and  of  courfe  to  obtain  poffeflion  of  the 
ihips  within  it.  Much  evidence^  which  it  is  not  necef- , 
fary  for  me  to  enter  into,  has  been  adduced  relative  tp 
the  hiftory  of  the  blockade,  to  fhew  under  whofe  - 
diredion  it  was  inftituted,  and  by  whom  it  was  car* 
ried  on.  It  is  an  admitted  fad:,  that  Sir .  Thomas 
Trowbridge  had  taken  the  command  of  the  fquadron 
during  the  abfence  of  Lord  Nelfonj  and  that  his  atten* 
pon  had  been  particularly  dired;e4  to  the  capture  of 

thi« 
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^  Tht  this  and  another  French  fhip,  which  were  blocked  np 
Tell.        ui  this  harbour.    Whether  he  ifliied  any  particular 

^  7«/v  r  tb~^  ^^ders  rcfpefting  thefe  fhips  has  been  a  fubjefl:  of  con- 
i%o%,  '  troverfy  between  the  parties ;  but  it  is  of  little  impor. 
tance,  becaufe,  in  fucceeding  to  the  command,  he 
neceffarily  fucceeded  to  all  the  orders  given  by  his  pre- 
dcccflbr,  and  confequently  will  be  entitled  under 
them.  Thefe  two  French  men  of  war  were  known  to 
be  in  the  harbour,  and  the  obtaining  poiTefTion  of  them 
muft  therefore  be  prefumed  to  be  in  the  intention  of 
every  ihip  upon  that  fervice  ;  for  it  is  not  to  be  loft 
fight  of,  that  they  were  affociated  in  one  common 
enterprize  of  which  the  capture  of  thefe  veflels  formed 
no  inligniGcant  part.  If  this  fliip  had  been  taken  in 
the  harbonr  of  La  Vallette  upon  its  final  redu£tion,  as 
the  other  veflel  was,  no  doubt  could  have  arifen  upon 
theTubjed }  but  as  the  capture  was  made  at  a  diftance 
from  the  port,  a  queftion  is  ftarted,  whether  it  is  to  be 
confidered  as  a  capture  by  the  whole  fleet,  or  only  by 
the  individual  (hips  by  which  (he  was  pujrfued  and 
taken.  Now,  it  muft  have  prefented  itfi^lf  to  the 
minds  of  all  the  naval  officers  employed  upon  that 
duty,  that  thefe  (hips  would,  if  poflible,  attempt  an 
efcape,  and  there  is  abundant  evidence  to  fhew  that 
every  precaution  was  adopted  to  fruftratc  the  attempt. 
Every  neceflary  arrangement  was  made  by  Sir  Thomas 
Trowbridge  with  the  commanders  of  the  different 
fliips,  in  expeftation  of  this  probable  event;  they 
were  ordered  to  be  on  the  look  out,  and  the  pro- 
per fignals  to  be  ufed  in  cafe  the  blockaded  fhips 
fliould  attempt .  to  efcape  were  regularly  commu- 
nicated. It  does  not  appear  that  any  particular  fhips 
were  affigned  to  proceed .  after  them,  and  I  think 
^ne  mz^y  &e  a  fufficient   reafon  for  that,    becaufe 

the 
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the  rime  of  the  efcape,  the  courfe  they  might  adopt,  t>c 

and  the  ftate  of  the  wind  at  the  time  when  the  efcape  tcll. 

was  to  be  attempted,  were  all  equally  uncertain.     In * 

Inch  a  ftate  of  circumftanccs,  no  other  order  could  be  "ia©?. 
given  than  the  general  order,  that  in  whichever  quarter 

the  attempt  might  be  made,  a  fufficient  number  of  the 
contiguous  (hips  (hould  purfue.  There  was  a  general 
communication  to  all  the  commanders,  that  they  were 
to  ad  as  emerging  circumftances  might  require ;  but 
it  never  could  have  been  intended  that  every  fliip  of 
the  fquadron  was  to  join  in  the  purfuit,  when  it  would 
have  had  the  effeft  of  opening  the  harbour  for  all  other 
blockaded  veffels,  of  which  fome  in  confequence  of 
this  total  defertion  of  the  blockade  muft  have  eflfefted 
their  efcape.  The  animus  perfequendi  is  fufEciently 
fliewn  by  the  part  which  they  took  in  the  general  plan 
of  co-operation ;  they  were  all  in  readinefs  to  aft  under 
the  general  order  to  purfue  as  occafion  might  require. 
It  appears  that  they  had  information  not  only  of  the 
intention  to  efcape,  but  alfo  in  a  fort  of  general  though 
uncertain  way  of  the  time  and  manner  of  it.  It  was 
known  that  on  the  firft  dark  night  the  enemy  were  to 
puih  out  fome  merchant  fhips  as  a  decoy,  and  that 
then  the  Guilliaume  Tell  was  te  follow.  She  was  feen 
in  a  ftate  of  preparation,  and  was  expeded  on  this  day 
to  make  the  attempt  the  following  night,  fo  that  Sir 
Thomas  Trowbridge^  and  his  fhip  the  CuUoden  in  parti- 
cular, would  be  pretty  much  on  the  alert.  It  is  proved, 
that  he  ordered  a  lieutenant  and  three  men  to  be  fent  ^ 

alternately  from  the  Cullcden  and  Northumberland^  to 
a  poft  on  (hore  called  the  Behidere^  to  give  notice  of 
the  movements  of  the  enemy,  and  that  upon  obferving 
them  under  weigh,  a  preconcerted  fignal  was  to  be 
made  from  that  poft,  by  which  it  was  to  be  underftood 

that 
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Tim        dut  the  French  &xps  were  rsi  Trmrron,  2nd  cEar  crery 
^^^mll!^  '  cfibrt  ought  to  be  made  to  intercept  tfaenu     The  two 


'■  fiiips  iexaag  op  die  prefienr  claim,  die  CaHadeM  and 

fgoa***      thrtbumberistul^  were  lyrng  at  andwr  in  die  Mmrfa 
Siraauj  Bajy  near  Ljt  Vai^e.     The  Narthwaoeruad 
had  a  number  of  her  crew  dck  en  fhcre  at  the  time 
but  ftiii  ffae  was  act  ftifahied  by  diat  deficiency  of  her 
crew,  at  ieaft  in  die  opinicn  cf  die  Ccmmaiider,  as  (he 
was  actually  ordered  to  feadze  next  morning  ib  porfait 
of  the  Frdfub  flup,  diocgh  that  order  was  connrer- 
manded  opon  ics  being  undeniocd  that  die  Ftadr^ami 
and  Lian  were  op  with  die  aemy.     It  has  aUb  been 
objeded,  diat  die  CuUaden  was  net  in  a  fit  cc^ndinon  to 
put  to  fea,  in  confequence  of  an  accident  which  ike  had 
met  with  on  going  into  the  bay ;  bat  it  clearly  appears 
that  the  damage  had  been  repaired,  2nd  in  proof  of 
that  there  is  the  fad  that  (he  afterwards  node  the 
Toyage  from  Maita  to  EngloMdy  without  receiring  any 
further  repairs  whatever.    At  fuch  a  moment  of  expec- 
tation and  anxiety,   it  cannot  be  fuf^fed  that  Sir 
Thomas  Trcwbridgt  put  his  own  tbxp  out  of  the  courie 
of  co-operadng  and  participating  in  whatever  hazards 
or  advantages  might  ariie.    It  is  proved  that  every 
evening  men  were  fent  from  the  CuLoden  and  Nor^ 
fhwnierland  to  watch  the  movements  of  the  enemy ; 
that  on  the  night  of  the  purfuit  the  fignal  rockets  and 
the  flaflies  of  the  guns  were  feen  from  thefe  two  (hips 
in  the  neighbouring  bay,  and  that  a  feaman  vras  dif- 
patched  from  the  fignal  (tadon,  to  inform  them  that 
the  Guillawne  Tell  was  in  motion ;  it  cannot  be  denied 
therefore,   that  they  knew  perfeftly  well  what  vras 
going  forward,  and  that  they  were  co-operating  in  the 
meafures    eftablifhed    generally   for  prevendng    the 
cfcape.    But  it  has  been  objeSed,  that  they  had  not  the 
phyfical  means  of  purfuing,  bccaufe  the  ftate  of  the 

wind 
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wind  was  fuch,  that  they  could  not  quit  the  bay.  thc 
Whether  they  would  have  purfued,  if  it  had  been  phy-  teVl.''"' 
fically  poflible^  it  is  not  neceflary  to  enquire  :  In  the  •— ^— — — 
cafe  of  chafing  by  a  fleet,  the  animus  per/equendi  in  all  li^l  * 
is  fufEciently  fuftamed  by  the  aft  of  thofe  particular 
ihips  which  do  purfue.  It  is  I  think  highly  probable 
that  even  if  the  wind  had  been  fair,  the  Cullod^n  and 
Northumberland  would  have  remained,  as  fome  of  the 
other  fliips  oflF  La  Valetie  did,  in  a  ftate  of  inadivity, 
rcafonably  judging  from  the  precautions  taken,  and 
from  the  flaflies  of  the  guns,  that  a  fufEcient  force 
had  already  gone  upon  the  fervice.  Therefore,  unlefs 
it  can  be  maintained,  which  it  certainly  cannot, .  that 
the  whole  of  a  fquadron  mud  in  all  cafes  purfue,  and 
that  the  other  fhips  which  remained  inactive  oS  La  • 
Valette^  are  not  entitled  to  fhare,  upon  what  principle 
are  thefe  two  fhips  to  be  excluded  ?  But  it  has  been 
urged,  that  as  the  wind  then  was,  fhips  of  their  burthea 
could  not  have  cleared  the  fhoals  fo  as  to  get  out ;  an4 
It  comes  therefore  to  a  queflion  of  law,  whether  fuch 
an  intervention  of  phyfical  impoiHbilitles  will  exclude  a 
fbip  forming  part  of  a  fquadroH  aflbciated  for  the 
cxprefs  purpofe  of  making  the  capture*  There  have 
been  cafes  in  which  it  has  been  determined  that  phyfical 
impoffibiliiies  of  fome  permanence,  and  which  could 
not  be  removed  in  time,  would  have  fuch  an  effefl: 
as  for  inflance,  in  the  cafe  of  a  fhip  lying  in 
harbour  totally  unrigged,  which  has  been  held  to 
be  as  much  excluded  as  one  totally  unconfcious 
of  the  tranla£tion,  becaufe  by  no  poflSibility  could  that 
fiiip  be  enabled  to  co-operate  in  time.  But  I  take  it 
that  m  no  cafe  the  mere  intervention  of  a  circumflance 
fo  extremely  local  and  tranfitory  as  the  accidental  flate 
of  the  wind,  has  been  made  a  ground  of  exclufion^ 
The  intercfls  of  joint  captors  would  be  placed  on  a  very 

preca- 
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The         precarious  and  uncertain  footing  indeed,  if  a  doftrmc 
GtTiLLiAUMi    ^^^  ^^  j^^  admitted  which  referred  them  to  the  legal 


Till. 


■  operation  of  a  cafualty  fo  variable  in  itfelf,  and  fo  little 

iSg^* '  capable  of  being  accurately  eftimated.  Itbeing  proved  in 
this  cafe,  that  the  whole  fleet  were  afting  with  one  com- 
mon confent,  upon  a  preconcerted  plan  for  the  capture 
of  this  prize  ;  it  was  as  much  a  chafing  under  orders 
from  the  officer  in  coihmand,  as  if  it  had  aQually 
taken  j)lace  in  the  open  fea.  It  is  a  chafing  by  fignal 
and  in  fight  of  thefe  two  (hips,  which  even  if  they  had 
not  been  incapaciated  by  the  (late  of  the  wind,  in  all 
probability  would  not  have  thought  it  nece(rary  or 
proper  to  join  the  purfuit.     The  cafes  which  have 

•  Lords,  7ih  been  cited  wef e  very  different  from  this  j  the  *  Genereux 
"^  '  ^  was  captured  upon  the  coaft  of  Sicily^  at  the  diftance 
of  22  leagues  from  MaltSy  by  a  part  of  the  fquadroti 
which  were  fent  to  look  out  for  her,  while  the  reft 
kept  their  ftation  off  La  Valette  ;  there  was  no  fight, 
and  the  utmoft  they  could  bring  the  cafe  up  to  was, 
that  a  firing  of  guns  was  heard  by  one  of  the  ftationed 
(hips*    In  the  cafe  of  the  Mars  there  was  neither  fight 

f  Lords' I  ft  nor  affociation,  and  in  the  t  Trautmamdorf  there  was 
«^*  *795-  ^g  fgjj^g  defeft  of  a  want  of  affociation.  Now  in  this 
cafe  there  was  not  only  an  aftual  fight,  not  only  a  per- 
feft  corinufance  of  what  was  going  forward,  but  as 
complete  and  uniform  and  perfevering  an  affociation 
in  this  particular  objeft,  as  well  as  in  the  general 
objefts  of  the  blockade,  as  can  be  imagined ;  I  am 
therefore  of  opinion,  that  the  Culloden  and  Northumber^ 

I  land  zrt  entitled  to  (hare,  and  that  the  fame  right  will 

extend  to  the  other  (hips  which  remained  oSLa  Valetta^ 
ahhough  they  have  not  made  themfelves  parties  to  this 
fuit* 
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THOMYRIS,  RussEi..  "^Ti^'^' 


'I'HE  queftion  which  arofe  in  this  cafe  was  refpeding  Spanz/n B^^rwu 
^   a  quantity  of  barilla  which  had  been  brought  to  n^b^eTu 
Lifion  in  an  American  Veffel  from  Alicani  in  Spain,  and  f^^^e^S^t  of'°" 
was  there  put  on  board  this  Ship,  for  the  purpofe  of  ^'fio»f  "<>'  held 

/  *^'  J  10  break  ihc 

being  carried  on  to  Cherburgh.     It  was  contended  on  continuity  of  the 

the  part'of  the  Captors  that  this  was  a  mere  tranfliip-  ^°^'^*^* 

meni  of  the  barilla  from  one  Veffel  to  another  at  an 

intermediate  port,  which  under  the  authority  of  former 

decifions  was  not  fufficient  to  break  the  continuity  of 

the  voyage.— rThat  it  muft  be  confidered  as  one  entire 

voyage  from  Cberburgh  to  AHcantj  and  confequently  '   , 

that  the  barilla  was  fubjed  to  condemnation,  under  the 

Order  in  Council^  prohibiting  the  tr^de  from   one  ^  Jan.  i%o:. 

,  «  SecAppeodix. 

enemy  s  port  to  another. 

•  On  the  part  of  the  claimants,  it  was  urged  that  there 
^'as  not  merely  a  tranfliipment  but  an  aftual  fale  of  the 
barilla  at  Lijbon.  ^Thzt  it  could  not  be  contended 
that  the  exportation  of  goods  from  Lijbon  to  Cherburgh 
was  illegal  in  itfelf,  as  it  was  part  of  the  accuftomed 
trade  of  the  country,  with  which  the  Order  in  Council 
was  not  intended  to  interfere.  That  the  claimants 
having  become  purchafers  of  the  barilla  at  a  public  fale, 
they  were  at  liberty  to  embark^  in  the  fpeculation 
of  fending  it  to  France.  That  it  was  a  new  fpecula- 
*tbn,  originating  with  themfelves,  to  which  the  feller 
was  in  no  refpeft  a  party,  and  confequently  that  it  was 
imppflible  to  maintain  that  t)ie  prefent  was  a  continu- 
arion  of  the  former  voyage. 


VOL.1.  c  Judgment. 
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'^*'<'  JlTDGMENT. 
Th«myi»ii. 

,        Sir  William  ScoiL-r^Thh  was  the  cafe  of  an  American 


^ugu^qih,     veffel  laden  with  a  cargo  of  baaila  and  cotton,  and 
captured  on  a  voyage  from  Lijbcn  to  Cherburgh.     The 
fliip  has  been  reftored,  and  the  Court  direfted  further 
proof  to  be  made  of  the  property  of  the  Cargo,  and 
alfo  as  to  the  importation  of  the  barilla  into  Portugal. 
The  witneffes  examined  in  preparatory  Rate,  that  it 
was  brought  on  board   in  lighters  from  an  American 
brig  then  at  Lijbon  ;  and  the  mate,    who  fpcaks  with 
lefe  refcrve  than  the  others,  fays  that  the  brig  was 
cilled  the  Hannah^  and  that  he  was  informed  by  the 
crew  with  whoni  he  was  acquainted,  that  (he  came 
from  Alicant  in  Spain.     I'his  is  a  material  fafl,  and  it 
is  fully  eftabliflied  by  the  proofs  now  brought  in  by 
the  claimants.     In  the  original  papers  there  is  nothing 
particularly  pointing  to  the  barilla,  fo  as  to  furnifti  any 
explanation  of  its  former  hiftory  :  there  is  only  a  cer- 
tificate of  the  Spanijh  Conful  at  Lijhon^    defcribing 
generally  the  whole  of  the  cargo  as  the  produce  of  the 
Portugtiefe  colonies.     It  is  quite  unnecclTary  for  me  to 
fay,  that  the  Court  can  pay  no  attention  to  a  document 
like  this,  which  carries  upon  the  face  of  it  the  con- 
denmation  of  its  own  credit,  and  it  is  not  much  afliiled 
by  the  kind  of  apology  which  has  been  fuggefted, 
that  it  muft  have  been  a  mere  involuntary  miftake  of 
the  writer,  and  not  intended  to  apply  to  the  barilla, 
becaufe  it  would  be  abfurd  to  defcribe  that  as  coming 
from  places,  which  it  is  notorious  do  not  produce  it. 
lliat  is  an  excufe  which  cannot  be  admitted ;  it  is  the 
•    duty  of  every  perfon  who  grants  a  certificate  to  know 
precifely  what  it  is  that  he  does  certify  and  to  what 
extent,  otherwife  all  faith  in  public  inflruments  muft 
be  at  an  end.    And  when  it  is  laid  that  at  any  rate  thi^ 

certi- 
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ceifltificate  could  deceive  no  one,  as  it  }s  notorious  that         The 

barilla  is  not  the  produdion  of  the  Poriuguefe  colonies, ^ 

I  am  by  no  means  certain  that  the  fadl  is  of  fuch  uni-     -^^r'/9ifc> 
verfal  notoriety ;  it  is  I  think  extremely  poffible  that 
it  might  be  unknown  to  many  of  the  commanders  of 
His  Majefty*s  cruizers,  fome  of  whom  might  have 
been  deceived  by  fuch  a  mifreprefentation. 

In  all  cafes  of  this  defcription,  it  is  a  clear  and 
fettled  principle  that  the  mere  tranfliipment  of  a 
cargo  at  an  intermediate  port  will  not  break  the 
continuity  of  the  voyage,  which  can  only  be  effefted 
by  a  previous  aQual  importation  into  the  common 
ftock  of  the  country  where  the  tranfliipment  takes 
place.  It  therefore  became  abfclutely  neceffary  that 
the  Court  fhould  require  funher  evidence  upon  the  i 

fubjed^  becaufe  if  there  was  nothing  more  than  a  tran** 
(hipment  of  the  cargo  from  one  veffel  to  another,  that 
will  not  alter  the  iranfadion  in  any  refpe£t,  and  it 
muft  ftill  be  Confidered  as  the  fame  continuous  voyage 
to  the  port  where  the  cargo  was  ultimately  to  be 
delivered.  It  is  however  contended  that  there  wa$ 
not  (imply  a  tranfliipment  of  this  cargo,  but  likewife  an 
afiiuai  fale  of  it  upon  its  amval  in  theTagus;  and  there* 
fore  that  the  queftion  arife's  whether  the  additional  fa£t 
of  a  lale  being  made  of  the  cargo  -at  the  port  of  tran- 
fliipment, wHl,  under  all  ,the  circumftances  attending 
fuch  fale,  give  it  the  charactei*  of  a  new  voyage,  or 
whether  the  two  parts  are  fo  linked  together,  that  it 
muft  ftill  be  confidered  as  one  entire  voyage  from  ' 
4licant  to  Cberburgh.  The  fad  that. the  goods  after 
their  arrival  in  the  Tagus  were  converted  by  fale  has 
been  much  relied  on,  as  f&tis&£lory  evidence  of  an 
a&ial  and  bondjide  importation  into  the  cotmtry;  and 
generally  fpeaking  it  is  fo,  becaufe  it  is  to  be  under- 
fiood  in  moft  cafes  that  goods  are  a&ually  imported 

c  a  before 
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The        before  they  can  be  fold ;  but  it  has  never  been  decUed 

"""^  that  where  goods  are  brought  to  an  intermediate  port, 

j4ugf^ji  9th,     not  animo  importandi,  but  fold  whillt:  water  borne,  and 
then  tranihipped,  ;fuch  fale  with  tranfhipment  makes 
a  new  exportation  from  the  port  in  which  it  is  tranf. 
a6ted.     In  order  to  conllitute  an  exportation,'  there 
mud  have  been  a  previous  importation,  in  the  cafe  of 
commodities  not  native ;  where  a  cargo  is  fold  to  be 
immediately  tranihipped  and  exported,  that  can  never 
be  confldered  as  any  importation  at  all ;  it  is  all  one 
a&,  of  which  the  fale  and  the  tranfhipment  are  only 
ftages  ;  they  lengthen  the  chain,  but  do  not  alter  its 
direftion.  Now  in  this  cafe,  the  evidence  of  importation 
.    (and  indeed  that  of  fale)  is  very  imperfedly  fuftained, 
there  is  no  clearance^  no  Cuftom  Houfe  certificate  to 
fhew  that  the  duties  have  been  paid,  the  wl\ole  is  made 
*to  reft  on  the  affidavits  of  the  three  perfons  immedi- 
-;itely  interefted  in  the  tranfadHon,  the  buyers  the  feller^ 
^and  the  broker;  and  how  does  the  cafe  Hand  upon  their 
*ewn  reprefentation  of  it  ?  I  fhall  firft  confider  the  affi- 
davit of  the  feller,  the  perfon  who  is  pretended  to  have 
imported  the  goods,  if  there  really  was  any  importation. 
He  fays,  ^'  that  he  caufed  to  be  fold  at  public  au£tion 
to  Bajlo  and  Co.  through  the  intervention  of  a  public 
broker,  460  bales  of  barilla,  which  were  imported  by 
him  from  Alicant  for  his  own  fole  account,  rifle,  and 
benefit,  in  the  American  fliip  Hannah  ;  that  the  faid 
barilla  was  unladen  at  Lijbcn^  and  weighed  and  paid  " 
/the  duties  at  the  Cuftom  Houfe,  and  was  afterwards 
•fhipped  on  board  the  7homyrisJ^*  Mr.  Bajlo  thepurchafer 
•  fwears,  "  that  it  was  put  on  board  the  Thorny ris  after 

it  had  been  put  on  (hore  and  paid  the  duties  at  the  Cuf- 
tom Houfe  at  Lijbm ;''  and  the  affidavit  of  the  broker 
is  to  the  fame  effed.  I  find  difficulty  in  reconciling 
.this  reprefentation  pf  the  matter  with  thp  account  given 
ill  the  examinations  in  preparatory,  where  it  is  faid 

that 


iKol. 
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that  the  barilla  was  brought  in  Ugbters  from  on  board  The 
an  American  veffel.  Am  I  to  fuppofe  that  the  barilla  - 
was fird landed,  and  then  put  onboard  the  Hannah  again  ^^^^J^^ 
for  the  purpo/e  of  being  tranfhipped  in  lighters  to  the 
Tbomyrisf  Such  a  circuitous  mode  of  tranfafting  bufi- 
nefs  is  not  very  intelligible ;  but  taking  the  iad  to  be 
in  fome  way  or  other  as  they  have  reprefented  it,  will. 
fuch  a  fale  as  this  of  goods  not  impprted  and  ^transfer- 
red before  any  thing  that  can  be  deemed  an  importation, 
for  the  avowed  purpofe  of  being  immediately  fent  off,, 
break  the  continuity  of  the  voyage  ?  It  is  clear  from  the 
broker's  account  contained  in  his  certificate  that  it  was 
perfectly  difcbfed  to  the  feller  or  his  agent  that  thefc 
goods,  which  at  the  time  of  this  fale  had  never  been 
imported,  were  jto  go  immediately  to  Cberburgh.  He 
therefore  brings  the  goods  from  the  enemy's  country, 
without  any  intention  of  importation  on  his  part,  and 
inftantly  transfers  them  for  the  kno\^n  purpofe  of  con- 
veying them  to  another  port  of  the  enemy.  The  buyer 
purchafes  them  yet  unimportcd:- from  the  enemy's 
country,  and  fends  them  forward  on  his  own  account 
to  a  port  of  the  enemy.  How  far  in  fubftance  does 
this  differ  from  a  fale  on  the  high  feas  where  no  Cuftom' 
Houfe  forms  whatever  would  have  been  interpofed  ? 
Here  is  a  Guftom  Houfe  form  interpofed,  provided  faith 
is  given  to  this  imperfefl:  proof  of  it,  amounting  to 
this,  that  the  Seller  fhall  after  the  fale  pay  the  duty 
for  the  re-cxportatiow.  So  that  either  the  duty  of 
importation  has  not  been  paid  at  all,  or  the  fame  per* 
fon  who  pays  it,  pays  likewife  the  duty  of  the  re^ex* 
portation,  and  fo  combines  in  himfelf  the  characters 
of  importer  and  exporter.  The  goods  are  not  delive-. 
red  and  do  not  become  the  aftual  property  of  the  pur- 
chafer,  till  after  the  xrharges  of  exportation  are  fatisfied 

C3  by 
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Tk«  by  the  feller, who  thus  conftitutes  himfelf  the  legal  ex- 
porter,  A  certificate  is  exhibited  by  which  fome  mer- 
^"^sla '^'  chants  at  Lijbon  atteft  "  that  to  any  ftiip  coming  from 
foreign  parts  fhelter  of  the  cargo  is  allowed,  and  that 
under  fuch  (helter  goods  are  fold  for  re-exportation." 
Goods  then  are  fold  for  this  purpofe  of  being  carried 
away  ncl  under  importation  but  under/belter.  There  is  in 
faft  neither  import  nor  export,  but  the  State  raifes  upon 
the  commodity  a  tranfit  duty  wiihout  either  the  one 
or  the  other.  This  is  no  breach  of  the  continuity 
of  the  voyage ;  if  permitted,  it  is  clear  that  there 
would  be  no  means  of  preventing  ar.  univerlal  evafion 
of  that  Order  which  prohibits  the  tiade  between  the 
ports  of  the  enemy.  The:  prnduco  v.t  tie  North  might 
be  conveyed  to  the  South,  and  v/ce  verfa  by  the  inter, 
vention  of  merchants  ftitJ  ncd  at  Lifbon^  nt  .he  mere 
inconvenience  of  touching  at  the  Ta^us  una  faying  a 
flight  duty  of  tranfit.  Ir  has  been  faid,  and  juftly  faid, 
that  it  vas  not  the  intention  of  His  Majt  lly's  Govern- 
ment to  breik  in  upon  the  accufton*ed  trade  of  Neu- 
trals. I  am  of  opinion  that  this  is  not  fo  to  be 
confidcred,  even  on  the  fuppofition  that  the  facl  was 
'  correftly  defcribed  on  the  very  defedive  proof  of  it 
that  has  been  exhibited.  In  \^  hat  fenfe  is  it  a  trade  of 
Portugal  ?  Here  is  neither  import  nor  export ;  here  is 
nothing  but  the  tranfit  of  fo»^cign  goods  fubjefted  to 
an  operation  of  finance  on  the  part  of  the  State.  How 
long  fuch  a  pradice  has  obtained  is  not  (hewn ;  fo 
long  as  it  does  not  interfere  with  the  rights  of  third 
parties,  it  is  no  fubjeft  of  the  obfervation  of  others. 
But  if  an  occafion  arifes  on  which  another  State  acquires 
and  exercifes  a  right  of  prohitiiting  the  paffage  of  goods 
from  one  enemy's  port  to  another,  it  appears  to  fall 
dire£lly  under  that  defcription,  and  is  not  privileged  to 
elude  that  right  by  the  plea  of  being  an  accuflomed 
trade  of  the  couatry* — -^Barilla  condemned. 
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PRIMA  VERA,  VoDONiCK  ♦.  ^^ir  i^tf,, 

TN  this  cafe  certain  pioi^eds,  which  had  been  paid  Rcg'iTrarofVicc 
^  into  the  Regiftry  ef  the  Vice  Admiralty  Court  at   norrely!  nfibir 
Martinique,    were   remitted    to   rhe   houfe  of  2t^r;i.  n.ttrX/dcr^' 
bull,  Forbes^  and  Co.  by  the  Deputy  ?.-giftrar,  to  be  Pi;;;P\'„Ji;;''j^ 
depolited  in  the  Bank  of  England.     O  ^tAwgr  to  fomc  "f"**'  <^«»u'  ^«  of 
negica  that  was  not  done,  and  the  money  'vas  lolt  m  i>urpoie  of  oemg 
confequ&nce  of  the  failure  of  that  houfe  whilt*  it  re-  fur-Jandar* 
mained  in  their  hands  ;  the  queftion,  therefore,  was,  [7m*[|u'J*^  **' 
whether  either  the  Regiftrar  or  his  Deputy  ihouia  be  *^'^  ««c6«n««. 
held  refponfible  for  the  lofs. 

Judgment. 

Sir  IViUiam  Scott. — This  is  a  queftion  upon  which 
I  have  deliberated  with  a  confiderable  degree  of 
anxiety,  not  on  account  of  any  difficulty  that  appealed 
to  attend  the  cafe  itfelf*  but  from  a  conviftion  ex- 
tremely painful,  that  in  whatever  way  it  might  be  de- 
cided a  confiderable  hardfhip  muft  fall  upon  perfons 
in  no  other  manner  implicated  in  the  lofs  of  this 
property  than  as  they  are  the  vidims  t>f  the  impru- 
dence or  the  misfortunes  of  others.  A  part  of  the 
cargo  of  thi$  fhip  had  been  condemned  as  prize  by  the 
Judge  of  the  Vice  Admiralty ' 'ourt  at  Martinique^  the 
claimant  appealed  from  that  clecifion,  and  the  goods 
were  in  confequence  fold,  and  the  proceeds  paid  into 
the  Regiftry  of  that  Court  to  abide  the  event  of  the 
appeal.  The  appeal  was  afterwards  pronounced  to  be 
deferted,  and  a  monition  was  prayed  on  behalf  of  the 
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*  See  Adm.  Rep.  yol.  5.  p.  151. 
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The  captor  againft  Mr.  Martindale^  the  Deputy  Regiftrar 

"**^  of  the  Vice  Admirahy  Co^rt,  which   had  ceafed   to 

Aug.  izrh,  exift,  to  bring  in  the  proceeds  into  the  Regiftry  of  this 
Court.  Mr.  Murtindale,  who  was  in  England  at  the 
time,  appeared  to  the  monition^  and  ftated  that  he  had 
remitted  the  proceeds  to  the  houfe  ofTunibuU,  Forbes^ 
'  and  Co.  of  London,  conformably  to  the  direftions  he 
had  received  from  Mr.  Beniinck  his  principal,  and 
prayed  to  be  difmiifed.  Upon  this  ftatenient  the  Court 
declined  granting  an  attachment  againft  hin'i,  but  re- 
fufed  his  prayer  to  be  difmiffed,  being  of  opinion  that 
there  might  ftill  be  fuflScient  reafon  for  holding  him  be- 
fore the  Court,  till  it  had  determined  upon  the  queftion 
.'  of  lofs  which  has  been  fuftained  in  confcquence  of 
the  failure  of  this  houfe  of  Turnbu/l  znd  Co.  in  London. 
A  monition  was  then  applied  for  by  the  captor  againft 
Mr.  Bentinck  the  principal  Regiftrar,  and  an  act  has 
been  entered  into  by  all  the  parties,  which  ftates  the 
fafts  of  the  cafe,  and  the  grounds  upon  which  they  re- 
fpedlivelyconfider  themfelves  entitled  to  be  exonerated. 
—  Mr.  Bentinck  has  appeared  under  proteft,  probably 
becaufe  the  tranfaiftion  took  place  in  another  Court ; 
but  where  a  Vice  Admiralty  Court  has  been  abolifhed, 
this  Court,  in  a  variety  of  inftapces.  Has  felt  itfelf 
authorized  upon  its  general  jurifdiftion,  which  extends 

univerfally  over  the  king's  dominions,  to  interfere, 
and  to  fupply  the  remedy  in  ^rder  to  prevent  a  failure 
'  of  juftice.  Mr.  Bentinck  ftates  that  he  was  the  princi. 
pal  Regiftrar,  and  that  it  was  a  rule  of  the  Court, 
founded  upon  an  order  of  the  Governor,  that  all  pro- 
ceeds  of  prize  property  under  litigation  fhould  be 
remitted  to  lliis  country  to  be  lodged  in  the  public 
*  funds,  or  Bank  oi  Englavd^  in  the  names  of  the  Regi. 

ftrar  or  his  Deputy,  .and  truftees  nominated  by  the 

parties  j 
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panics ;  and  in  this  he  is  confirmed  by  the  Judge  of        The 

the  Court  himfelf,  who  ftates  in  an  affidavit  which  has ,' 

been  brought  in,  that  it  was  a  matter  of  univerfal  no-     ^iyg.  i»t»>, 
loriety  that  fuitors  or  their  agents  had  not  only  a 
right,  but  were  expeftcd  by  the  Court  to  nanie  truf- 
tecs.     ITiis  rule,  which  appears  to  have  become  the 
general  praftice  of  the  Court,  is  certainly  very  fit  to 
be  upheld  upon  every  confideration  of  public  conveni- 
ence  and  private  fecurity ;  and  it  has  been  made  the 
bafis  of  a  general  regulation  nearly  firailar,  which  has 
fince  been  incorporated   into  an  aft   of  parliament. 
Mr.  Bentinck  adds,  that  he  ftriftly  complied  with  this 
order,  and  upon  his  quitting  the  ifland  to  difcharge 
the  duties  of  another  appointment  clfevvhere,he  direfted 
his  deputy,  Mr.  Martindale,  to  conform  to  it.     It  is 
proved  by  the  evidence  of  one  of  the  partners,  that  in 
purfuance  of  thefe  dircftions,  Martindale  did  remit 
Ae  money  in  bills  to  Turnbull  and  Co.  and  he  accom- 
panied the  remittance  with  a  letter,  in  which  he  fays> 
^  you  will  receive  enclofed  two  bills,  which  together 
make  the  total  of  4,3761.  i6s.  lod.  to  be  placed  in 
the  Bank  of  England^  as  nett  proceeds  of  the  cargoes 
of  the  brig  Rofi  and  (hip  La  Prima  Vera^  condemned 
in  our  Court,  and  ordered  to  be  lodged  in  the  Bank  to 
wait  die  event  of  an  appeal.     Enclofed  you  will  find 
my  account  current  with  both  veffels,  and  find  the 
fum  of  3,1671.  I ©8.  6d.  to  be  lodged  as  proceeds  of 
Ac  brig  i?^^,  and  1,209!.  6s.  4d.  to  be  lodged  as 
proceeds  of  the  (hip  La  Prima  Vera.  No  truftees  have 
been  appointed  for  La  Prima  Vera  j  but  for  the  Rofe^ 
Vix.  James  Sykes  of  ArundeUJlreet^  London^   was  ap- 
pmnted  on  behalf  of  the  captors."  It  appears  then  by 
Ais  letter  that  no  truftee  was  named  by  the  parties, 
»ul  it  is  equally  clear  diat  the  money  was  remitted 

to 
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The       '  to  England  by  Mn  Martindakj  in  purfuancc  of  the 

Frima  VtKA    dire£tJons  of  his  principai,  and  upon  thefc  two  fafts 

\^-re.  fith,     he  refts  his  defence.     Mr.  Bentinck  alledges  that  the 

i9ttA.        Deputy  Rcgiftrar  had  done  all  that  it  was  in  his  power 
to  do  for  the  fecurity  and  iiiveftment  of  the  money,  by 
yemitting  it  to  a  houfe  of  undoubted  credit  at   the 
time,  with  exprefs  direSions  to  invert  the  fame  in  the 
Bank  of  England :  that  it  was  wholly  owing  to  the 
negleft  of  the  captors  or  their  agents  that  no  truftees 
were  appointed,  and  that  due  diligence  was  not  ufed 
by  them  in  enquiring  whether  the  money  was  invefled, 
and  in  taking  care  that  it  {hould  be  invefted.     It  is  not 
faggefted  that  eiiher  the  Principal  or  Deputy  Regiftrar 
made  any  intereft  of  the  money  whil(t  it  remained  in 
the  hands  of  Turnbull  and  Co.  or  derived  any  advan- 
tage from  it*  But  it  is  urged  on  the  part  of  the  captor, 
that  Mr.  Bentinck^  as  the  Regiftrar,  is  refponfible  for 
all  monies  paid  into  Court,  for  which  refponfibility 
he  is  entitled  to  an  allowance  of  five  per  cent,  and  that 
m  the  prefent  inftance  the  Regiftrar  or  his  Deputy 
were  bound  cither  to  remit  the  money  to  the  Regiftrar 
of  the  Lords  of  Appeal,  or  to  caufe  the  fame  to  be 
depofited  in  the  Bank  of  England.     It  is  alfo  ftated 
.that  frequent  applications  were  made  to  Mr.  Martin* 
daky  for  information  as  to  the  manner  in  which  the 
proceeds  had  been  difpofed  of,  and  that  it  was  refufed  } 
but  this  is  exprefsly  denied  on  the  other  fide,  and  it 
feems  unlikely,  as  the  Regiftrar  does  not  appear  to 
have  derived  any  benefit  from  the  ufe  of  the  money^ 
and  therefore   had   no    intereft  in  withholding  it ; 
befides,  if  he  had  withheld  it,  the  Court  upon  applies^ 
tion  would  have  enforced  the  communication.    In^  an« 
fwer  to  the  charge  of  negled  on  the  part  of  the  captors 
in  not  appointing  a  truftee,  they  alledgc  that  their 

agent 
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^t  wrote  to  his  proftor  ziMartimquejteqwedinghim         tk* 
to  Bdove  the  Cbiirt  to  direft  that  this  money  (hould  be  / 

lodged  in  the  Bank  of  England  in  the  names  of  truftees,      ^-e- « »«hf 
ml  defiring  him  to  nominate  Mr.  Henry  Dejborougb 
oi  London  for  the  captors.    Thefe  are  the  general  fafts 
of  the  cafe,  and  the  queftlon  is  on  whom  the  lofs  occa- 
fiooed  by  this  unforefeen  calamity  is  to  fall.    For  the 
captors  it  has  been  contended,  that  both  the  Regidrar- 
and  his  Deputy  are  anfwerable  for  all  monies  paid  into 
Court*     I  admit  it  to  be  true  generally,  that  they  arc 
anfwerable  for  money  which  they  receive,  though  it 
may  be  difficulty  in  particular  cafes,  to  fay  in  what  pro- 
portion.    If  the  money  is  loft  through  the  mifcon- 
duci  or  negligence  of  the  Deputy,  he  is,  I  think,  fuffi- 
dently  known  to  the  fuitors  and  to  the  Court  to  be 
held  pcrfonally,  and  direftly  refponfible.    How  far  the 
hincipal  is  bound  to  fupply  the  deficiency  of  his  De- 
puty,  if  that  fliould  happen,  I  am  not  now  called  upon, 
by  the  neceifitics  of  the  prefent  cafe,  to  determine;  but 
I  am  inclined  to  -think  that  he  is  bound  to  fupply  the 
deficiency 9  and  that  he  cannot  difcharge  himfclf  of  the 
itfpwifibility'of  the  office,  by  devolving  the  duty  upon 
another.     For  the  oflBce  may  be  liable  for  fome  cafu- 
alties,  and  generally  when  fuch  cafualty  occurs,  the 
parties  I  appiehcnd  will  be  anfwerable  to  the  fame  ex- 
tent that  they  derive  the  profit  where  it  rarifes  from  a 
proporuon  of  the  fees.     Where  the  Deputy  is  paid 
by  a  fixed  lalary,  and  the  lofs  arifes  from  no  mifcon- 
dttft  m  lum^  I  am  not  prepared  to  fay  that  he  would 
be  Kable,  and  certainly  I  cannot  go  the  length  of 
holding  that  for  all  cafualties,  and  under  all  poffible 
draimftanccs,  either  the  Regiftrar  or  his  Deputy  muft 
be  accountable.    The  Regiftrar  is  an  ofiiger  of  the 
Court,  he  i«  the  receiver  of  thfc  Coun,  and  if  he  afts 

with 
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Thm  with  due  diligence  in  the  difcharge  of  the  duty  which 
is  impofed  upon  him ;  if  he  does  that  which  is  un- 
^fcf.  litby  avoidable  and  neceflary  to  be  done  in  the  payment  or 
remittance  of  money,  the  fuitors  cannot  come  upoa 
him.  There  are  one  or  two  cafes  of  high  authority 
which  eftablifli  this  dodrine.  In  the  cafe  of  Knight 
'  vcrfus  Lord  Plymouth^  3  Atkins  480,  "  a  perfon  had 
"  been  appointed  receiver  under  an  order  of  the  Court  j 
*'  he  did  not  think  it  fafe  to  remit  the  money toXo«^«, . 
**  and  therefore  paid  it  to  Winfimrey  a  confiderablo 
\  .*'  tradefman  of  Worcejlerj  and  took  bills  qf  exchanged 
^  from  him  drawn  on  perfons  in  London.  Win/man 
'*  foon  after  became  a  bankrupt,  and  there  was  an  ap- 
*^  plication  to  the  Court  againft  the  receiver  to  make 
^^  good  the  lofs.  It  was  referred  to  a  Mafter  to  enquire 
^^  into  the  fad,  who  found  that  it  was  done  for  greater 
•*  fafety ;  and  the  Court  faid  it  would  be  very  hard  to 
*^  oblige  the  receiver  to  make  good  a  lofs  whichwas  not 
owing  to  any  default  of  his;  that  as  the  fumwas  large»: 
it  was  a  neceflary  precaution  to  remit  by  bills  rathec 
than  in  fpecie,and  at  the  time  the  money  was  paid  tO, 
*^  Wn/more jhe  had  no  reafon  to  doubt  its  being  lodg^ 
^*  in  fafe  hands,  and  therefore  indemnified  the  receiver 
'*  in  the  a£t  he  had  done."  There  is  alfo  a  cafe  in  ^mr 
bUr^%  Reports,  p.i  1 8,  >*  ex  parte Belchier  in  the  matter 
*^  of  Parfons  a  bankrupt,where  an  affignee,  employed  9, 
*^  broker  to  fell  goods  by  aufkion;  the  money  was  paid 
^^  to  the  brok^,  and  after  remaining  in  his  hand^  a  few 
^*  days  he  died  infolvent ;  and  the  commifBoaers  .were 
^^  of  opinion  the  aflignee  ought  to  bear  the  lofs.  Lord 
^'  Htfr^ci;y^i^^,Chancellor,after  ai'gument  at  b^^  (aid,  if 
^*  the  aflignee  is  chargeable  in  this  cafe,  no  manjn  hki 
^*  fenfes  would  ad  as  aflignee  under  commiflions  of 
^  bankrupt.  This  Cpuft  has  laid  down  a  riilc  with  i;^ 

'*  gard 
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^  gard  to  the  tranfa^ons  of  aiTignees^  and  more  fo  of        The 

•*  tniftees,  fo  as  not  to  ftrike  a  terror  into  mankind  aft-  '^^' 

"ing  for  the  benefit  of  others,  and  not  for  their  own.     ^^g*  lath, 

"  Courts  of  law  and  equity  too,  are  more  ftrid  as  to  * 

'  adminiftrators  and  executors;  but  where  truftees  aft 

**  by  other  bands^  either  from  neceffity  or  conformity 

^  to  the  common  uiage  of  mankind,  they  are  not  an- 

**  fwerable  for  lofles.     If  a  truftee  appoints  rents  to  be 

^  paid  to  a  banker  at  that  time  in  credit,  and  the  banker 

**  afterwards  brcaks,the  truftee  is  not  anfwerable,^  His 

Lordfliip  then  cited  the  former  cafe^  and  decided  that 

the  affignee  ought  not  to  be  charged  with  the  value 

of  die  goods.     Upon  thefe  authorities  it  is  only  necef- 

Ciry  for  me  to  enquire  whether  the  Regiftrar  under  a 

fnfficient  neceffity,  and  in  the  ufual  courfe  of  bufinefs, 

remitted  thefe  bills  to  a'^houfe  of  linfufpefted  refpon- 

€bflity  at  the  time ;  if  fo,  he  will  be  exonerated.  There 

was  a  general  order 'of  the  Court  refpefting  all  pro. 

Goeds  of  prize  property  under  litigation,  and  it  is 

ihewn  that  the  Deputy  Regiftrar  complied  with  the 

Older,  and  remitted  the  money  in  bills,  which  was  the 

only  way  in  which  it  could  be  done.    He  could  not 

remit  infpede,  and  it  is  not  to  be  expefted  that 

iriidiever  money  is  to  be  remitted  from  a  Vice  Admi- 

nhy  Court  abroad,  the  Regiftrar  ftiould  come  over 

to  make  the  paymenthimfelf.  In  this  refpea  he  is  in  a 

very  different  Situation  friom  the  Regiftrars  of  this  Court, 

ivbolaYiog  immediate  accels  to  theBank,have  no  ocqi- 

fion  to  employ  an  intermediate  hand.  It  is  admitted  that 

tt  the  time  Turnbuilzad  Co.  were  perfeftly  folvent, 

and  liee  nothing  in  the  conduft  of  the  Deputy  R^« 

inr  that  can  attach  blame  to  him  frx>m  the  m^re  cir** 

cmftaBce  of  his  having  remitted  the  proceeds  through 

»  th^r 
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Ttie        their  hands.     The  principal    Regidrar  (lands  aloe 

'^^"^  from  the  whole  tranfaftion,  and  can  only  be  charge 

-Arf.  i»th,     upon  the  general  refponfibilfty  of  the  office,     Thi 

*  brings  us  to  another  part  of  the  enquiry,  whether  thei 

have  been  laches  either  in  the  Deputy  Regiftrar  c 

the  Captors,  in  allowing  the  bills  to  remain  in  tb 

hands  of  Turnbull  and  Co.  It  does  not  appear  exa£ll 

when  they  became  due,  but  it  has  been  admitted  i 

the  argument  to  have  been  before  the  bankruptcj 

.     Now  I  think  it  is  fully  proved  that  the  captor  was  UB 

^  der  an  obligation  to  nominate  a  truftee.     Was  tha 

done  ?  all  that  i3  Ihewn  is,   that  Mr.  Dejborougb  c 

Martinique  direfted  his  proftor  to  nominate  his  rds 

tion  Mr.  Dejborough  oi  London  as  captors*  truftee  in  ai 

r 

cafes ;  but  it  does  hot  appear  that  this  was  a&e 
upon  by  this  prodor,  or  that  any  motion  was  mad 
in  the  Court  upon  the  fubjed.  It  feems  to  have  reilei 
entirely  between  the  captors*  agent  and  hi»  prodoi 
Did  the  captors*  agent  make  any  enquiries  after  th 
money  ?  he  fays,  he  did,  but  that  the  Deputy  Reg] 
ftrar  hung  back*  Why  did  he  not  apply  to  the  Court 
Mr.  Dejborough  certainly  had  it  in  his  power  any  hooi 
of  the  day,  when  the  Court  was  fitting,  to  obtain  tin 
information  which  he  alledges  was  withheld :  he  fayi 
moreover,  that  he  was  fatisfied  with  the  refponfibiljd 
of  the  Regiftrar,  if  fo,  the  R  egiftrar  fhould  have  becl 
diftinSly  told  that  the  parties  were  fatisfied  with  if 
perfonal  refponfibility,  and  how  does  this  accord  wjll 
the-dire&ion  "wYAch'hlix.  Dejborough  ftates  himfelf^JI 
have  given  to  his  pro&or  to  nominate  a  truftee  ?  I  c^ 
not  but  think  that  there  was  an  inafUvity  on  the  ptj| 
of  the  ca^ors,  or  of  the  perfons  employed  by  thef 
by  which  this  lofs  has  been  occafioned:  they  qcvi 
a&cd  how  the  property  was  invefted^  thdr  only  ci 
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quiry  was,  whether  it  had  been  remitted  ?  It  is  per-         t)« 
fcSly  clear  that  in  remitting  the  property  to  this  coun- 
try in  the  manner  he  did,  the  Deputy  Regiftrar  con-     ^^.  i  i<b, 

formed  to  the  order  of  the  Court,  and  therefore  there 
vas  no  mifconduft  on  his  part  that  can  fix  him  with 
any  perfbnal  refponfibility.     At  the  fame  time  I  mud 
ohierve  that  he  would  have  done  well,  not  by  officii 
oufly  gcHng  out  of  the  limits  of  his  duty,  but  by  daat 
k>n  of  afUvity  of  accommodation  which  is  of  great 
afe  ahd  value  in  conducing  the  public  bufinefs  of  the 
worlds  if  he  had  Jogged  the  memory  of  the  captors 
by  reminding  them  that  they  had  omitted  to  nomi. 
nate  a  truftee.     But  the  queftion  is  not  how  far  he 
oi^gfat  have  a£led  in  a  more  praife-worthy  manner,  in    • 
HOC  confining  his  information  fo  exadly  to  the  en- 
quiries, but  whether  there  has  been  that  negleft  oa 
his  part  which  will  affed  him  with  official  negligence? 
Perhaps  he  had  a  right  to  fuppofe,  if  be  thought  at  ali 
upon  the  fubjed,  that  the  captors  meant  to  nominate 
a  truilee  dll  he  was  given  to  underftand  the  contrary. 
He  appears,  throughout  the  whole  of  this  tranfadion. 
Id  have  aded  in  the  ufual  courfe,  and  in  ftrid  con- 
formity with  his  duty;  and  if  there  has  been  any  ne* 
j^fsEtf  I  am  of  opinion  that  it  is  to  be  attributed  rather 
to  the  agent  of  the  captor  than  to  him.     Under  theie 
coafiderations,  therefore,  I  fhall  exonerate  both  the 
R^iftrar  and  his  Deputy  from  any  refponfibility  on 
account  of  this  unfortunate  lofs. 
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COMET,  Mix. 


Judgment. 


Breach  of  the 
Order  in  Council 


QiR  William  Scott. — This  is  a  proceeding  againft  an 
•f  Se  f  i7h  Aif.  American  veffel  which  was  captured  on  a  voyage  from 
cmn  viifci  in  bal  Ncw  Tork  to  Nantcs  \  there  was  no  cargo  on  board, 
York^&Nn7us,  as  the  (hip  had  failed  in  ballad,  for  the  purpofe,  as  it 
g^f"fiidTo^  is  faid,  of  bringing  away  French  produce,  which  had 
Silfed^bcfSre"  become  the  property  of  merchants  in  America^  prior 
th^  order  ifltjtd.  jq  ^^^q   ^2Xt  of  the  Order  rcftridling:  the  trade  with 

— Ezeufe  not  o 

admiited.  the  enemy's  ports.     Under  that  Order  in  Council  the 

N  port  of  Nantes  J  when  this  veffel  failed,  was  fubjedk,  to 
a  rigorous  blockade,  and  it  has  not  been  contended 
generally  that  a  (hip  can  enter  a  blockaded  port  even 
in  ballaft ;  that  is  a  point  upon  which  this  Court  has 
already  decided;  if  wrongly,  the  decifion  muft  be  cor- 
refted  elfewhere.  The  rule  of  blockade  has,  it  is  true^ 
b^en  fo  far  relaxed,  as  to  permit  an  egrefs  to  (hips 
innocently  in  the  port  before  the  rcftriftion  was  im- 
poied,  and  even  with  cargoes,  if  previoufly  laden ;  but 
-in  the  cafe  of  ingrefs  there  is  not  the  fame  reafon 
for  indulgence,  there  can  be  no  furprize  upon  the 
parties,  and  therefore  nothing  (hort  of  a  phyfical 
neceflity  has  been  admitted  as  an- adequate  excufe  for 
making  the  attempt  of  entry.  Generally  where  a 
neutral  (hip  is  proceediag  to  a  blockaded  port,  k  muft 
be  fuppofed  that  (he  is  going  there  for  the  purpofes 
of  trade.  If  (he  goes  in  ballaft,  it  cannot  be  with  the 
intention  of  being  laid  up  for  an  indefinite  time  in  a 
foreign  port  until  the  blockade  is  raifed.  It  is  a  pre* 
fumption  which  this  Court,  aftingon  r6afonable  prin- 
ciples,  is  bound  to  entertain  and  apply  that  (he  has  no 
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other  errand  there  than  to  keep  aliye  that  coBimer-  jj^ 
cial  intercourfe  with  the  inter diftcd  port  which  it  is  the  ^****"^  ^• 
cbjedt  of  the  blockade  to  prevent.  In  feme  cafes  no  oa,  25111^ 
doubt  the  rules  of  blockade  are  attended  with  confi-  ^*^*' 
derable  inconvenience  to  neutrals  in  abridging  their 
trade,  and  it  is  always  much  to  be  lamented  when  they 
do ;  but  they  are  inconveniences  which  arife  necef. 
farily  out  of  a  ftate  of  war,  and  what  neutrals  mufl:. 
fubmit  to,  looking  as  well  to  the  rights  of  belligerents 
as  to  the  interefts  which  they  themfelves  derive  from 
their  neutrality,  and  which  furnlfh  no  fmall  compcnfar 
tioD.  To  fay  that  this  property  was  actually  locked  up 
by  the  blockade,  and  that  there  was  no  other  mode  of 
extricating  it,  is  going  farther  than  is  exaftly  true : 
many  channels  of  communication  are  flill  open,  as 
thefe  dates  are  at  peace  with  each  other ;  the  property 
might  have  been  fold  for  its  full  value,  and  the  money 
remitted,  for  it  is  not  to  be  aficrted  that  at  the  time 
this  capture  took  place  there  was  no  prafticable  moda 
of  remittance  between  France  and  America,  It  i« 
ftated,  I  obferve,  "  that  the  property  in  queftion  con- 
fifts  chiefly  of  brandy,  and  other  proceeds  of  American 
goods  fent  in  before  the  reftriclion  was  impofed,** 
and  there  is  a  bond,  dated  91  h  June^  1808,  which 
was  found  on  board,  reciting  a  pcrmiflion  from 
the  Prefident  of  the  United  States  for  this  veflel  to 
proceed  in  ballad  to  Nantes  for  the  purpofe  of  bring- 
ing home  brandy  and  other  articles  the  property  of 
the  claimant ;  on  condition  that  (lie  is  not  to  import 
any  other  merchandize  under  a  penalty  of  40,000 
dollars.  The  words  are  "  that  (lie  ihall  not,  during 
the  voyage,  either  direftly  or  indireftly,  be  engaged 
in  any  trafEc,  freighting,  or  other  employment,  and 
that  no  goods>  wares,  or  merchandizes  (hall  be  ira- 
voL.  u  D  ported 
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•n*         ported  in  fuch  veffel,  other  than   the   property  for 
*"  which  fuch  veffel  has  obtained  fuch  permiffion,  or  the 


0^1. 2  5ih,      proceeds  of  property  fhipped  bmdjide  by  a  citizen  of 
the  United  States,  prior  to  the  2  2d  day  of  Dec.  laft/* 
There  is  nothing  in  this  recital  that  points  to  the  time 
at  which  thefe  return  goods  were  purchafed  and  be- 
came the  property  of  the  exporter.     It  is  not  required 
that   they  fhould  have  become   fo  before  the  com- 
mencement of  the  blockade.     All  that  is  required  is 
that  they  (hall  be  the  proceeds  (whenever  acquired) 
of  goods  fhipped  before  fuch  a  time ;  and  it  would 
fuffidently  anfwer  that  defcription  if  they  were  pur- . 
chafed  the  week  or  the  day  before  the  permiflion  was 
obtained.     The  permiffion  from  the  Prefidcnt  of  the 
United  States,  can  only  have  been  intended  to  exempt 
this  American  veffel  from  the  penalties  attaching  to  the 
violation  of  their  own  embargo,  for  it  cannot  be  fup- 
pofed  that  the  Government  of  a  neulral  ftate  would 
affume  to  itfelf  the  power  of  relaxing  a  blockade. 
That  right  reds  in  the  belligerent  alone,  and  meaning 
to  exprefs  myfclf  with  all  the  reverence  which  is  due 
to  the  governments  of  neutral  nations,  I  mufl  obfervc 
that  it  is  not  to  be  expefted  that  the  belligerent  coun- 
try fliould  truft  the  prefer\'ation  of  its  rights  to  the 
vigilance  of  others.     The  relaxation  mufl  bt  li.e  aft 
of  the  belligerent  upon  a  reprefentation  made  on  the 
part  of  the  ncutrtil  ftate,  or  under  a  compact  between 
the  two   governments,   where  it  has  been  found  to 
prefs  with  undue  fcverity  on    the  commerce  of  the 
neutral  ftate.     The  permiffion  which  appears  to  have 
been  given  by  a  former  captor  to  this  veffel  to  pro- 
ceed on  her  voyage  unJer  an  ignorance  of  the  law, 
can  make  no  differenc;^.    ^Wherc  tiiere  has  been  mis- 
information as  to  the  faft,  it  may  have  a  different 

effea. 
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and  cannot  alledge  that  he  has  been  ill-in(lru£ted  in  . 
that  by  a  belligerent  cruizer.  If  the  cruizer  had  oa.i^th^ 
told  the  parties  they  might  go  on  whilft  they  were 
connufant  of  the  hO.  of  the  blockade,  fuch  mifmfor- 
mation  upon  a  point  of  law  would  not  protect  the 
ihip.  It  does  not  much  extenuate  the  mifcondud  of 
this  veflel,  that  flie  had  paflengers  of  a  military 
defcription  on  boards  though,  perhaps,  not  in  fuch 

numbers  as  to  produce  a  condemnation. — Ship  con- 
demned. 


LEANDER,  Murray,  formerly  Lewis.  AV..4ih, 

iSoli. 

(Inftance  Court.) 


ion  Rsto 
d 

he- 


•T^his  was  a  fuit  for  wage3,  inftituted  051  behalf  of  q^^^ 

James  Minus,  who  was  fhipped  at  New  Tork  in  ^^^"  ^'"" 
January  1806,  by  Lewis  the  former  mafter,  as  a  fea-  nzcdcxpcdi:iua^ 
man  on  board  this  veffel   at  26  dollars   per  month, 
of  which  he  received  a  month^s  pay  in  advance.— . 
The  fhip  was  one  of  thofe  employed  in  the  expedition 
againft  Spantjh  America^  under  General  Miranda^  and 
upon  her  arrival  at  Jacmcl^  in  the  ifland  of  St.  Do- 
mingo,  which  was  within  a  month  from  the  lime  of  the 
fliipment  of  Minusy  feveral  of .  the  crew  were   per- 
mitted to  volunteer  their  fervices  in  the  military  de-. 
partment  of  the  expedition,  and  Minus  then  entered 
as  an  artillery  man.      It  was  agreed   between    the 
mafter  and  thofe  of  the  crew  who  volunteered,  that 
from  that  period  they  were  to  ceafe   to   be  confi- 
dercd  as   feamen,  and  were  to  receive   a   quarter 
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qaalnted  with  all  the  circumftances  of  the  antecedent         The 
hiftory  of  the  veffel ;  but  in  making  purchafes  of  this \- 


defcription,  it  is  fcarcely  poffible  for  them  to  inform      n*^^  4»*'» 
themfelves  of  all  the  tranfadions,  regular  or  irregular, 
in  which  fhe  may  have  been  engaged.     And  I  Ihould 
therefore    be    extremely    unwilling,  without  further 
confideration  and  examination  of  the  fubjeft,  to  lay 
down  univerfally  that  it  is  a  principle  which  this  Court 
is  bound  to  aft  upon  under  all  circumftances  with 
refpeft  to  fhips    purchafed  of  foreigners  by  Britijh 
fubjedls,  or  by  foreigners   of  Britijh  fubjeds.     I'he 
allegation  now  offered  ftates  many  circumftances  which 
are  diflembled   in  the  fummary  petition ;  it  appears 
that  no  lefs  than  180  men  were  engaged  on  board  the 
veffel,  and  that  the  agreement  was  for  a  voyage  from 
New  Tork  to  St.  Domingo  and  back  again  to  America^ 
whether  to  North  or  South  America  is  not  ftated.  Now 
this  is  a  fadl  that  favours  very  little  of  a  commercial 
voyage ;  they  could  not  have  been  engaged  for  the 
mere  purpofes  of  navigation,  as  it  is  (hewn  that  15 
men  were  amply  fufEcient  for  purpofes  of  that  fpccies, 
and  from  this  circumftance,  as  well  as  from  general 
notoriety  in  the  port  from  which  the  fliip  failed,  it 
was  eafy  to  fun^ifq  that  the  obje£t  of  the  voyage  was 
not  commercial,     The  hO.  is,  that  on  coming  in  fight 
of  St.DomingOy  the  true  n^iture  of  the  vo)*ge  was  ex- 
plained to  all  perfpns  on  board ;  they  were  told  that 
the  fhip  was  deftined  \o  form  a  part  of  General  Mi^ 
randa's  expedition  againft  South  America^  and  that  ail 
thofe  who  chofe  to  enlift  woufd  be  entitled  to  prize 
money,  and  to  an  allotment  of  lands.     This  propofal 
was  accepted  by  the  claimant,  who   entered  into  a 
new  agreement  to  ferve  as  a  foldier  in  the  expedition  j 
fo  that  here  is  an  end  of  the  former  contraft,  if  that 
V«^  a  contract  purely  mariiime.    I  do  not  think  it 

p  3  xnaterial 
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The         material  to  enquire  whether  he  was  to  ferve  as  a  foldier 
'      or  a  failor,  becaufe  the  expedition  itfelf  appears  to  a 
iv«..4th,       Court  of  Juftice  merely  as  an  unauthorized,  and  confe- 
quently  an  illegal  adventure,  not  fandtioned  by  the 
government  of  any  country,  and  fuch  as  will  not  fup- 
port  a  demand  for  wages  earned  in  the  progrefs  of  it. 
What  private   connivance  or   encouragement  might 
have  been  given  by  any  particular  ftate  (as  has  been 
fuggefted  in  argument)  does  not  appear ;  no  public 
commiflion  or  formal  authorization   of  any  kind  is 
pretended,  and  without  fomething  of  that  fort  alledged 
.  pr  Ihewn,  it  is  the  mere  unlicenfed  enterprize  of  an 
individual.     To  what  country  the  claimant  belongs  is 
not  ftated.    As  a  Britijb  fubjeft  he  could  not  regularly 
embark  in  fuch  an  undertaking  under  this  military  com- 
mander without  the  authority  of  his  government  \  and 
if  he  is  an  American^  his  own  government  had  prohi- 
bitetl  fuch  an  engagement  by  public  proclamation.   If 
he  is  a  fubjed  of  fon:e  other  country,  the  general  objec- 
tion holds  ihat  theexpedition  itfelf  wastheunauthorized 
aft  of  a  private  perfon,  out  of  which  no  legal  claims  can 
arife.     For  /liat  part  of  the  voyage  which  was  legal, 
it  is  admitted  that  the  wages  had  been  paid  in  advance, 
and  I  am  clear  therefore   that   if  this  allegation  is 
proved,  it  is  of  a  nature  to  bar  the  claim  which  is  fet 
up,  cfpeciaily  againft  the  prefent  holders  of  the  veflel, 
who  come  in  as  innocent  fucceflbrs  to  the  former 
owners, and  knowing  nothing  of  her  antecedent  hiflor)> 
•—•Allegation  admitted. 
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BABILLION.  iv«'.4ti». 

A  Queftion  arofe  in  this  cafe  whether  head  money  was 
due  for  men  efcaping  on  (hore  where  the  enemy's 
(hip  of  war  had  been  run  a-ground  and  deftroyed. 
The  Court  enquired  whether  the  men  were  on  board 
St  the  commencement  of  the  attack,  and  being  fatisfied 
as  to  that  fa£l,  pronounced  head  money  to  be  due. 


EXCHANGE,  Ledet.  i>,,.^,h, 

1808. 

rinHis  was  an   American   veffel  with'  fugars  from  iiugai  deftina- ' 
"^    Guadaloupe  bound  oftenfibly  to  London  but  cap^  der"or(irr  m""' 
tured  clofe  ioCherburgh.  The  (hip  had  been  condemned  ^^l/s^?— sbi> 
on  a  former  day,  and  the  prefent  queftion  was  whe-  drftinaionlrto  • 
ther  any  diftinftion  could  be  made  in  favour  of  the  ""^c^  over-niUd, 
cargo,  which  was  claimed  on  behalf  of  the  houfe  of 
Simcnd  and  Co.  of  London.     It  was  ftated,  that  at  the 
time  of  the  breaking  out  of  hoftilities  confiderable  debts 
were  due  to  the  houfe  of  Simond  and  Co.  from  French 
fubjefts  refident  in  the  ifland  of  Guadaloupe^  in  confe- 
quence  of  which  His  Majefty's  licence  was  obtained, 
permitting  them,  through  their  agents,  to  receive  pro- 
duce in  payment  of  the  debts,  and  that  this  car<go 
u-ns  a  part  of  the  produce  fo  received,  and  was  con- 
fii^Red  to  claimant's  houfe  in  London^  by  their  agents 
Ardcne  and  Guery,  of  Guadaloupe. 

D  4  Judgment* 


40  CASES  DETERMINED  IN  THE 


The 

ExcHANcr.  Judgment. 


^'^-  ^%  Sir  WilUam  Scott. — In  this  cafe  the  Trinity  Matters 

who  were  called  in  as  affeffors  to  the  Court,  and  upon 
xvhofe  judgment  in  matters  purely  nautical,  it  feels 

itfelf  bound  to  rely,  have  given  a  clear  and  decided 
opinion  that  this  (hip,  which  had  failed  from  Guada- 
loupe  with  an  afferted  deftination  for  this  country,  waS 
at  the  time  of  capture  attempting  to  enter  the  port  of 
Cherburgb  in  violation   of  the   blockade.     The  fhip 
has   been   condemned,    and   the   Coujt  referved  the 
queftion  refpedling  the  cargo,  to  confider  whether  it 
could  be  exempted  from  the  fate  of  the  veflcl.      A 
Tv^^prefentarion  had  been  made  to  His  Majefty's  Go- 
vernmicnt  on  behalf  of  the  houfe  of  iiimond  and  Co* 
of  this  town,  ftating,  "  that  at  the  time  of  iffuing  the 
prders  for  reprifals  againft  France^  confiderable  ^cbts 
vhich  had  been  cpntiaQed  cjnring  the  time  the  ifland 
IR'as  in  onr  pofleiiion,  were  due  to  their  houfe  from 
fraich  fubjedts  rqfident  in  the  ifland  of  Guadaloupe  \ 
and  that  there  was  no  reafonable  profpedl  of  obtain- 
ing  payment    during  the  continuance  of  hoftilities^ 
pxcept  by  employing  neutral  perfons  to  receive  pro- 
duce in  the  illand  from  thofe  who  were  indebted  to 
them,  and  to  convey  it  from  thence  in  neutral   (hips 
jind  under  neutral  papers,  either  to  neutral  countries* 
pr  to  this  country,  on  account  and  at  the  rifk  of  the 
houfe  in   queflion.**     Upon  this   reprefentation   \i\% 
Majefty -s  licence  was  granted  to  the  parties,  to  enable 
them  to  extricate  their  property  in  the  manner  pro- 
pofed,  and  under  that  authority,  it  is  faid  thefe  goods 
were  iTiipped  with  an  oftenfible  deftination  io Hamburgh^ 
but  actually  configned  to  the  claimants  in  this  country. 

It 
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It  is  admitted  that  there  is  no  imputation  of  fraud         Tb« 

igainft  the  Briiijb  merchants,  and  it  is  no  improper  . 

partiality  to  fay,  that  as  a  Briiip  cafe  it  carries  with  25«.  J^h, 
it  every  favourable  prefumption,  becaufe  the  crime 
would  be  of  a  highly  aggravated  nature,  if  a  Britijh 
merchant,  under  the  flielter  of  an  indulgence  granted 
to  him,  fliould  become  the  inftrument  of  eflfefting  the 
transfer  of  the  enemy's  colonial  produce  to  France. 
The  fuppodtion  is  fo  monftrous,  that  it  cannot  be 
cafily  admitted,  and  therefore  without  meaning  to 
caft  any  refledion  upon  the  good  faith  of  neutral 
merchants  in  other  common  cafes,  I  fay  that  as  faras  the 
mere  prefumption  of  fairnefs  goes,  it  is  certainly  of  high 
authority  in  fuch  a  cafe.  On  the  general  circumftances 
taken  independently  of  the  faft,  that  the  (hip  was  found  , 

out  of  her  due  courfe;  and  in  fuch  a  (ituation  as  to  fuTr 
niQi  ftrong  ground  to  fufpeft  that  (he  was  going  into 
a  French  port,  I  was  and  ftill  am  of  opinion  that  they 
exhibit  a  fair  cafe.     The  only  circumftance  afFefting 
the  mafters'  credit,  is  one  that  has  been  difcovered 
fince  the  decifion  on  the  fliip,  which  is  that  he  had 
m  his  poffeffion  letters  direfted  to  perfons  in  different 
parts  of  France.    This  might  poffibly  admit  of  expia- 
tion, hut  primd  facsey  it  is  conduft  not  only  reprehen- 
fible,  but  criminal ;  he  was  not  at  liberty — he  owed  ic 
to  his  employers  not  to  carry  on  the  correfpondence 
of  the  enemy,  and  more  efpecially  in  a  clandeftine 
manner.     This  has  in  fome  meafure  fhaken  the  credit 
which  I  was  before  difpofed  to  give  him  in  an  un- 
limited degree  ;  but  the  ftrong  fadi:  is  the  fituation  of 
the  veffel,  which  was  found  at  day  break  within  four 
miles  of  Cafe  La  Hogue,  ftanding  direftly  for  the 
French  coaft.    It  is  perfectly  clear  that  if  that  circum- 

9  ftance 
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i'jr  :n  iz^ ::  Iji'ZJiinix.  z£  z  nifrrrsrcn  r:  -tis  ccanny. 


-—  '-^-'  *  -•  '  -"^-^  2iid  the  ether 


jir:  ic  u .  i-iic  lri*^-i-f  i:i»i  "Jijiri  Lii  lesi  no  certain 
it:ulli:xi:  I'zn'c  ciii  p-fc-T,  i  friicii.  Vr^W  ^  die  other 
ri:T-:zLiiiz*:t5  Lix^  Lrlr.  "fJ:!  1:   re  x  Siht  cife ;  but 

icdafiEr-a  cf  iLiiiritScn,  r"5r  ±^  cais*  wis  dearly  made 
fji:::  li^r  tLe  \jj^  vas  j^ciig  ^  a  Frnch  p:ft.  That 
ii  i  fii' tc:  rrc-  wT.::h  :L*  Cccrrr  csi  go  rory  little 
WiT  '::l tzTZ-bi^  an.  cpoiic^cf  hs  cvn^and  i:  m.ft  aft 
rpcti  :nc  cccfjfen^e  wLkh  i:  p Jacts  in  tLc  judgments 
ce  iLt'-i  i.T  ^i.:zi  r:  bzi  teei  a£did,  and  whcfe  in* 
tdz'/tzrjt  £a  nariiirs  cf  c^^-r^aiicn  is  Kidaciently  at- 
ttfi:^  L7  thd  Cxafccs  liLJch  L2cy  now  holi     This 

teir  u.e  cie,  I  am  cnly  10  ccnfier  whether  there 

izt  izj  cizcinrSuzzzs  which  can  exempt  ihs  cargo. 
fr.rri  fjiaring  the  £ite  cf  the  fiiip.  It  bsks  been  fug- 
gt:V,d  ^ha:  tl:agh  the  ih:p  was  going  to  a  French 
per,  r  dgfii  hjC  be  for  the  purpcfe  of  delivering 
Ktr  Cs^ro  there ;  but  there  i^  no  rule  which  has  been 
tj::-  <:'^:!t  ei'iibl  fh^d  in  principle,  than  that  the 
Y,r  '.:  '-Vr:.r*a!:ca  being  an  interdicted  port,  is  the 
j^'-zr  '.:  iK^^'itr-j  cf  the  cargo.  I:  is  impofiible  to  relax 
''  <1  yi.zj'i'Jj:, ;  if  i:  were  once  admitted  that  a  Chip 
r;^}  f.^jizm  iL^terdicted  port  to  fupply  herfelf  with 
V'-::r;  ^r  cj;  any  other  pictence^  a  door  would  be  optn 

to 
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to  all  forts  of  frauds  without  the  poffibility  of  pre-  The 

venting  them.     The  Court  applied  the  principle  when  ^^^"^^°^' 
it  was  firft  led  to  the  conlideration  of  cafes  of  block-      x>fc.  6th, 
ade,  and  there  is  none  to  which  it  has  more  inflexi-         '  ^*' 
My  adhered.     I  am   therefore   to  take  the  queftion 
with  this   condition,    that   the  fliip  was   going  to  a 
French  port  for  the  purpofe  of  delivering  her  cargo, 
and  I  really  know  of  no  cafes,  except  thofe  which  have 
been  cited,  where  the  owner  of  the  cargo  has  been 
relieved  from  the  penalty  attaching  to  the  fhip.     ITic 
cafes  cited,  which  are  familiar  to  us  all,  were  cafes  of 
a  fupen^ening  illegality,  where  it  was  fhewn  that  the 
owner  of  the  cargo  ftood  clear  of  any  poffible  inten- 
tion of  fraud,  and  that  by  proofs  found  on  board  at 
the  time  of  capture,  and  not  fupplied  afterwards.    For 
inftance,  where  orders  had  been  given  for  goods  prior 
to  the  exiftence  ©f  a  blockade,  and  it  appeared  that 
there  was  not  time  for  countermanding  the  fliipment 

afterwards,  the  Court  has  held  the  owner  of  the  cargo 
not  refponfible  for  the  a£t  of  the  enemy's  fliipper,  who 
might  have  an  intereft  in  fending  off  the  goods  in 
direft  oppofition  to  the  intereft  of  his  principal.    And 
the  fame  indulgence  has  been  exercifed,  where  there 
was  no  knowledge  of  the  blockade  till  after  the  fhip 
had  failed,  and  the  mafter,  after  receiving  the  informa- 
tion, obftinately  perfifted  in  going  on  to  the  port  of  his 
original  defUnation.    In  both  thefe  cafes  the  fafts  fpeak 
for  themfelves^  there  can  be  no  impofitiony  the  Court 
has  only  to  look  at  the  dates  to  fatisfy  itfelf  of  the 
purity  of  the  owner  of  the  cargo  ;  but  in  this  inftance 
there  muft  either  be  fraud  in  the  French  fhipper  at 
Guadaloupe^  or  the  mafter  has  been  guilty  of  an  aft  of 
barratry.    If  the  fraud  js  in  the  French  fhipper,  it  is 

not 
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TTie         not  perhaps  too  hard  a  rule  to  hold  the  Britijb  mer- 
"  chant  bound  by  his  ad,  as  he  vouched  for  his  inte^ 

Xkc,  4rh,      grity  to  the  Britijb  Government ;   at  the  fame  time 
if  the  tranladion  has  been  conduded  in  a  manner  fo 
different  from  the  orders  which  were  given,  and  thefe 
goods  were  really  fent    in  fraud,  the  agents  who 
violated  thofe  orders  will  be  anfwerable  to  their  em- 
ployers.    But  fuppofe  it  to  have  been  an  a&  of  bamu> 
try  in  the  mailer,  which  I  mud  confefs  I  think  quite 
incrediUe  without  the  privity^  of  the  agent  fhippers, 
it  is  a  misfortime  for  which  a  remedy  muft  be  purfued 
againft  him.     Taking  it,  therefore,  at  all  events  to 
have  been  a  fraud  on  the  Britijb  merchants,  I  find  an 
infuperable  difficulty  in  giving  any  dircS  protedion 
to  their  claim ;  if  the  cargo  was  going  on  a  deflina- 
tion  to  a  French  port,  in  confequence  of  a  breach  of 
faith,  either  in  the  agents  or  the  mafter,  they  are  to 
indemnify  themfelves,  by  recourfe  againft  the  wrong 

doer.  I  feel  myfelf,  therefore,  under  an  obligation 
to  follow  up  the  judgment  which  has  been  given  by 
the  Trinity  Mafters  upon  that  fa6b,  and  to  apply  it  as 
well  to  the  cargo  as  the  fhip. 
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ASIA  GRANDE,  Antonio  JoAQyiM.  Dicsth, 


igoS. 


npns  'was  a  cafe  on  an  objeftipn  to  a  rq>ort  of  the  Agency— «i«b. 
rcgiftrar  and  merchants,  in  which  a  reduftion  had  iftjgrft m  IST 
been  made  in  the  fums  demanded  for  agency  on  the  JJJ^^edT^^"* 
part  of  the  captors  during  the  time  this  Poriuguefe  »«w'«*fc^ 
?eflcl  was  in  their  cuftody.     The  fliip  was  proceeding 
with  a  valuable  cargo  belonging  to  Portuguefe  mer- 
chants for  the  port  of  Lijbon^  when  Ihe  .was  detained 
with  many  others  of  the  fame  defcription  and  brought 
to  England  to  prevent  her  falling  into  the  hands  of  the 
French  J  who  were  at  that  time  in  poffeffion  of  Portugal, 
Upon  the  expulfion  of  the  enemy  from  that  country 
tbcfe  vcffels  and  cargoes  were  rcflored  to  the  Portu^ 
jK^  proprietors  upon  payment  of  the  captors  expences, 
which  then  became   the  fubjeft  of  reference  to  the 
regiftrar  and  merchants,  and  gave  rife  to  the  prefent 
qikeflion. 

JUDGEMJENT, 

Sir  JViUiam  Scott. — This  is  a  queftion  refpefting  the 

amount  of  the  remuneration  to  which  the  prize  agents 

are  endtled  for  the  trouble  they  have  had  in  attending 

to  thefe  particular  fhips  and  cargoes  after  they  were 

brought  into  port.     The  claim  is  made  on  behalf  of 

two  houfes  of  agency  here  in  London^  and  their  fub- 

ilitutes  at  the  out-ports ;  and  the  parties,  on  the  other 

fide,  are  the  Portuguefe  proprietors  of  feveral  (hips 

and  cargoes  of  great  value,  which  were  brought  in 

under  the  embargo,  and  have  fmce  been   reftored, 

fubjeft  to  a  variety  of  expences  and  charges  according 

to  the  particular   circumftances  of  each  cafe.     The 

agent *s  charge  amounted  to  from  30  to  50  guineas  in 

the  different  cafes^  with  20  guineas  additional    for 

agency 
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The  2icrencY  at  the  out-ports,  but  the  reriftrar  and  met*-* 
«__.«-  chants  have  cut  down  the  feveral  fums  to  20  guineas 
-^"■-  ^'^>  for  the  whole.  In  general,  the  regiftrar  and  merchants! 
have  nothing  to  do  with  the  queflion  of  agency,  it  is  a 
matter  which  pafles  in  private  between  the  captor  and 
his  agent,  and  only  comes  before  them  incidentally  in 
thofe  cafes  of  reftitution,  where  the  Court  decrees  that 
the  captors  expences  fhall  be  paid  by  the  claimant. 
All  agency  is  pro  cpera  et  labor Cy  and  the  piize  adk 
fixes  it  at  five  per  ant.  as  a  fair  average,  but  it  gives 
nothing  where  the  property  is  reftored  ;  in  fuch 
cafes  it  is  ufual  for  the  agent  to  charge  a  grofs  fum, 
which  I  underftand  is  commonly  15  guineas  for  agency^ 
and  fomcthing  extra  for  out-port  expences.  I  perceive- 
it  is  dated  by  the  claimants  in  the  act,  that  inafmuch 
as  there  has  been  no  actual  diiburfement  by  the  captor 
in  this  cafe,  and  he  is  not  liable  for  agency  where  the 
property  is  reftored,  it  is  a  demand  which  he  can  have 
no  right  to  bring  forward.  This  goes  to  a  general  denial 
of  the  fa£t  upon  which  the  demand  is  made,  but  I 
underftand  that  where  expences  are  decreed,  the  prac- 
tice of  late  has  been  to  allow  this  charge :  when  that 
practice  commenced  I  cannot  fay,  but  .1  conceive  it 
was  fettled  on  an  underftanding,  that  fome  perfon 
muft  be  employed  to  take  care  of  the  property,  and 
that  the  party  who  has  finally  the  benefit  is  equitably 
bound  to  pay.  *  But  this  general  objection  has  not 
been  mooted  in  argument,  and  therefore  it  is  unnccef- 
fary  for  me  to  dwell  upon  it  now  :  I  confider  the  prac- 
tice to  be  fufEciently  eftabliftied,  and  that  the  regiftrar 
and  merchants  have  proceeded  on  the  general  propriety 
and  eftablifhment  of  the  rule.  The  care  and  attention 
cf  the  officer  v»'ho  acted  as  prize-mafter  in  bringing 
home  the  ihip,  is  reprefcnted  in  the  aft  as  highly 
meritorious,  biit  thac  is  a  matter  not  connected  with  the 

5  prefent 
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prefent  queftlon :  and  befides  it  appears  that  an  allow-         The 

ance  of  five  (hillings />fr  diem  has  been  made  to  him, ^ 

and  accepted  as  fufBcient  on  his  part.     If  however  the      d^^-  ^'^» 

queftion  had  been  ftill  open,  though  I  approve  of  what 

the  regiftrar  and  merchants  have  done  as  afting  upon 

a  general  rule,  yet  where  (hips  of  great  value  were 

brought  into  port  during  a  very  boifterous  feafon  of 

die  year  with  turbulent  crews  on  board,  which  made 

itneceffary  to  employ  perfons  of  a  higher  ftation  than 

ufual,  the  Court  would  have  been  difpofed  to  allow  a 

more  liberal  fubfiftence.     The  a6l  ftates  the  fubftance 

of  the  demands,  with  the  grounds  upon  wliich  they 

have  been  refifted ;  and  I  am  now  to  confider  whether 

the  Court  (hall  not  exercife  a  further  difcretion,  and 
increafe  the  allowance  which  has  been  made,   without 

meaning  in  any  degree  to  cenfure  the  award  made  by 
the  regiftrar  and  merchants ;  for  certainly  many  confi- 
deradons  may  come  under  the  judgment  of  the  Court, 
vhich  it  might  not  be  proper  for  them  to  attend  to. 
In  the  firft  place,  I  give  no  weight  to  the  aflertion  that 
nothing  is  due ;  becaufe  if  agency  has  been  allowed 
by  pradice  equitably  founded,  it  is  as  a  general  afler- 
tion not  true.     But  to  raife  a  ground  for  a  greater 
allowance  than  has  been  cuftomary,  greater  merit  muft 
.be  (hewn,    and  therefore  it   is  neceflary  to  enquire 
whether  there  are  any  circumftances  in  this  clafs  cf 
cafes  by  which  they  are  diftinguiflicd.     In  ordinary 
cafes  of  juftifiable  feizure  the  captor  has  performed  a 
lawful  ad  ;  he  had  a  right  to  bring  the  veflel  in,  but 
it  cannot  be  faid  that  a  fervice  has  been  rendered  to  the 
claimant.     It  is  true  that  it  is  a  damnum  abfque  injuria^ 
but  there  can  be  no  claim  upon  the  gratitude  of  the 
parties,  and  therefore  when  the  necelfary  expences  are 
decreed  to  the  captors,  the  Court  is  bound  to  fee  that 
il  is  done  with  the  greatcft  ftridnefs  and  oeconomy. 

But 
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The         But  the  prefcnt  clafs  of  cafes  are  not  of  that  nature ; 

.    here  the  capture  was  made  not  for  the  benefit  of  the 

""Isot  **'  captors,  but  of  the  captured.  The  common  enemy 
had  over-run  Portugal,  and  an  order  for  the  detention 
of  Poriuguefe  veffcls  was  iffued  by  this  government  to 
prevent  the  property  from  falling  into  the  hands  of  the 
enemy.  There  is  fomething  therefore  in  the  nature  of 
thefe  cafes  which  admits  of  a  more  liberal  remunera- 
tion ;  the  agents  of  the  captors  have  been  the  agents 
of  the  claimants^  and  where  there  is  this  fundamental 
diftindion,  it  may  be  right  to  attend  to  other  fubfidiary 
confiderafions,  fome  of  which  have  weight.  The  pro- 
perty was  held  throughout,  under  a  fort  of  divided  pof. 
fefSon,  between  the  prize-mafter  and  the  Portuguefe 
mafter  of  the  (hip ;  there  was  not  an  abfolute  poiTeflion 
as  in  the  common  cafes  of  prize,  and  this  circumftance 
was  the  fource  of  fome  difagreements  which  have  been 
the  fubjedt  of  frequent  reference  to  the  Court  in  con- 
fequence  of  difputes  that  naturally  arofe  out  of  fuch  a 
fituation  of  things.  This  would  neceflarily  occafion 
much  additional  trouble  to  the  agents,  to  whom  there 
muft  have  been  a  perpetual  recurrence  for  advice  and 
afliftance  ;  the  length  of  time  alfo  during  which  this 
property  continued  under  the  diredion  of  the  agents, 
is  another  ingredient  in  the  confideration.  Thefe  are 
the  diftinguilhing  circumftances,  though  there  are 
others,  upon  which,  if  I  do  not  entirely  exclude  themy 
I  (hall  not  lay  any  great  ftrefs,  as  they  are  not  peculiar 
to  thefe  cafes ;  at  the  fame  time  the  great  value  of  the 
property,  and  the  tempefluous  ftate  of  the  weather, 
muft  be  admitted  to  enhance  the  trouble,  and  in  a  cale 
fundamentally  diftinguilhed  from  others,  may  fuftain 
a  further  demand,  though  they  would  not  themfelves 
by  the  foundation  for  it.  In  ordinary  cafes  it  is  faid 
that  one  cafe  balances  another,  but  thefe  are  not  cafes 

of 
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of  ordinary  capture  :  the  property  has  not  been  pro-         Tfce 
ceeded  againll  as  prize,  it  was  brought  in  alto  tntmtUj 
and  might  all  have  been  piit  into  the  hands  of  govern-      ^'^  6th, 
nient  agents  at  firft.    In  the  cafes  of  the  corn  (hips  ' 
detained  lad  war,  which  have  been  referred  to  as  cafes 
of  public  capture,  government  allowed  1 5  guineas  for 
agency,  and  five  guineas  for  out.port  charges,   but 
there  was  the  material  diftindtion,  that  thofe   cap* 
tures  were  not  made  for  the  benefit  of  the  claimants, 
but  to  prevent  that  fpecics  of  fupply  from  paffing  into 
the  hands  of  the  enemy.  The  cafe  where  government  is 
dealing  with  its  own  agents,  on  ordinary  terms,  is  not 
the  fame  as  where  a  benefit  had  been  aOiually  conferred 
upon  the  parties  to  whom  the  property  belongs,  and 
who  are  to  bear  the  burthen  of  paying  thofe  by  whofe 
fervicesT  they  have  been  fo  benefitted.  -  There    was 
no  ground  for  any  claim  upon  the  liberality  of  the 
captured;    and   befides  the  number  in    thofe  cafes 
amounted  nearly  to  500.     Here. are  only   15,  and 
confequently  the  number  will  not  make  up  for  the  defi- 
ciency of  particular  ciafes.     Upon  the  whole,  taking 
thcfe  various  circumftances  into  view,  although  I  very 
much  approve  what  has  been  done  by  the  regiftrar 
and  merchants,  yet  confidering  that  it  is  competent 
for  the  Court  to  encreafe  the  allowance,  at  the  fame 
time  that  it  is  it's  duty  to  keep  matters  of  this  kind 
within  the  limits  of  rigid  oeconomy,  I  think  i  fhall  not 
deviate  much  from  the  rule  of  juiHce,  if  I  allow  one^^ 
diird  more.   And  in  apportioiiing  the  fum,  in  confider* 
9tion  of  the  additional  trouble  which  has  been  throwii 
upon  the  agents  at  the  out-ports  by  the  frequent  refer- 
eacet  made  to  them,  it  appears  to  me  to  be  proper  to 
bring  them  more  nearly  to  an  equality  with  their  prin« 
cqak  than  I  fhould  generally  think  right,  and  I  (hall 
tfaerefiore  alloiw  16  guineas  to  the  agents  in  town,  and 
^4  guineas  to  th^  fubftitutes  at  the  out-ports. 
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U'^      nth,  - -         i.«  jr^. 

.i^.  NEMESIS. 

c  r.  «.f:<uma-  'X*Hii.  Ihi^  wj«  captured  at  the  cntnmccca  die  Taxut 
r  "'  ,  'U"J!  by  the  Frimrofc  Sloop  of  War  and  iaiit  to  FaU 

u..iu«^ih,.bk       ,0^2^/;  where  flic  Tx-as  afterwardB  loft.     ITac  fliip  and 


|l'"U 


..O;  • — N^vi' 


e«;<  ••'1    "'i* 


ft.»  ,.,o  j<^.  tijt     Cargo  were  clearly £r^///2^  property,  and  i  iras  orged^- 

on  ihe  part  of  the  claimants,  thai  there  bring  nochiDg 
to  jufiiiy   the  detention  it  was  a  xafe  ior  cofts  and 

damages. 

JrDCMrKT. 
Sir  YWlliam  Scutu — This  if  an  unfortcmaic  cafe  of  a 
fh?p  and  cargo  which  w^c  brought  mto  Falmtnitb 
roads  and  there  lofL  The  ih5p  was  captured  on  a 
Toj'age  from  Gibrahizr  to  OportD^  with  orders  to  touch 
21  Lijhvn  ioT  the  purpoie  of  delircrmg  two  pipes  of 
wine,  which  were  ccMi£;][iied  to  Sir  Charles  Cotton^  the 
Briiifo  Adtnjral  upon  thai  ftaUDn;  and,  in  cafe  he 
found  the  Lnihjb  in  pofieinon  cf  the  place,  the  mafter 
was  dircd:ed  to  obtain  permiffion  to  difpofe  of  his 
cargo  there,  coiJifting  chicly  of  articles  of  Britijb 
inunufadLLre,  and  fuch  as  wiere  peculiarly  adapted  to 
the  Lijhcni  market.  There  is  no  dtfcd  in  the  proof  of 
proptity,  as  ii  clearly  appears  that  both  the  (hip  and 
cargo  belong  to  Mr.  Trr^cbitly  an  Englijb  fubjed 
reiiding  at  Giirahar,  where  he  holds  the  office  of 
Marjhall  of  the  Vice  Admbraity  Court.  Some  obfer* 
rarioi^  have  been  made  on  the  impropriety  of  a 
perfon  in  that  fituation  being  conneded'with  (hipping 
vrzuizSdonSf  and  it  may  be  liable  to  objeSHon ;  but 
i:iAX  (jca  an  officer  (hould  be  a  trader  of  fome  fpecies 
ckiuTyA^  I  prefume,  well  be  avoided,  as  fuch  offices 
^r^^d  do  not  frequently  themfelves  afford  a  fviffi^ 
cknt  m?iinfenance.  It  appears  that  the  (hip  had  been 
proceeded  againft  at  Gibr altar ^  and^  on  bebg  reftpred^ 
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vas  fold  by  her  owner  to  a  Mr  JFintcr,  who  again  fold  The 

X'vEMESTS 

her  to  theprefent  claimant.  No  objedionhas  been  made  '^ 

to  the  validity  of  the  transfer,  though  there  feems  to      ^'^^^  q'^. 
hrrt  been  fome  inaccuracy  in  the  date  of  the  bill  of 
ftle,  but  not   6f  a  nature  to  be  made  the  fubjeft  of 
ferious  obfervation.     It  is  faid,  that  the  veflcl  had  no 
regiftcr  on  board,  and  that  the  captor  was  induced  by 
this  deficiency  to  make  the  feizure.     I  cannot  bring 
myfclf  to  bflie.e  that  he  confidered  that  as  any  jufli- 
fiable  ground  for  detaining  the  veflcl,    as  he  could 
hardly  be   ignorant,    that  being  foreign   built,    flie 
was  not  entitled  to  a  Britijh   regifl:er.      It  has  alfo 
been  objefted   that  flie  had  not  her  proper  propor- 
tion of  Eng/i/h  mariners  on  board,  according  to  the 
provifions  of  -he  navigation  aft ;  that,  however,  is  an 
objedion  which  could  not  be  noticed  in  this  Court : 
if  there  wss  any  irregularity  in  that  refpeft,  it  would 
require  to  be  referred  to  another  branch  of  its  jurif- 
diSion.     I  am  informed  by  thofe  who  are  likely  to  be 
bed  acquainted  with  the  fubjeft,  that  it  has  ahvays . 
been  underftood  that  Gibraltar  is  not  within  the  navi- 
gation aft,  and  that  fhips  belonging  there  are  not 
fubjeft  to  any  reftriftions  which  do  not  fpecially  ^pply 
to  that  place ;  it  is  a  mere  military  garrifon,  not  a 
colony,  plantation,  or  fetdement.     Indeed,  in  many  of 
thefe  poffeflions  of  the  crown,  fuch  as  Ma/fa^  GibraU 
iar^  &c.  it  is  abfolutely  impoflible  to  comply  with 
the  regulations  of  the  Navigation  Aft  ;  for  the  requi- 
fite  number  of  Britijh  feamen  can  by  no  poffibility  be 
obtained  at  fuch  places.     The  Orders  in  Council,  pro- 
hibitory of  intercourfe,  as  applicable  to  Portugal^  were 
at  an  end  at  thi«  time,  for  the  French  had  evacuated  the 
country,  and  the  voyage  therefore  was  not  only  innocent, 
but  ufcfiiljcontributing  to  the  fupply  of  the  Britijh  Acct^ 
|aid  of  pur  Allies^  and  pofleiOng  every  title  to  favour 

*  *  and 
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Toe 

VfcM&Slf. 


and  protection.  What  then  is  the 

vt:ffel,owned  \y\zBriuJ}>  fubje&^aiid 

ritorious  a  purpofe,  receives  from  a 

fhip  watyin  facl^  a  component  pan  of  d^e 

was  bound   to  do  all  in  his  power  to  encoma^ 

bringin;^  of  thofe  fuppHes  which  could  no;  X3£,vx\ 

from  Lijhun^  as  ti:at  place  had  been  long  in  a  fizc  it 

blockade  ?  On  firft  fuizmp  the  vefisd  he  detenamrr  3i> 

carr)'  her  along- fide  thi-  tag  (hip,  vhich  was  iyinj^s 

fome  diftance  in  the  Tu^-m^  and  a<  there  was  a  c: 


mcnt  on  board  vjt  the  Auiniral.  the  meafure  wouiliJSt 
all  events  have  b:-e:i  proper,  hi::  he  changes  his  mmL 
aiid  the  next  c:;:^  orJer.^  L*rr  fjr  Lrzland.  Li  thai 
culiur  fituauoiij,  in  v.  l^ich  peiiilemen  of  the 
often  placed.  l-av:r:g  to  decide  and  ad  in  an  i 
qu'-flions  v»hich  zrt  reri-jie  with  diScnlties  that 
rai:.  \]i'j  Court  iiftli,  under  all  the  advantages  of  a  de^ 
1  liLTaic  judicial  in vefti nation,  it  cannot  but  fed  g7«3i 
anxitiy  lo  prcied  them,  perhaps,  fometimes  ev^be- 
yoiid  wh..:  can  be  ftrjLtly  rLconcilcd  with  principie; 
tii  h'.Tc  VL!s  no  diilicuhy  at  all,  and  if  there  had  been 
an^ ,  I  lie  ofiicxr  might  have  referred  himfelf  to  his  Ad» 
niiriil,  \v!ii»  wxs  clofe  to  him ;  ading  under  his  orden 
ht;  W'uld  have:  hocn  proteded.  It  is  impoffible  to  coo- 
•:ci\r  ihc  Icii'l  flmdow  of  an  excufe  for  fuch  coildud. 
iiert  is  a  Lrailh  lliip  profeiEng  to  come  and  evidently 
-Lvming  i'jr  iht-  accommodation  of  the  Adimral  and  the 
tec:,  and  li»r  tlic  fupply  of  the  dty  oi  Lajbon^  now  re- 
^.  •'•.KL  to  it.-  lawful  fc.vcreign ;  and  yet  upon  fuch  petty 
-v  .'-.::{  ar  ihc^fc  which  have  been  fuggefted,  this  gen- 
•>■-  :#::  :  jrnit  the  fclnfn  determination  of  nmning  away 
' '-'  '-'-*'-'  -::?  tu  m;ike  prize  of  her.  Sheis  fent  for£ir^ 
^4  u  i  nioft  tempriluous  feafon  of  the  year,  ai\d  coii- 
>»-M*.i  v^'jix^  about  for  a  week  or  ten  days,  aoo  miUs 
v*v  t.^  »<i>i»aff d  of  LzBmm^  during  whidi  period  fie 
U^-^mA  ^>Mitf<iisx2fa;ediii»sefixn 
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and  was  at  length  under  the  neceflity  of  putting  into  The. 
Madeira  to  obtain  p^o^vrifions,  in  order  to  proceed  to  , 
Falm^iiib. The  fupercargo  fays  that  the  captors  queftioned  i>"-  oih, 
bk  right  to  go  into  Lijbon ;  with  what  propriety  could 
diat  be  done,  when  the  place  was  actually  in  Britijh 
poffcffion  ?  He  then  exhibited  fome  bills  of  exchange 
that  were  drawn  upon  the  Admiral^  and  alked  per- 
miffion  to  deliver  the  two  pipes  of  Marcella  wine, 
which  were  configned  to  him  in  the  manifeft,  but  this 
^o  was  refufed,and  in  terms  of  infult  almoft  reaching 
Ac  Admiral  himfelf.  Such  conduft  is  equally  want- 
ing in  refpe£k  t©  the  Admiral ^  and  in  jufUce  to  thofe 
who  were  the  vidtims  of  it :  nothing  has  been  fuggefted 
that  affords  any  ,apblogy,  and  it  is.  therefore  with  the 
moil  perfei6l  fatisfa^ion  that  I  pronounce  this  to  be  a 
cafe  of  cofts  and  damages. 


i 


MERCURIUS,  Harmens.  ^"ilt' 


ion 
ft 
he 


rpHis  was  the  cafe  of  a  fhip  under  Bremen  colours,  Ti»cinterpr>fit. 
*  \rfiich  at  the  time  of  capture,  was  proceeding  with  ^^1^^''^/^  ? 
a<:argo  of  brandies  on  a  voyage  from  Bourdeaux  to  yoyagcoutofth« 
Bremetty  but  with  direftions  to  put  into  a  Britijh  port  Ihl*  order'  ° 
fi>r  the  purpofe   of  obtaining  a  licence   from  this  ^  ■^'"'  **®^'' 
Government ;  and  the  queftion  was,  whether  an  aftual 
deftination  to  a  port  of  this  country  according  to  thofe 
dire^ons  was  fufficient  to  counterad  the  imputation  of 
a  fraudulent  breach  of  the  Order  in  Council,  and  the 
eSed  of  a  continuous  intention. 

.Judgment.  . 
Sir  William  Scoit.—l  think  I  muft  take  it  as  fully 
proved^  that  the  intention  of  the  party  was  to  come  to 
diis  country  to  obtain  a  licence  to  proceed  to  Bremen 
wiA  the  cargo,  which,  as  coming  from  Bourdeauxy 
could  not  otherwife  be  carried  on.    This  fad  is  dif- 

s  3  clofed 
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T^e         cic'ed  in  rhe  papers,  anJ  is  as  ftrongly  guaranteed 
_1_^ ^n  a:iy  f^c:  :ar  be  ;  and  tq  rhia  I  have  to  add,  that  the 
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Cou. '  ru .  every  r  rkfon  to  prefume  that  the  application 
wru  !  ;ive  been  nuuie  to  Govcrnmen"  in  a  fair,  open, 
and  ♦i-j-./cTTcd  manner.  The  parties  have  acted 
thr»;a- h-  lit  z;;:^  ;j  vola^  there  is  nothirg  to  lead  to  a 
furj>iciaa  cf  diJinjrr.'iO'js  ccniducl.  1  lien  the  queftion 
ccoiej  to  this,  v^/.:  .tr  f_ch  a  voyage  intended  nlti* 
maicly  to  Bresw  i,  c\ii  &c&  to  this  country,  for  the 
purpcl'e  ot  Gbta'ninx  a  Iknence,  without  which  it  was  to 
be  rctir^quifhed.  is  a  ccadauoas  voyage,  and  therefore 
illegal  ?  i  thbk  cl^iiriy  net :  it  is  a  contingent  voyage^ 
depending  upon  the  determination,  not  of  the  parties 
thenifdves,  but  of  the  Britijh  Gorenunent ;  if  the 
ihip  went  on  ar  all,  it  wss  to  be  the  aft  of  the  Brttijh 
GovcrT.Gienr.  Tills  Is  izt:  diaL-rent  from  the  cafe  of 
An'^rissn  fhips  tacchLij  at  their  ovn  ports,  to  which 
it  has  be.-:n  aiilniilired :  here  the  vova^e  was  to  be  con- 
tinued  only  il  legiiizei  by  the  Government  which 
would  have  a  right  to  complaiu  cf  the  illegality  ;  no 
two  cafes  con  be  more  unlike.  The  parties  seem  to 
have  acled  ca  a  perfoafion,  perhaps  too  confidently 
entertained,  that  fuch  a  licence  would  be  granted^ 
milled  either  by  fome  fpeculativc  reafonings  of  their 
own,  or  by  feme  indiftinct  expeiience  of  what  had 
been  done  In  other  cafes.  They  might  think  that  the 
employment  cf  Britijb  agency  in  the  tranfaftion,  and 
other  advantages  refuUing  from  it  to  this  country,might 
not  be  out  of  the  view  of  the  policy  of  Government.  It 
has  been  objcded  to  the  cafes  of  the  licences  which  have 
been  cited,  that  they  were  obtained  imdcr  fpedal  cir- 
cumflances,  and  that  they  do  not  fupport  the  inferences 
which  the  parties  had  drawn  from  them.  Butfuppofing 
their  conclufions  to  be  erroneous,  yet  if  there  was  an 
honcft  intention  on  their  part^  it  would  be  very  hard  to 
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TiTit  fuch  a  cafe  with  the  penahies  of  a  fraudulent  tran-         n  c 
ladion.     Where  every  thing  was  to  be  difclofed,  and  ^,^21— Hi 
referred  to  the  discretion  of  the  Englijh  Government,     Vcc  ksih, 
the  cafe  cannot  be  put  on  a  footing  with  a  continuous 
voyage  framed  for  the  mere  purpofe  of  a  literal  evafion. 
Then  it  is  faid  that  no  inftru(^ions  were  given  to  Mr. 
Heyman  for  the  regulation  of  his  proceedings  here,  in 
cafe  the  licence  (hould  not  be  obtained  ;  ihat^  might  be 
an  iiidifcreet  omiffion,  but  it  does  not  alter  the  cafe  ; 
he  mufl  then  have  written  for  inftruftions,  or  have  done 
the  btfl:  he  could  at  his  own  difcreiion  under  the  cir- 
cumftances.     Upon  the  whole,  I  fee  no  reafon  to  de- 
part from  the  opinion  which  I  expreffed  in  the  cafe  of 
Tie  Minna,  Traab  * ;  but  that,  it  is  faid,  was  a  cafe  of  ^^- »%  »'o7. 
circumftanccs,  and  fo  is  every  cafe  of  this  fort  a  cafe 
of  circumflances  ;  and  the  parly  had  a  right  to  take 
his  chance  upon  the  circumflances  of  his  own  cafe, 
and  to   make  his  application  to  thofe  who  were  to 
judge  of  the  propriety  of  complying  with  it.     As  to_ 
anycondltions  that  might  have  been  impofedbythei?;7///& 
Government,  how  does  it  appear  that  they  would  Aot 
have  been  acceded  to  by  the  claimant  ?  If  not,  there 
would  have  been  ho  violation  of  law,  the  matter  would 
have  ended  here,  and  the  voyage  have  been  bro  ight 
to  its  termination  in  a  port  of  this  country,     I  cannot, 
under  any  view  of  the  cafe,  bring  myfelf  ro  regard  it  as 
a  fraudulent  continuous  voyage;  there  was  no  art  either 
done  or  to  be  done  to  found  the  imputation  of  frau  1;  on 
the  contrary,  thf^re  is  fufficient  proof  of  an  honeft  in^ 
tcntion  to  come  to  this  couniry  to  procure  the  licence, 
and  to  aft  conformably  to  it  when  granted,  and  I  ihall, 
therefore,  reftore  on  payment  qf  captors  exptnce>. 

•  This  was  a  cafe  very  fimilar-to  the  prefent.  The  (hip  \vaa 
^tured  on  a  voyage  from  Baurdtaux  deilined  ultimately  to  Bre* 
pen^  but  with  orders  to  touch  at  a  Britj/b  portj  from  wheoce  ih« 
wai  to  refuxne  her  voyage,  if  permitted. 
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y-..i7tb,  FORTUNA,  Koidt. 

1809. 

Freight  not  due  T^HE  queftion  in  this  cafe  was  whether  freight  was 
ir<id.Cibraught        ^^  ^^  ^h^  Crown  on  certain  Poriuguefe  goods  on 

i»  tn^  fy\"**     board  this  and  other  Danifh  (hips  which  had  been  de- 
port of  dcitiaa-  ^ 

lion  ihough       tained  under  the  Danifh  embargo  t  and  afterwards 

afterwards  fold  111^ 

in  ihis  Country.  Condemned  to  the  Crown. 

f  1  Seft.  iloy 

On  behalf  of  the  Crown  it  was  contended — ^That 
thefe  cafes  were  ftriftly  within  the  principle  of  a  virtual 
eleftion,  as  the  cargoes  had  actually  been  fold  in 
this  country ;  and,  although  at  the  time  of  c4>ture 
they  might  have  gone  on  to  Portugal ^  the  claimanti 
muft  have  brought  them  back  again  as  they  would 
have  arrived  there  on  the  eve  of  the  irruption  of  the 
French  into  that  country,and  confequently  that  it  would 
IM:  hare  been  an  effe£tual  arrival  for  the  purpofes  of 
fele. 

On  the  other  ftdi  it  was  urged — That  the  contraft  of 
affreightment  was  not  fulfilled  in  as  much  as  thefe 
cargoes  were  not  carried  to  their  Port  of  deftination^ 
and  that  the  grounds  fuggefled  were  infufficient  to 
Ihew  a  virtual  ele&ion  of  the  Ports  of  this  Country. 

Judgment, 
Sir  William  Scott. — I  have  no  doubt  whatever  upon 
.^  the  rule  to  be  applied  to  thefe  cafes,  as  it  arifes  out  of 
the  general  principle.  It  is  a  claim  for  freight  on  the 
part  of  the  Crown,  upon  a  fuppofed  right  of  the  cap- 
tor, to  whom  the  Crown  is  fubftituted,  and  whofc 
right  is  derived  from  the  owner  of  the  captured  vefieL 
It  is  poflible  that,  under  certain  circumjiances y  the 
Crown  may  not  fucceed  to  all  the  rights  of  the  captor, 
imd  (till  more  poifibte  that  the  captor  ms^y  not  fucceed 

to 
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to  all  the  rights  of  the  owner  of  the  captured  veffel ;     p^^^^j,^ 

But  the  firfl^  enquiry  is,  whether  the  owner  would  .. . 

have  been  entitled  to  freight.    He  could  have  no  right     ^^'^g/^^**' 
bat  upon  an  entire  execution  of  the  contrad,  or  fuch 
an  execution  as  he  could  eflfeft  confiftcntly  with  the 
mcapacities  under   which  the  cargo   might  labour. 
Where  fuch  an  incapacity  on  the  part  of  the  cargo 
occurs,  he  has  done  his  utmoft  to  carry  the  con* 
traft  on  to  its  confummation ;  it  is  a  final  execution 
as  to  the  owner  of  the  fhip,  inafmuch  as  it  does  not 
fie  with  him  that  the  contraft  is  not  performed.     On 
the  other  hand,  where  the  veffel  itfelf  is  incapacitated, 
BO  right  accrues  to  her  owner ;  he  can  have  no  right 
to  demand  that  for  which  he  (lipulated  only  on  the 
performance  of  his.  engagement.     The  general  prin- 
dpie  has  been  ftated  very  correftly,  that  where  a  neu* 
tral  veffel  is  brought  in,  on  account  of  the  cargo,  the 
fiiip  is  difcharged  with  full  freight,  becaufe  no  blame 
attaches  to  her ;  fhe  is  ready  and  able  to  proceed  to 
the  completion  of  the  voyage,  and  is  ^nly  (lopped  by 
the  incapacity  of  the  cargo.     In  all  cafes,  in  which 
the  captor  has  received  freight,  the  contrad  had  been 
confummated,  and  the  goods  brought  to  the  original 
portofdeftination;  and  to  this  rule  the  2)^;7i^r^7rj  cafes 
fiimiihed  not  an  exception,  but  only  a  fair  application 
of  the  principle.    In  thofc  cafes  the  Englijh  owners 
made  an  affidavit  in  fupport  of  their  claim,  dating  that 
they  would  have  brought  the  cargoes  dired  to  this 
country,  but  that  they  were  obliged,  by  the  law  of 
HcUandj  to  proceed  firft  to  a  Dutcb  port,  meaning 
afterwards  to  bring  them  on  to  England*    It  appeared, 
therefore,  on  the  affidavits  of  the  claimants  themfelves, 
that  the  ports  of  this  country  were  thofe  to  which 
they  would  primarily  and  preferably  have  proceeded,  if 

they 
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thiv  had  been  permitted ;  and,  ccnfequently,  as  the 
gocds  were  in  fact  brought  to  thtir  real,  though  nol 
jsK  t'^A,  tixeir  afziial  deftination,  the  Court  was  of  opinion  that 
tie  captors  liere  tudded  to  freight.  But  ihefe  arc 
cales  of  Danijb  fhips  that  were  going  to  Portugal 
iBith  Portugucfe  cargoes  on  board,  and  were  flopped, 
V/hy  r  -  not  en  account  of  the  goods,  which  at  that 
time  were  entirled  to  a  free  paiEige  to  Portugal^  but 
0:1  account  of  the  fhips  which  were  detained  under 
the  embargo  on  the  comEienceoient  of  hoflilities  be- 
tween this  country  and  Denmark.  The  fhip  was  the 
fubjeck  of  detention,  not  the  goods,  which  might  have 
gone  on;  and,  therefoie,  the  ov.-ner  of  the  vefTel 
had  no  right  to  fay  that  freight  was  due,  flill  lefs 
has  the  captor,  or  the  crown.  Whether,  as  the 
cargoes  were  brought  into  the  ports  of  this  country, 
the  panics  may  have  thought  proper  to  dilpofe  of 
them  here,  is  a  matter  into  which  the  Court  will  not 
enquire,  bccaufe  it  lays  afu^e  all  confiderations  of 
more  or  lefs  advantage  arifing  to  the  property  from 
the  change  of  deftlnation;  that  is  merely  an  acci- 
dental circumflance,  which  has  no  connexion  with 
the  principle  upon  which  freight  is  given.  It  may 
happen  that  cargoes  are  fometimes  brouj^ht  to  a  more 
beneficial  market  in  ccnfequence  of  capture;  but  the 
Court  will  not  inftitute  an  eiiquay  into  fuch  a  faft, 
laborious  in  its  procefs  and  uncertain  in  its  refult, 
when  the  only  queftion  is,  whether  the  contraft  of 
aflVeightment  has  been  fulfilled  or  not.  But  it  is  faid 
that  thefe  Ihips  were  taken  at  a  time  when  this  country 
and  Portugal  were  in  a  (late  of  hoflility,  or  rather  of 
approaching  hoflility  ;  and  it  certainly  did  happen 
jifterwai'ds,  that  in  confequence  of  the  unfortunate 

prcdicaipeut 
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predicament  in  which  that  country  was  placed,  the         The 
goods  could  not  go  on,  but  there  was  not  an  exilting  . 
incapacity  upon  them  at  the  time  of  capture;  it  was      7*"  ^yth, 
entirely  owing  to  the  fhip  that  they  were  prevented 
from  proceeding  to    the   port  of  their  deftination. 

The  Court  fometimes  looks  to  the  circumftance  of 
an  approaching  war,  where  the  expectation  of  fuch 
an  event  appears  to  have  guided  the  conduct  of  the 
parties  themfelves  when  the  contrads  were  entered 
into,  and  in  fuch  cafes  it  feels  itfelf  juftified  in  ^'pply- 
ing  the  principles  that  belong  to  a  ftate  of  actual  war. 

But  nothing  of  that  kind  appears  in  the  prefent 
cafe ;  there  is  no  part  of  the  tranfadion  that  points 
to  fuch  an  expeftation,  and,  therefore,  the  mere 
puftence  of  a  ftate  of  things,  verging  to  hoftih'ties 
between  the  two  countries,  is  a  circumdancc  wiucii 
the  Court  cannot  take  into  its  conGderadon. 

No  freight  dye. 
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jc^  ft,       KEUSTRA  SEKORA  D£  LOS  DOLORES^ 

M0JIA1.ES. 


Uxr^t  fvmis  was  die  cafe  of  a  ^^(Mj/&  (hip  vtidi  kadbeen 
cMn.  captured  before  Spani/b  hoftSiiies,  aad  reftored 
fiw  ^m  w  ^"^  co(t»  and  damages ;  but  no  fiinher  pfoceediiigs 
C^^**i*l!7.f.  ^^^^  P^^"*  ^  ^hc  time,  in  coniequence  of  the  bieakiiig 
^^^^^L  ^^  ^^  *^  ^^"^  between  the  two  countries.  An  wpr 
X^m^tt^M    Potion  was  now  made  to  the  Court  for  a  reference 

to  the  RegiArar  and  merchants,  on  the  grcrund  that 
boflilitics  having  ceafed,  the  Spenijb  claimant  was  en- 
titled to  tlie  benefit  of  the  former  decree  for  cofts  and 
damages. 

In  fuppori  of  the  ApplicaiUn  Arnold  snJ  Swabej 
.  contended — That  the  Spanijh  claimant  having  obtained 
a  decree  for  coils  and  damages,  his  right  of*  action 
which  had  been  fufpended  by  the  intervention  of 
hollilities  revived  again  upon  the  return  of  peace  in 
the  fame  manner  as  any  other  civil  right. 

Contra  A  dams. — It  may  be  true  th^t  Municipal  rights 
are  only  fufpended  by  the  intervention  of  war,  but  it  is 
not  fo  with  refpeft  to  thofe  rights  that  arifeout  of  the  law 
of  nations;  they  are  extinguiflied  by  war,  which  deftroys 
all  relations  between  the  belligerent  countries.  The 
Spanijh  claimant  does  not  now  ftand  in  the  fame 
fituation  relatively  to  this  country,  in  which  he  ftood 
before  the  war ;  he  was  then  a  neutral,  he  is  now  an 
ally,and  therefore  he  is  not  reftored  to  his  origmal  cha^ 

hi&cr.    If  the  ihip  wd  cargo  had  remaixied  in  a  port 

of 
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of  this  country,  the  cofts  and  damages  might  have         The 

enured  to  the  Crown  by  a  judicial  proceeding  as  ap-  K.^rDi  III 

DoLOXlfl. 


pendent  to  them  on  the  breaking  out  of  the  war- 


But  there   was   no   fuch   proceeding,  and    as  war    Marck  in, 
extlnguifbes  all  rights  of  this  defcription,  the  Sfamjb       '*^^ 
•  claimant  at  all  events  can  have  no  title. 

h  reply  Arnold  flnd  Swabey* — The  diflinftion  which 
has  been  attempted  to  be  made  between  municipal 
rights  and  thofe  which  arife  out  of  the  public  law  of 
Europe  cannot  b^  fuftained.    In  both  cafes  the  e£Fe£t 
of  intervening  hoftilities  is,  that  the  parties  are  no 
longer  able    to  profecute  their  rights  either  in  the 
Municipal  Courts,  or  in  thofe  in  which  tlie  law  of 
nations  is  adminiftered.     As  to  the  objection  that  the 
party  is  not  reftored  to  the  fame  charafter-as  he  is 
now  an  ally,  if  the  one  cafe  could  be  more  favourable 
than  the  other,  he  would  not  a  fortiori  ^  as  an  ally  lofe 
a  right  which  he  had  before  only  as  a  neutral.     It  is 
iaid  that  if  thofe  rights  furvive  at  all  they  furvive  to 
the  Crown ;  but  that  goes  no  further  than  the  con- 
tinuance o^  the  war  during  which  the  Crown  might 
have  interpofed  its  claim  if  it  liad  thought  proper. 
But  where  that  has  not  been  xlone,  where  no  feizure 
has  been  made  on  the  part  of  the  crown,  the  right  of 
prc^rty  remains  in  the  v  fame  ftate  in  which  it  was 
before  hoftilities ;  it  is  only  zjus  ad  rem^  of  which 
the  right  does  hot  veft  of  itfelf.     The  right  to  the 
thing  is  not  extinguifhed  by  war ;  it  is  the  power  of 
ivmsg  for  it  which  is  fufpended,  and  the  caufe  of  that 
fufpenfion  being  removed,  the  party  may  now  purfue 
his  right  in  the  fame  form  and  with  the  fame  effed  as 
before, 

JUP0M£X<T« 
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The 

Neustra  S&»  » 

NORA  Di  Lo»  Judgment. 

Dolores. 


Sir  fVilliam  Scott. — I  am  clearly  of  opinion  that  the 
MiircA  I  ft,  objedlion  is  not  fuftainable  ;  it  is  true  that  the  inter- 
vcntion  of  hoftilities  puts  the  property  of  the  enemy 
in  fuch  a  fituation  that  confifcation  may  enfue,  but 
unlefs  fome  ftep  is  taken  for  that  purpofe,  unlefs 
there  is  fome  legal  declaration  of  the  forfeiture,  the 
right  of  the  owner  revives  on  the  return  of  peace,  . 
This  is  an  acknowledged  principle  in  the  Courts  of 
Common  Law,  borrowed,  in  all  probability,  from  the 
general  Law  of  Nations,  and  I  fee  no  reafon  for  any 
diftinftion  here.  We  know  that,  in  captures  at  fea, 
the  general  law  is,  that  the  bringing  wfra  prajidia, 
and  even  a  fentence  of  condemnation,  is  neceflary  to 
convert  the  property  ;  and  although  in  fome  inftances, 
pofitive  inftitutions  have  determined  that  a  poffeffion 
of  a  certain  number  of  hours  is  fufEcient,  yet  this 
proceeds  upon  the  ground  that  a  pofleflion  of  f6 
many  hours  is  an  evidence  of  firm  poffeflion. 
Here  there  was  no  bodily  poffeffion,  nor  indeed 
could  there  be;  but  ftill  fome  judicial  ad  might 
have  been  done  declaratory  of  the  forfeiture  to  the 
Crown  of  thofe  rights  which  veiled  in  the  claimant 
under  the  decree  for  cofts  and  damages.  It  appears, 
however,  that  no  tlep  was  taken  for  this  purpofe  on 

the  part  of  the  Crown ;  and  I  am,  therefore,  of  opinion 
that  the  rights  of  the  Spanijh  proprietor  do  revive,  and 
I  refer  it  to  the  Regiftrar  and  Merchants  to  afcertain 
the  amount  of  the  compenfation  to  which  he  is  entitled 
vnder  the  decree. 
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BELLONA,  VoLTz.  AW4.fi, 

|N  this  cafe  a  claim  of  joint  capture  was  fet  up  by  a  foint  cpnu*.-. 
^  Revenue  Cutter,  on  the  ground  of  being  in  fight—  n^V:",-?,^"/^ 
There  was  no  aft  of  affiftance,  and  therefore  the  only  ^''^'^  "'*''^^'y 

/    OH  the  griHind  of 

queltion  was,  whether  the  Revenue  Cutter,  upon  the  bci:.g  iu  fi^ht. 
mere  fad  of  fight,  muft  neceflarily  be  prefumed  to 
have  the  animus  capiendi  fo  as  to  entitle  her  to  (hare. 

for  the  Captor  the  Kin^s  Advocate  and  Swabey 

contended. — That  a  R^.venue  Cutter  was  to  be  con- 

« 

iidered  as  a  private  fhip  of  war,  and  that  the  fa6b  of  . 
fight,  without  co-operation,  would  not  entitle  her  to 
/hare  with  the  aftual  captor,  which  was  in  this  cafe 
a  king's  {hip. 

On  the  other  Jide  Adams  and  Jenner. — It  Is  true  tha^ 
the  mere  faft  of  fight  will  not  entitle  a  privateer  to 
fliare  with   a  king's  fiiip;  becaufe  a  privateer  may 
choofe  whether  (lie  will   purfue   or  not,  and  confe- 
quently  the  animtis   capiendi  is   not  neceflarily  to  be 
prefumed.     But  Revenue  Cutters  ftand  upon  a  differ- 
ent footing,  and  cannot  be  claffed  in  all  refpecls  with 
private  (hips  of  war.     In  the  cafe  of  the  Active  *,  *  Adm.  M^tf  i%, 
which  had  been  recaptured  by  an  armed  Revenue  Cut-    ' 
ter^  a  queftion  arofe,whether  the  recapturing  veffel  was 
to  take  a  falvage  of  one  fixth  as  a  private  fhip  of  war, 
or  whether  (he  was  to  be  cohfidered  as  a  king's  fiiip. 
The  Court  in   that  cafe  gave  only  a  falvage  of  one 
eighth,  and  therefore  if  veffels  of  this  defcription  are 
to  be  confidered  as  king's  fliips  where  it  operates  to 
their  difadvantage,  they  are  clearly  entitled  to  the  fame 
eharafler  where  it  may  have  a  beneficial  cffedt.   Thefe 

veffels 
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,     The         veffels  arc  in  the  public  fcrvice,  they  are  a  defcriptlon 
^^^^^^^-     of  force  relied  on   for  the   public    fecurity,  and  it 


March  I  ft,     cannot  be  faid,  becaufe  the  protedion  of  the  revenue 
*  **^*        is  fuperadded  to  their  other  duties,  that  the  capture 
of  the  enemy  is  not  their  immediate  duty. 

The  King's  Advocate. — The  cafe  which  has  been 
iited,  has  been  long  overruled  in  this  Court,  which 
gives *one  (ixth  to  revenue  cutters,  the  fame  as  to 
privateers  in  cafes  of  falvage* 

Judgment, 

Sir  William  Scott. — This  is  a  queftion  arifing  on 
the  admiilion  of  an  allegation,  ftating  an  intereft,  as 
joint  captor,  on  the  part  of  the  Falcon  revenue  cutter> 
armed  with  a  commiflion  of  wan  lobferve  that  there 
is  no  averment  of  adual  co-operation,  or  that  there 
was  any  indication  of  a  defign  to  co-operate  ^  in  the 
capture  ;  all  that  the.  allegation  pleads  is,  the  mere 
fad  of  fight,  and  therefore  if  this  revenue  cutter  is 
entitled  to  fhare,  it  muft  be  upon  the  ground  of  con- 
ftrudlive  affiftance.  It  is  a  known  rule  of  law,  that 
the  mere  fa£t  of  being  in  fight  would  be  fufEcient  to 
entitle  a  king's  fhip,  becaufe,  in  fliips  fitted  out  by 
the  ftate,  for  the  exprefs  purpofe  of  cruifing  againft 
the  enemy,  the  animus  capiendi  is  always  prefumed : 
but  this  prefumption  does  not  extend  to  privateers. 
In  the  one  cafe  the  duty  is  obligatory  ;  in  the  other, 
where  private  individuals  make  captures,  at  their  own 
expence,  they  are  engaged  in  a  mere  commercial 
fpeculation,  to  be  carri«d  into  effeft  by  military 
means,  but  dependant  upon  their  own  will  in  the 
particular  a£ts  and  exercifes  of  their  authority ;  al«L 
jhough  they  are  authorized,  they  are  not  commanded 
to  capture ;  it  is  a  matter  in  which  they  are  left  to 
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thdr  own  difcretion.    But  thefe  veffels,  employed  in    -..'^'*, 
the  fervice  of  the  Revenue^  are  a  clafs  of  (hips  of  an        ,       ■  ^ 
anomalous  kind,  partaking,  in  fome  degree,  of  both     -^*^^*  '^» 
cfaraSers  /  they  belong  to  the  Government,  and  are 
maintained  at  the  public  expence ;  but  it  is  not  for 
the  purpofe  of  making  captures  from  the  enemy.  On 
the  other  hand,  they  have  commiflions  of  war,  but 
then  thefe  are  private  commiflions,  which  imppfe  no 
peculiar  duties  upon  them ;  they  are  not  bound  to 
attack  and  purfue  the  enemy  more  than  other  private 
ihips  of  war,  and   they  are  likewife    unfavQurably 
diftinguilhed  in  this  refped,  that  the  advantages  of 
capture  are  not  held  out  to   them,  the  intereft  of 
all  captures  made  by  th^m  being  referved  to  the 
Crown.     Primarily,  their  duty  is  to  proteft  the  re- 
'feUue,  and  the  capture  of  the  enemy's  veffels  is  en- 
grafted upon  their  original  charadter.    All  they  derive 
from  thefe  commifOons  is,  an  authority  to  attack  the 
enemy,  in  addition  to  other  authorities  that  belong  to 
their  original  and  proper  employment ;  on  principle, 
dicrefore,  they  can  only  be  confidered  as  private  fhips    ^ 
of  war.    They  are  under  no  injundion  to  cruize 
againft  the  enemy,  and  are  employed  generally  for 
fifcal  purpofes  :  it  is  true  that  there  is  the  addition  of 
I  military  commiflion  in  time  of  war,  but  that  does  not 
deCgnate  them  anew,  it  merely  puts  them  on  a  foot^ 
ix^  with  other  private  fhips  of  war,  and  I  (hall,  thero^ 
five,  rejed  the  allegation. 


IMpt.if 
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Mar0^  gfh,  BELLE,  Betts,  Maflcr. 

18094 

(Iftllance  Court.) 

Salvage  not  dut  ^TMTis  TVas  an  application  for  the  fi^kage  of  a  hirerf 
f^r^'fcuCgf^S;  ^  Tranfport,  which  had  beeen  deferted  by  the 
the  h^inds  ..f  the  ftiafter  and  crew  in  the  harbour  of  Corunna^  and  wa^ 

cn;my  a  hired  ' 

tianfport  em-  brought  out  by  Licu tenant  Fijheroilhs  Majefty's  (hip 
r.aif  expedition.  Refolution.     The  veflel   had  failed  with  many  others 

for  Coru7ina^  under  the  jiFotcdion  of  feveral  men  of 
war,  for  the  purpofe  of  bringing  away  the  Britijb 
troops  under  Sir  John  Moore ;  and  in  executing  that 
.  fervice  flie  grounded  in  the  harbour,  where  (he  wad 
abandoned  by  the  perfons  on  board,  from  an  appre- 
henf'on  of  falling  into  the  hands  of  the  French,  who 
were  at  that  time  inverting  the  place# 


/;;  fupport  of  the  Claim^  the  King^s  Advocate  and 
Jenner. — This  is  a  proceeding  on  the  part  of  Lieuu 
Fifher  to  obtain  fomc  compenfation  for  his  trouble 
and  rifk  in  bringing  off  this  veflel.  It  appears  ihaf 
about  five  o'clock  in  the  afternoon  of  the  1 7th  Jan^ 
1809,  he  was  fent  into  the  harbour  of  Corunna  in  the 
€utter  belonging  to  His  Majefty's  (hip  Refolutm^  for 
the  purpofe  of  taking  out  troops  from  a  tranfport 
which  was  on  fliore ;  but  he  found  that  the  fervice 
had  been  performed  by  fome  other  boats,  and  that 
the  (hip  h:id  been  fet  on  fire.  He  then  obferved  tlie 
Belle  lying  in  the  harbour,  and  upon  going  to  her, 
difcovered  that  (he  had  been  deferted.  Lieutenant 
Fijher  immediately,  with  his  boats  crcwj  took  po(ref- 
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Tion,  notwithftanding  the  (hot  from  the  enemy's  ^U         '^»)« 
teries  fell  near  the  fliip,  and  the  witid  hating  fhifted  ^ 


fufEcicntly  fair  to  enable    him,   though    with  fome     M^r.kiih, 

difficulty,  to  weather  the  rocks,  he  caufed  the  cable 

to  be  cut,  and  made  fail  into  the  bay  where  hfi  an* 

chored  near  his  own  (hip.     The  Mafter  in  his  proteft 

admits  that  the  veffel  would  have  been  loft,  but  for 

the  exertions  of  Lieutenant  Fijher^^  who  is,  therefore 

&irly  entitled  to  fome  recompence  for  the  fervice  he 

ius  rendered^ 

On  thi  Uherjide  Arnold. — This  is  altogether  an  un^ 

|)recedented  demand ;  it  is  for  the  falvage  of  a  tranf*' 

port  in  His  Majefty's  fervice,  which  was  fent  to  Cofunra 

with  other  veffels  of  the  fame  defcription  under  the 

|>rote^on  of  feveral  men  of  war,  of  which  tfie  Refo^ 

lutkn  was  one.     It  was  a  joint  fervice  in  which  the 

men  of  war  and  traiifports  were  affociated,   and  it 

happened  that  in  the  courfe  of  that  fervice  this  veffel 

got  into,  danger  and  was  refcued  by  Lieutenant  Fijher* 

But  this  was  no  more  than  his  duty  with  refpeft  to 

&is  or  any  other  of  the  fllips  employed  in  that  fervice  • 

whether  the  danger  arofe  from  the  enemy  or  froia* 

any  other  caufe»  The  tranfports  were  to  take  dn  board 

the  troops,  and  the  (hips  of  war  and  bf  courfe  the 

officers  belonging  to  them  were  fent  for  the  exprefs 

purpofe  of  protefting  thefe  treffels,  and  it  was  their 

ttuty  to  give  every  afliflMice  in  their  power^ 

In  reply  the  King^s  Advocate. — Although  tlil$  veffel  > 
was  a  tranfport  in  His  Majefty'^  fervice  and  employed 
fxx'  z  particular  purpofe,  ihe  was  flill  und&  the  care  of 
Ac  mafter  who  was  appointed  by  the  owner.  This 
was  an  aQ  of  dereliSion  on  the^  part  of  the  mafter 
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-B  '  L  LIL- 


and  cfcw,  and  as  the  property  'vok  jEiLuuLKjd  §ofr  the 
owner  bv  tfaecsoeniam  of  this  oflkcCyiieiBcaiided  to 
i^toi  .nti«,     fotne  Tcmimcnaian.    It  is  true  theig  vas an  aiforiarioa 
for  ^bt  puxpofe  of  afiordiiig  pnnrrHnn  tpfhrfr  Teflels, 

and  fo  it  is  in  ^die  r?^  of  canvuyiDg  itapK  vindi  arc 
]ieverd£k&  ramrlr^  w  a  &kag£  inr  -dtt  n-capture 
cf  vefiids  :&i}ing  under  their  pratsaian. 


Sir  ffWamm  ^mtt^ — ^Thif  if  a  zsSt  nF  THtbcr  a  novel 
nature ;  and  in  order  lo  e&imLif  Ac  mcriis  of  the 
daia  of  :&kkra!^'siiidis£9:i:g>itsiiece£^iadiefirft 
plac^  to  cannder  under  -whas,  drcsm&nces  the  dc- 


took  placae.  It  is  £azed  thim  cqian  hsr  arrival 
at  Cfrxaoic.  the  fti^p  ^ras  wsrptL  in  doit  to  the  town, 
and  troop?  vox  embarked  on  board,  under  the  orders 
of  lieaisziam  Debadmnu  he  Agent  for  Ti^snfports ; 
that  ije>^t  diiT.  tlie  nind  hzring  chani^ed  v>  the  fouth- 
vard,  urid  bljirin;:  ttiA  £tcli  lislciice,  there  was 


rtrdfon  tc>  bt:lieve  litai  the  traiifoon,  «hich  was  on 
fiiore  in  the  harbo:ir.  cc^uid  not  be  remcred,  and  the 
tioyps  »e^e  cx^rered  on  brord  anodier  veflel.  It 
appcarK,  thcJciDre,  tha  5ic  was  broiight  into  this 
diSiuixnr  in  ihe  fTicranmn  of  a  icrvice,  in  which  the 
U/tr^  c^  'ft^ir  :id  irmfpons  werr  a^bdated  ;  and  it 
ir;taft  arx  sli  ibe  isnfeiTourabje  fia:^  (^  the  wind  made 
k  tffOf«3habie  thai  Ihe  could  be  got  oS  undifturbed 
bf  tiae  enemy,  whoie  batteries  alreaiy  cnnimanded  the 
hs^jb^joff  that  the  r-if>T?rmanr  thought  hhnfelf  juftified 
m  wsthdrzwin^  hb  crew.  Such  an  iribandonment  is 
00  brejfccfa  of  dutj ;  it  was  inddcotal  to  die  fervice 
Hk  ^luii  the  reiel  was  engaged.  The  wind  after- 
wardi  duog':d^  and  Lieutenant  Fljbcr^  who  had  gone 
iono  tiic  biubfnar  upon  another  errand,  found  means 
tp^ztncatetisisTeflei:  nodoubt  he  b  entitled  to  great 

credit 
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credit  for  the  manner  in  which  he  exerted  himfe'f J  •  J^*,  . 
but,  if  he  faw  that  it  was  in  his  power  tQ^  bring  the 
ftip  out,  it  was  a  part  of  his  duty,  and  what  he  was 
bound  to  da.  The  praife  of  having,  difcharged  that 
duty,  in  defiance  of  whatever  hazar  ls  may  have  at- 
tended the  enterprize,  will  not  be  denied  him ;  but 
h  is  itnpoffible  to  mete  o^t  particular  rewards  for  every 
danger  and  difficulty  that  is  encountered  by  officers  in 
the  courfe  of  an  arduous  fervice.     The  withdrawing 

the  velTel  from  the  grafp  of  the  enemy,  at  fuch  a 
moment,  was  undoubtedly  meritorious:  but  as  to  any 
claim,  in  the  nature  of  falvage,  it  might  as  well  be  con- 
tended for  wherever  one  of  His  Majefty's  (hips  receives 
affiftance  from  another  in  battle.  The  admiffion  of  fuch 
a  principle  would  have  Jthe  effeft  of  converting  every 
engagement  into  a  ftruggle  for  falvage,  and  muftbe  at- 
tended with  incalculable  mifchief  to  the  public  fervice* 
I  (hall,  therefore,  rejeft  the  petition  for  falvage,  and 
content  myfelf  with  allowing  the  expences  of  bringing 
the  matter  before  the  Court. 
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)r©r'i  •«-      'T'he  qucftion  in  this  cafe  was,  whether  thecaplors 
'u«ifl/^*  '  were  entitled  to  their  expences,  which  in  the  conw 

r!jTy  ihe**^  H^on  courfe  of  thefe  Portuguc/e  cafes  had  ufually  been. 
^  f  *"  ^"fjcir  ^i^lowcd.  The  fhip  arid  cargo  had  been  proriounce4 
mifcondua.       to  be  Portugiiefe  property,  referving  the  queftign  of 

captbr*s  expences }  and  it  was  new  objefted  that  the 
captors  were  riot  entitled  to  that  indulgence,  is  they, 
had  mifconduiled  themfelves,  by  carrying  the  veflel 
to  an  improper  port,  in  confequence  of  which  (he 
fuftained  damage,  anji  it  became  neceflary  to  unliver 
the  cargo. 

Judgment. 
Sir  William  5ro/A— This  is  the  cafe  of  a  Pariuguifi 
'  fliip  of  very  large  djmenfions,  which  was  proceeding  . 
at  the  time  of  capture,  with  a  cargo  from  one  of  the 
Portuguefe  fettlements  to  Lijbon,  The  detention  of 
the  fhip  was  at  the  time  perfcftly  juftifiable,  as  it 
was  for  the  purpofe  of  preventing  her  from  falling 
iiito  the  hands  of  the  French^  who  were  then  in 
poffeffion  of  Lijbon.  The  Coprt  has  always  held  in 
thefe  cafes  that  the  captors  are  entitled  to  full  indem- 
nification  for  any  expences  which  may  have  arifen  : 
and  it  is  with  pain  that  it  ever  feel&  itfelf  compelled  to 
deviate  from  the  rule.  But  it  would  be  carryioig  this 
indulgence  of  the  Court  much  too  far,  to  fay  that 
upon  reftitution  of  the  property,  the  Porlugue/e  owners 
ihould  be  anfwerable  for  expenses  wantonly  incurred 
againll  all  reafon  and  judgment.     It  appears  that  the 

(hip 
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(hip  was  firft  brought  into  the  Channel,  under  pre-         Thr 
tence  of  carrying  her  to  a  port  in  England y  but  that  *' 


the  pxizp  mafter  afterwards  (haped    his   courfe  for     Az-^f^nd, 
Guemfe^y  contrary  to  the  reprefentations  of  the  mafter 
of  the  fhip,  who  conceived  that  it  was  not  a  proper 
place  for  the  reception  of  fo*!arge  a  veffel.     It  is  no 
juftification  to  fay,  that  this  was  the  port  to  which 
the  privateer  belonged,  and  that  therefore  it  was  the 
proper  port  to  carry  her  prize  to.     That  is  not  necef- 
farily  io ;  the  firft  point  to  be  looked  to  is  the  fecurit^ 
of  the  velTel  feized,  and  every  one  muft  fee  that  the 
road  of  Guernfey  was  not  a  fit  place  for  ^that  purpofe. 
The  Portuguefe  mafter  took  the  alarm,  and  called  his 
crew  together  to  proteft,  but  ftill  the  captor  perfifts 
in  his  intention  of  carrying  this*  veiTel  into  an  open 
port  in  the  winter  feafon  of  the  year.     To  fay  that 
every  attention  was  paid  to  her  fecurity  afterwards,  is 
not  fufEcient  J  if  Ihe  was  put  into  a  ft  ate  of  infecurity, 
that  aft  cannot  be  purged  away  by  any  fubfequent  care 
during  her  continuance  in  fo  hazardous  a  fituat ion- 
It  was  evident  fhe  could  not  remain  there  till  the  cafe 
ifiras  determined;  and  if  any  expence  has  arifen  in 
coniiequence,  it  muft  fall  upon  the  captors.     It  has 
been  faid  that  they  offered  to  convey  her  to  a  port  in 
England  afterwards,  and  that  the  offer  was  refiifed  by 
ii^ Portuguefe  Mafter;  but  how  was  his  confent  itx 
any  degree  neceffary,  when  they  had  the  (hip  ii>  their 
hands,  and  under  their  controul  ?    As  far  as  I  caa 
colle£k  the  faft,  it  was  thus  :  finding  the  fhip  was  not 
in  good  condition,and  that  the  capture  was  not  likely  to 
end  in  a  condemnation,  the  captors  were  defirous  of 
getting  rid  of  the  matter,  and  made  an  offer  to  the 
jnafter  to  proceed  to  Portfmouth^  on  his  own  refpon- 
^fibiiity.    Now  if  ihat  was  the  propofal,  if  be  was  to 
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The         take  the  riik  upon  himfelf,  it  was  an  offer  which  he 

^       ]^  was  not  only  not  bound  to  accept,  but  an  offer  which 

March  zid,  it  was  his  duty  to  reje^L  I  am,  therefore,  of  opinion, 
'  that  the  captors  arc  not  exonerated ;  and  in  granting 
them  their  expences  generally,  I  (hall  difallow  the 
cxpence  of  the  unlivery  of  the  cargo,  which  became 
neceflary  entirely  from  their  own  mifconduft,  in  carry- 
ing this  veflel  to  a  place  where  ffie  could  hardly  fail 
to  receive  fome  damage,  and  that  too  in  oppofition  to 
the  reprefentations  of  the  maflen 
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HOLSTEIN,  Jobs. 

fhJ*fwwnaT^^  'T'HESE  Damjh  fhips  had  been  captured  on  a  voyage 
fucti  cd:ng  to  from  TonniTi?€n  to  Lifbon    with    cargoes   docu- 

thc  rights  uf  ihe  n  /.  ^  11?  1 

enemy  Aip        mentcd  as   Poriuguefe  property,   and   ultimately  re« 
Though^ot de.  ftorcd   as  fuch. — Ihe   (hips  had  been    reftored   by 
JifbrtakTng''     confcnt  in  the  firft  inftance,  referving  the  adjudication 
•uiofbuAiiitie..  q£  jj^^  cargoes  and  the  queftion  of  freight  and  ex- 
pences :  it  was  now  iubmitted   to  the  Court  that  in 
cbnfequence  of  the  fubfequent  intervention  of  Damjb 
hoftilities  thefe  freights  (hould  be  condemned  to  the 
Crown. 

On  ihe  part  of  the  Crown  the  King^s  Advocate  and 
10  Stft.  i8«7.  Swabey  cited  the  claufe  jn  the  Order  in  Council  which 
directs  **  I  hat  all  freight  money  due  or  payable  to 
or  on  behalf  of  anv  perfon  or  perfons,  being  fubjedls 
of  Dermark  (hall  be  forthwith  paid  into  the  Regiftry 
of  the  High  Court  of  Admiralty  (except  where  bail 
ii  herein  before  direded  to  be  taken  for  the  iame), 
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Aeit  to  remain  till  His  Majefty^s  pleafure  (hould  be        t>  e 
farther  known,    or  until  other  provifions  (hall   be        \^![' 
Bade  by  law/*  and  contended  that  although  the  de-     """'""'' 

cree  for  freight  had  not  been  made  in  the  prefent  in-     ^/rz/tstii, 
ftance,  it  was  clearly  due  to  the  Danijh  owners  of       *  ^ 
diefe  veflels,  and  as  fuch  it  muft  now  pals  to  the 
Crown. 

Amoldj  jidamsj  Jenner  contra. — The  claufe  in  the 
Order  in  Council  is  limited  to  freight  due  or  payable, 
which  pre-fuppofes  either  an  adual  decree  of  the  Court 
or  a  confent  given  on  the  part  of  the  owner  of  the 
cargo,  which  is  equivalent  to  a  decree  of  the  Court, 
for  although  it  vefts  the  right  in  a  different  way,  the 
principle  is  the  fame.  But  where  a  right  has  not 
vefted  in  the  ihip  it  cannot  go  to  the  Crown  with  the 
ihip  which  was  the  fubjedl  of  condemnation.  This  ap- 
proaches to  the  cafe  of  capture  where  freight  is  not 
payable  as  of  courfe  to  the  captors  having  condemna- 
tion of  the  Ihip ;  but  is  decreed  by  the  Court  upon 
its  being  (hewn  that  the  cargo  has  been  brought 
to  the  port  of  deftination.  The  qucftion  is  reduced 
to  this,  whether  the  Crown  fucceeds  to  all  rights  which 
would  have  enured  to  the  Danijli  Mailer  if  he ,  had 
continued  neutral,  or  to  thofe  only  which  were  vefted 
in  him  at  the  time  hoftilities  took  place.  When  it  is  faid 
that  the  Crown  fucceeds  to  all  the  rights  of  the  Danijb 
Mailer  it  muft  be  limited  to  vefted  rights ;  there  might 
be  rights  againft  the  (hip  on  behalf  of  third  perfons ;  a 
right  of  action  for  inftance  on  a  bottomry  bond,  and 
it  would  be  impo(fible  to  contend  that  the  Crown  has 
all  the  rights  of  the  Danijh  Mafter,  and  yet  has  no 
part  of  that  (mm  which  he  would  be  obliged  to  fuf- 
tain. 

King*! 
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Th#  The  Kings  Advocate    and  Swabejj    in  reply. ^-^ 

p.oif  E«,      jij^  y^^  did  Tcft  in  the  Damjb  MaOer  till  they  were 
u«LfTsxfc.     dhrefted  by  the  Crown ;  this  is  not  a  proceeding  to 
jtrii  asrb,     exaft  a  debt  due  to  a  (hip  of  an  extrinfic  nature,  aa 
*^**        for  inftance,  a  former  freight  or  any  other  right  ac* 
cming  to  the  Dsnijb  mafter  extrinfically,  quo  ad  the 
fubjed  of  the  preient  capture.     But  the  que(Hon  is, 
how  much  of  the  property,  now  under  the  cudody 
of  the  Court,  is  to  be  confidered  as  Damjh  and  how 
much  as    Portuguefe.      The  cargoes  were    in    the 
cuftody  of  the  Court,  and  there  comes  an  order  diredl. 
ing  that  all  Danifi  property  ihall  be  detained.     The 
words  are,  ^*  That  no  property  appearing  to  belong 
to  any  fubjed  of  Denmark^  refpeding  which  proceedt^ 
ings  are  now  depending  or  (hall  hereafter  depend  iQ 
any  of  His  Majefty's  Courts  of  Prize  (hall  be  decreed 
to  be  reftored/*     Now  this  is  a  property  under  pro» 
ceeding.     It  is  a  demand  on  the  cargo  to  pay  thq 
freight ;  it  is  a  right  or  fpedes  of  property  with  res. 
fpe&  to  which  the  (hip  has  a  lien  where  there  is  no 
obftru£iion  to  fuch  demand  from  cc^lateral  circum- 
fiances.     The   Court  would,  in  this  inftance,  havo 
decreed  it  to  the  Dane^  and  it  is  therefore  property 
which  the  Crown  may  attach  as  well  as  any  other< 
In  this  view  this  is  not  a  queftion,  whether  the  Court 
would  proceed  to  exa&  an  extrinfic  debt  due  to  the 
ftip  ;  it  is  a  mere  queftion  as  to  the  apportionment  of 
the  property  waiting  the  judgment  of  the  Court,     la 
the  fubfequent  claufe  of  the  Order,  the  words,  "  AU 
freight  money  due  or  payable/*  are  to  be  taken  without 
limitation  to  property  a<5l:ually  vefted  by  a  decree  of  the 
Court.    But  in  this  very  claufe  there  is  an  exception  rc^ 
ferring  to  a  former  part  of  the  Order,  where  it  is  dire^ 
cd  that  under  certam  circumilancts  ^^  goods  laden  in  ^ 
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eehHfined  to  the  ports  of  this  country  fhall  be  de-  The 

Kfcred  up  to  the  lad^$ or  coiifigne^, upon  bail  being  ^Vnd^ 

pvcn  for  the  payment  of  the  freight  into  Court,"  fo  "^'''^'^"^ 

llat  the  Order  looks  generally  to  the  payment  of  ^fnJisih^ 

Irtight  \Xjf\dtr  contfaft^   and  not  merely  under  the  ^ 
(iecree  of  the  Court.     There  could  be  no  reafon  for 
fuch  a  diftincHon,  becaufe  the  difficulty  of  afcertain- 

log  whether  the  freight  is  due  at  all  is  not  greater 

than  the  difficulty  of  ascertaining  the  amount  where 

the  decj'ee  thai  -tt  was  due  had  pafled  ;  in  either  cafe 

ti»e  cianuancs  of  the  cai^go  would  equally  have  the 

benttit .  of  whatever  dit^y  might  have  to  offer  in  the 

«ay  d£  <>bj£:&xunt    The  Court  has  not  been  in  the 

hiat  of  reihiding  its  decrees  to  frdght  already  pro* 

Bounded  to  be  due,  it  has  occured  in  many  recen^ 

captures  bf  Dimijb  veiTeb  under  the  embargo,  thai 

vheire  tbe  cargo  has  :becn  condemned  to  the  captoT) 

as  eneiny's  property,  freight  has  been  given  to  the 

Crafwn:  againft  the  captor*  It  is  alfo  to  be  confidered^ 

dttt  this  was  a  preliminary  order  for  the  prefervation 

ti  property  then  only  embargoed,   till  His  Majefly*s 

piea6ire  ibould  be  further  known ;  if  the  embargo 

liad  gbne  off,  the  Dane  would  have  been  entitled  to 

lecdrnthe  fright.    Indeed  the  Portuguefe  claimant 

viU  he  bopnd  to  pay  him  now  unleis  he  is  exone* 

lated  by  the  ieq^eftration  of  the  Englijh  Government. 

Tbc  Oonrt  ol  AdteiTalty  cannot  extinguiih  the  debt 

bf  any  other  mean^  than  by  affigning  it  to  the  Crown 

1^  {>raperty  feized. 

r 

JnlftOMEKt. 

Kr  WiU^am  Srp//.T-In  objedHon  to  this  demand  for 
^ght,  on  the  pai't  of  the  Crown,  it  is  faid  that  it 
fri|l  oper«te  vhh'  a  confiderabie  degree  of  hardffiip 
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Tiie  Upon  the  owners  of  the  cargoes  in  thefe  cafes,  if  the 

^an7^  demand  is  acceded  to ;  on  the  other  fide  it  has 
HoLiTiiK.  been  preffed,  with  equal  eameftnefs,  upon  the  confi- 
^/r//25ih,     deration  of  the  Court,  that,  uiilefs  the  ftrift  rule  is 

*^*'  applied,  there  m\l  not  be  fum  8  fufficient  in  the  hands 
of  the  Crown  to  remunerate  t^e  captors.  Thefe  are 
conii derations  to  which  1  (hall  pay  very  little  attention, 
as  they  can  have  no  influence  in  the  decifion  of  the 
queftion  :  the  Court  muft  proceed  u}X)n  general  rules, 
and  it  will  fonietimes  happen  that  general  rules  prefii 
hard  in  individual  cafes;  on  the  other  hand  I  am  not  to 
look  to  a  pofllble  deficiency  of  the  fimd  for  anfwering 
other  purpofes.     It  is  my  bufinefs  to  apply  the  law  to 

,  the  cafe  itfelf,  and  I  have  only  to  confider  upon  what 

principle  of  adjudicjition  this  queftion  is  to  be  deter* 
mined.  Thefe  Danijh  fhips,  which  had  not  been 
brought  in  upon  their  own  account,  were  reflordd  by 
confent,  referving  the  queftion  of  freight  and  ex- 
pences  ;  and  the  cargoes  which  ftood  over  for  adjudi- 
cation, have  fince  been  given  up  to  the  Portuguefe 
claimants,  in  confequence  of  the  favourable  change 
which  has  taken  place  in  the  fituation  of  that  country* 
It  is  clear  that  thefe  cargoes  were  not  originally  det 
fined  to  this  country,  and,  by  the  general  law-mer- 
chant freight  would  not  be  due,  becaule  the  contra& 
of  affreightment  has  not  been  completed.  But  in  this 
Court  it  is  held,  that  where  neutral  and  innocent 
mafters  of  veifels  are  brought  into  the  ports  of  this 
country,  on  account  of  their  c'<«rgoes,  and  obliged  to 
*unliver  them,  they  (hall  have  their  freight,  upon  the 
principle  that  the  non-execution  of  the  contract,  arifl 
ing  from  the  incapacity  of  the  cargo  to  proceed,  ought 
not  to  operate  to  the  difadvantage  of  the  fhip. .  This 
rule  was  introduced  for  the  benefit  of  the  (hip  owners, 
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uul  to  prevent  the  rights  of  war  from  prefli.ng  with         t!i5 
too  much  feverity  upon  neutral  navigation.    Now  it     ^  and 
happens  that,  in   confequence   of  Danijh  hoftilities, 
tliefe  freights  have  become  enemy's  property;  and  the     -4>r:'z«b, 
queftion  is, whether  the  right  pafles  over  to  the  Crown.  .     .'  °'' 
By  the  Order  in  Council,  which  direfts  that  freight 
dae,  or  payable  to  Danilh  fubjeds.  ihall  be  paid  to  the 
Crown,  it  is  decided  that  it  does ;  but  a  dillindion  has 
been  taken  in  this  cafe,  on  the  ground  that  there  having 
been  no  declaratory  fentence,  there  is  no  veiled  inte- 
left.     Ic  is  contended  that  the  freight  is  a  chofe  in 
a&ion,  and  can  only  be  recovered  by  a  fuit  at  law  : 
and  that  here  the  Dumjh  owner,  hiving  become  an 
enemy,  he  cannot  pray   a  fentence,  and  the  right  re- 
mains extrinfic.     Now  it  \^  certainly  true  that  the  cap« 
tor,  which  is  the  Crown  in  this  cafe,  does  not  acquire 
extriniic  right,  more  than  it  would  become  fubjefl:  to 
to  any  extriniic  burthens,  which  might  attach  to  the 
flup;  and  therefore,  if  this  is  an  extriniic  right,  it 
will  difpofe  of  the  queftion.     The  fir  ft  queftion  then 
is,  whether  it  is  to  be  fo  confidered  or  not ;  now,  un- 
doubtedly,  when  a  ihip  is  brought  in,  and  arrives  at 
what  is  legally  coniidered  as  her  port  of  delivery,  the 
right  to  fi-eight  is  not  extriniic.     The  mafter  is  not 
bound  to  eftabliih  his  right  by  a  proceeding  at  law  ;  he 
has  pofleifion  of  the  cargo^  and  has  a  right  to  retain 
Aat  pofleifion  till  his  demand  is  fatiofied ;  and  this 
forms  a  material  diftindUon  from  thofe  other  rights,  in 
which  the  intervention  of  a  Court  of  JuiHce  is  required. 
It  is  juft  the  fame  with  refpeft  to  the  obligations  of  th« 
i^cflW ;  if  one  of  thefe  ihips  had  been  in  a.  private  dock, 
for  the  purpofe  of  being  repaired,  the  Crown  could 
only  have  made  the  feizure,  f  ubjed  to  the  detainer  for 
r^urs.    But  it  is  faid,  that  here  there  could  be  no  cor- 
poral 
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^Tw        poral  apprehenfion,  bccaufc  thefe  cargoes  had 

iiid         feparated  from  the  (hips ;  but  m  what  manaer  had 
HoLtTHK.     ^^  y^^^  feparated  ?  why,  by  fubftituting  bail  for  the 
ji^ni  25th,     bodily  poffeffion  of  the  cargo*     This  is  done  merely 
for  the  convenience  of  the  parties,  and  is  by  no  meant 
intended  to  place  the  owner  of  the  (hip,  who  has  9 
lien  upon  the  cargo,  in  a  worfe  fituation ;  the  Court 
merely  fubftitutes  one  fecurky  for  another,  it  changesi-, 
the  nature  of  his  fecurity,  but  does  not  leflfen  it.    Sup« 
pofe  the  Crown  had  feized  the  (hip,  with  the  cargo  oil 
board,  there  can  be  no  doubt  that  it  would  have  been 
entitled  to  the  freight,  for  the  Vanijh  mafter  was  entU 
tied,  and  might  have  retained  the  cargo  dll  he  wa9 
paid  ;  and  unlefs  it  can  be  faid  that  this  prance  of 
taking  bail  alters  the  nature  of  his  right,  fo  as  to  de^ 
I  prive  him  of  his  l^al  remedy,  he  muft  be  confidered^ 

in  point  of  law,  though  not  in  point  of  fad,  as  ftiU  ia 
poffefSon  of  the  cargo.  Taking  it,  therefore,  that  the 
Danijh  mafter,  when  here,  was  entitled  to  the  freight^ 
the  Crown,  which  is  fubflituted  for  him,  has  the  fam« 
right ;  arid  I  do  not  fee  that  the  mere  abfence  of  a  de» 
claratory  featence  impofes  any  additional  hardfliip  upon 
the  owner  of  the  cargo.  It  has  been  faid,  that  he 
might  have  fliewn  caufe  againil  the  Danijb  mafter,  fb 
he  may  now ;  and  with  more  advantage  againft  the 
Crown  than  againft  the  Danifh  mafter,  who  was  lA 
poffeffion  of  more  fafts  to  meet  any  objeQioas  which 
wight  have  been  made  to  the  payment  of  the  fireighc. 
And  although  I  wilh  to  prefs  with  as  light  a  haod  pof- 
fjble  on  the  owners  of  thefe  Poriugu^fi  cargoes,  yet, 
confidcring  that  there  was  no  nceeffity  for  a  decjaraitorj 
fentence,  and  that  tliis  was  a  veft^d  intereft,  of  which . 
tfie  Damjh  mafter  was  in  poflieftion,  and  of  which  he 
was  not  deprived  by  the  mq-c  fubftit^tipn  of  tjie  .b^,  i 
ana  of  opinion  that  the  Crown  is  entitled  to  the  freight* 
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LORD  NELSON.  *««»• 

(Inftance  Couft.) . 

This  EngUJh  fliip  had  been  captured  by  a  French  ciptuM  by  a* 
Privateer  and  was  afterwards  deferte4  by  the  Enemy.^  h^^Jst\\^^ 
under  an  impreflion  that  it  was  impoffible  to  carry  her  |^i!!^s^jjj^ 
mto  Port.     The  fliip  was  found  without  any  perfon  on  "^  ^"^J*^ 
board,  and  brought  in  by  the  Cherokee  Sloop  of  War  } 
and  thequeftion  therefore  was,  whether  this  (hould  be 
confidered  merely  as  a  cafe  of  falvage  on  recapture  or 
IS  a  derelift  ? 

On  the  part  of  the  Salvors  Swabey  contended — That 
(his  was  not  a  recapture  within  the  meaning  of  thePrize 
Aft,  as  the  (hip  had  not  been  abandoned  from  the  ter* 
ror  of  His  Majefty's  arms.  That  the  mailer  and  crew 
were  taken  out  and  the  veffel  defer  ted  by  the  enemy 
mtL  account  of  her  difabled  condition^  as  appeared  by  an 
affida^t  made  by  the  Commander  of  the  French  Priva- 
teer, who  had  been  fubfequently  captured;     That  it 
was  a  cafe  of  great  merit  on-  the  part  of  the  Salvors^  and 
that  the  Court  would  give  falvage  as    of  a  veiTel 
iefisrted  atfeaand  in  danger  of  bemg  loH. 

Sir  William  Scott.-^This  is  a  queftion  of  falvage  for 

the  recovery  of  this  veffel,  which  was  a  tranfport  in 

His  Maje^*s  fervice,  and  valued  at  about  ^.  4600* 

The  circuraft^ces  of  the  recovery  are  thefe  ;  the  (hip 

bad  been  purfued  for  fome  time  by  sl French  lugger,  and 

the  mailer  finding  it  impoffible  to  efcape,  with  the  inten« 

don  that  the  euemy  might  nor  make  pike  of  her,  cut 

away 
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The         away  his  mafts,  which  were  in  the  ufi  of  falling  when 
.....^.....^   the  lugger  came  up.     On  this  account  the  enemy 
jfprir  T8th,     avoided  boarding,  but  ordered  the  matter  to  ftiike  his 
colours,  and  lower  his  boat  into  the  water ;  they  then 
•  took  out  the  mafter  and  crew,  and  leaving  this  veffel  to 

ber  fate,proceeded  in  chafe  of  another  which  was  infight. 
Here  then  was  a  total  abandonment  of  their  inchoate 
rightsascaptors,not  under  the  terror  ofany-ffr/Vj^  force, 
but  folely  as  it  appears  in  confequence  of  this  ad  of  the 
matter.  Suppofe,  therefore,  that  after  this  voluntary 
abandonment,  the  (hip  had  been  met  with  by  fome 
French  crulzer,  and  that  by  means  of  jury-mafts  they 
bad  fua;eeded  in  carrying  her  into  a  French  port ;  can 
there  be  any  doubt  that  fhe  would  have  been  prize  to 
the  fecond  captor  ?  There  was  a  total  extinftion  of  the 
rights  of  the  firft  captor,  who  had  quitted  the  prize 
upon  finding  he  could  not  carry  her  into  port,  and  hav- 
ing at  the  fame  time  another  objeft  in  view  better  worth 
bis  attention.  There  was  no  application  of  force  or 
terror  ;  it  was  a  voluntary  quitting,  and  the  fhip  was> 
therefore,  found  in  the  fituation  of  a  derelidt,  aban- 
doned by  all  who  could  pretend  to  any  right  in  her« 
There  appears,  moreover,  to  have  been  great  merit  in 
the  exertions  of  the  perfons  by  whom  (he  was  reco* 
vered;  it  was  a  work  of  great  labour,  and  apparently  of 
much  (kill,  not  unaccompanied  with  danger,  and  as  I 
am  not  rettrided  by  the  Ad  of  Parliament  in  this  tafe» 
X  (hall  allow  one  moiety  as  the  proper  falvage., 
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The  KING  V.  WAYTH^  ^^09^ 

'THIS  was  a  proceeding  on  the  part*  of  the  Admiralty  J^'IJ',^*^^*  ^^ 
againft  Francis  Wayth  matter  of  the  merchant  fliip  "»<*"  convoys 
Cjntbia  for  difobedience  of  fignals'  and  the  lawful  or«  der  tt^  it^tuit. 
deiB  of  the  commander  of  the  convoy,  in  breach  of  the 
I     ad  of  Parliament  which  provides  that  *^  if  the  Captain  45  0.3- «.?«. 
of  any  merchai.t  fhip  under  convoy  (hall  wilfully  difo-  '  *♦• 
bejr  fignals  or  inftruftions  or  any  other  lawful  com* 
mands  of  the  commander  of  the  convoy  without  notice 
given  and  leave  obtained  for  that  purpofe,  he  (liall  be 
liable  to  be  articled  againfl  in  the  High  Court  of  Ad- 
miralty at  the  fuit  of  the  King  in  his  Oilice  of  A  Jmi* 
ralty  for  difobedience  to  the  officer  of  the  convoy,  and 
upon  convidicn  thereof  (hall  be  fined  at  the  difcretion 
of  the  faid  Court  in  any  fum  not  exceeding  five  hundred 
pounds,  and  (hall  fuffer  fuch  imprifonment  not  exceed- 
ing one  year  as  the  Court  (hall  adjudge/' 

'  Judgment. 

Sir  William  Scott. — There  is  no  branch  of  the  fervicc 
more  unpleafant  to  naval  officers  than  that  of  convo)  ing 
a  fleet  of  merchant  veffels  ;  it  is  a  duty  which  is  painful 
in  its  own  nature,  and  extremely  difficult  in  its  execu- 
tion, even  where  there  is  no  mifconduft  on  the  par? 
of  thofe  who  are  to  aft  under  their  orders.    It  muft 
frequently  ]iappen,  that  among  the  different  veffels 
confided   to  their  care,  fome  are  navigated  by  un- 
ikiiful  mafterg,  or  they  fail  badly  from  fome  fault 
in  their  own    ilruflure^    and  are  not   capable   of 
J»}ing  prompt  obedience  to    the   fignals   that  are 
.made  ;  and  therefore  officers  bringing  with  them  the 
hdi  difpofition  to  the  fervice,  ufually  find  that  they 
iiave  didiculties  enough  to  (Iruggle  with.     But  if  thcic 
difficulties  are  to  be  aggravated  by  the  difobedience  and 
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Toe  KiMc     contumacy  of  the  perfons  they  are  to  proteft,  it  mafcef 
wavtm.      it  a  duty  which  hardly  any  man  can  take  upon  him- 

-~^ fclf  without  a  certainty  of  failure,  and  cannot  termi- 

*  °^'  nate  btherwife  fban  in  a  way  fatal  to  the  interefts  of 
commerce.  This  has  been  fo  frequently  a  fubjeft  of 
complaint,  that  at  length  it  has  been  found  necefTary 
to  arm  the  court  with  very  extenfive  powers  for  the 
prevention  of  the  evil,  and  as  this  is  the  firft  profecu- 
cution  undef  the  (latute,  it  impofes  an  efpecial  obliga- 
'  tion  on  the  court  to  mark  it  in  fuch  a  manner  as  fliall 
give  eflred  to  the  intentions  of  the  legiflature.  It  is.a 
cafe  not  merely  of  difobedience,  but  of  a&ive  oppofi- 
tion  to  the  orders  which  were  given,  aggravated  by 
the  mod  grofs  and  infolent  language.  In  the  articles 
it  is  charged  "  that  the  Cynthia  failed  with  other  vcffels 
"  on  the  26th  Sept.  1805,  from  Newfoundland  for 
'"  P^r/iV^^2/,under  convoy  of  the //jr^/floop  of  war,and 
>*  ihtPiUbard [chodner-.  that  on  the  8th  oWffahrfoU 
*'  lowing  the  Hi7rpy  being  a-head,  leading  the  convoy 
*'  and  the  Pilchard  clofe  upon  her  weather  quarter,  at 
*'  th-i  Jiftance  of  about  one  hundred  fathoms  onIy,fo  as 
/•  to  refider  icdanj^erous  for  any  other  veflel  to  pafs  be- 
tween them,  it  then  blowing  frefli;  Lieut.  Crew;w\iO 
commanded  the  Pilchard,  feeing  the  Cynthia  coming 
up  aftenvn  order  to  pafs  between  ihcHarpy  and  thait 
*'  veflel,  hailed  the  f^id Francis  Wayih^  the  mafter  of  the 
**  Cynihidy  and  ordered  hiiu  to  go  to  leeward  oF  the 
«'  Ilarpyj  and  not  to  pafs  between  them  ;  that  the  faid 
Francis  Wayth  made  no  anfwer,  but  waved  his  hand 
as  a  dircftion  to  Lieut.Crvw;  to  get  the  Pilchard  outof 
<*  the  way  of  the  Cynthia  ;  that  Lieut.  Crew  finduig 
^*  that  no  attention  was  paid  to  his  order,  direfted  a 
*'  mufket  to  be  brought  on  deck  for  the  purpofe  of 
^"  cnfordng  obedience ;  on  feeing  whereof,  the  faid 
^*  FranciifJ^ayth  cried  out  I  have  mulkets  as  well  as  you, 
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^  and  immediately  fcnt  below  for  one  which  he  loaded^     the  ki  vo 
"  and  foon  after  he  had  pafled  between  the  convoying      \va Tth. 
**  fliips  hedifchargedit/*  It  is  further  ftated,ihat  "on  the  - 
^  afternoon  of  the  fame  day,  in  coiifequehce  of  a  fign^l 
**  made  by  Capt.  HcywooJ  of  the  Harpy ^  Lieut.  Crew 
"hailed  xht Cynthia^  and  defired  the  malter  to  fhorten 
**  fail,  and  clofe,  when  he  again  replied  in  a  very  infult^ 
"  ing  manner,  and  made  more  fail  than  before,  in  con- 
•'  tempt  of  the  orders  communicated  to  him.'*     Thefe 
are  the  fai!:ls  charged,  aiid  they  are  fully  eftablifhed 
by  the  evidence ;  in  anfwer  to  tHem  the  party  has  at- 
tempted to  defend  himfelf  by  pleading  facls  which  are 
not  fupported,  ancf  which  he  muft  know  could  afford 
DO  juftification  of  his  conduct.     He  has  given  in   an 
an  allegation,  in  which  he  dates,  that  he  could  not 
comply  with  Lieut.  Crew^s  orders  to  go  to  leeward  of 
the  Harpy^  without  danger  of  running  foul  of  that  W- 
fel;  but  there  muft  be  an  end  of  all  difcipline,  if 
mailers  of  veffels  under  convoy,  are  to  take  upofi 
thcmfelves  the  office  of  determining  whether  the  orders 
that  arc  given  them  are  to  be  obeyed  or  not,  when  the 
very  nature  of  the  fervice  is  fuch,  that  it  can  only  be 
performed  by  prompt  and  willing  obedience.     Here 
On  the  contrary  was  a  ftudied  oppofition  on  the  part  of 
themafter  of  this  veffel,  to  the  orders  of  the  officer  of 
the  convoy,  and  how  is  it  extenuated  ?  Why,  after  a 
hpfc  of  four  years,  at  this  late  period,  at  this  eleventh 
hour  of  the  day,  he  comes  forward,  and^exprefles 
himfelf  in  terms  of  humiliation.     But  during  all  this 
tinte  he  has  been  ftanding  out,  although  he  had  nothing 
to  do  but  to  throw  himfelf  on  the  mercy  of  the  Admi- 
lalty*    It  is  proved,  however,  that  upon  a  former 
occaRon,  he  condufted  himfelf  in  a  v^ry  exemplary 
manner ;  this  weighs  fomething,  and  as  the  profecuiion 
bas  been  pending  a  long  time,  and  it  is  the^firil  under 
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Th€  Kino  the  ftatute,  I  fhall  content  myfelf  with  condemning 
wayth.  him  in  the  full  cofts  of  fuit,  and  in  the  penal  turn 
-  of  50I.  to  be  paid  to  his  Majefty  in  his  office  of  Ad- 
miralty, 


1809. 


^fg*^"**'  KING  V.  FERGUSSON. 

A  pcrfon  appear-  Tn  this  cafc  the  Judge  decreed  a  monition  againft 
ufn^on'gnXg  Alexander  Ferguffon^  as  commander  of  the  private 
'''"kM  wITfciif"*  ^^P  ^^  ^^^^  L^y^  Gregory  Geeringj  who  appeared 
rcfponfibit.        for  Yiwci^Henry Hobbs j  and  William  Ranfom^  his  fureties^ 

on  granting  himletters  of  marque,citing  them  to  appear 
and  fee  proceedings  had  againfl  them,  and  to  Ihew 
caufe  why  the  bail  recognizance  (hould  not  be  decreed 
to  be  forfeited  for  a  breach  of  his  Majefty's  tnftruc* 
tions.  The  aft  of  parliament  requires  that  upon 
granting  letters  of  marque,  the  Captain  and  two  fure* 
ties  (hall  appear  and  give  fecurity ;  but  on  confidera- 
tions  of  convenience,  where  the  Captain  is  abfent,  the 
pradice  of  the  Court  permits  fome  other  perfon  to 
appear  for  hinu 

Swabey  on  the  part  of  Mr.  Geering  contended^-Thzt 
only  the  two  fureties  were  bound,  and  that  when 
Mn  Geeting,  appeared  on  behalf  of  the  Captain,  he  did 
itot  bind  himfelf  perfonally,  and  that  therefore  he 
ought  to  be  relieved. 

On  the  other  fide  it  was  urged  by  the  King^s  Advocate^ 
— That  the  bond  muft  be  interpreted  by  its  own  tenor, 
and  not  by  extrinfic  evidence.  That  Mr.  Geering  had 
perfonally  bound  himfelf  by  the  term^  of  the  bond,  and 
the  Court  could  not  exonerate  him,  and  lay  the  bur* 
thea  upon  the  other  two. 

JUDCiMENT, 


The  KiN« 
Ft&otjstey. 
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JUDOMENT. 

Sir  William  Scott. -^The  queftion  in  this  cafe  is, 
whether  the  iecurity  given,  is  to  bind  the  captain,  or 
the  party  who  appears  on  bis  behalf.     Now  it  is  clear 
that  Mr,  Geering  could  not  by  any  aft  of  his  bind  the      ^^^  ^"^^^ 
captain,  from  whom  he  had  no  authority ;  and  there         '  ^' 
is  no  intimation  in  the  bond  itfelf  that  he  intended  to  do 
fo.   In  the  aft  of  parliament  it  is  fpeciHed  that  the 
maftcr  and  two  fureties  fhall  give  fecurity ;  if  therefore, 
the  fubftitute  cannot  bind  him>  and  does  not  bind 
himfelf 9  there  is  a  want  of  one  of  the  three  fureties 
required,  and  the  provifions  bf  the  aft  are  not  com- 
plied with.     In  the  defcription,  it  is  true  Mr.  Geering 
appears  on  behalf  of  the  captain,  but  what  is  the  obli- 
gatory pirt  of  the  bond  ?  "  They  do  all  feverally  confent 
that  execurion  ihall  iflue  forth,"  againft  whom  ?  not 
agsunft  the  captain,  but  *'  againft  themfelves,  their 
heiit,  executors,  and  adminiftrators.'*    It  is  for  the 
pardes  to  confider  well  before-hand  how  far  they  arc 
viUiog  to  incur  that  rifk,  and  if  any  inconvenience 
arifes  from  the  praftice,  it  may  be  altered  ;  but  I  can« 
not  venture  to  fay,  that  the  undertaking  by  which  Mr. 
GM'/ii^fubmitted  to  bind  himfclf,  does  not  bind  him.--^ 
Rn9gm%anceforfeiUd. 
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*Vj«h,      THE  BALTIC  MERCHANT,  Smith,  Mafter, 

(Inftance  Court.) 

mjiTnS^  vf>y.  ^H'^  was  a  proceeJinpr  on  the  part  of  Chrifir^pher 
r![cd  u/uhl^'ar-  WhclJoK  to  Tecovcr  a  fum  of  money  due  to  him 

tn'xYxtWtJih^  ^^^  wages  earned  on  a  voyage  from  the  port  oi  London 
«w  Doeki.^  to  the  ff^ejl  Indies  and  back.  The  demand  was  ob» 
fcffUtctiyi).      jefted  to  on.  the  ground  that  he  had  quitted  the  Ihip 

before  ihe  voyage  was  compleated. 

In  fupport  of  the  demand  the  Khig^s  jicbvorate,'^ 

This  is  the  ordinary  cafe  of  a  mariner  quilting  a  fhip 

after  her  arrival  in  port,  without  a  regular  difcharge 

in  writing.     The  fliip  is  a  Vi\/i  India   fl^.ip,   and    had 

arrived  off  the  Orchard  Houfc^  witliin  half  a  mile  of 

the  Wc//  India  Docksy   and   there  ITh^ldon  went  on 

fhqre.      If    ary   penalty  be  incurred    it  is  only   a. 

forfeiture  of  one  month's  pay  to  Greenwich  Hofpiial^ 

by  the  2  Geo.  2.  c.  36,  f.  6.     It  was  fo  decided  in  this 

Court  in  the  cafe  oi  \hc  IUhbcrts  (^Nov.  1807.)  and 

alfo  in  the  Court  of  C.  B.  in  the  cafe  of  Frontine  v. 

Frcji  {^  Bo/,  'dnd  Pid.  302.)     The  mariner's  contrafl: 

is  irregular,  becaufe  it  has  not  been  figned  by  the 

matter,  and  as  no  tender  has  been  made  on  the  part 

pf  the  owners  they  are  liable  to  cofts. 

For  ihe  Owners  Daubsny, — This  is  clearly  a  cafe  of 
delcrtion  during  the  voyage,  whereby  a  forfeiture  of 
the  whole  wages  has  been  incurred,  as  well  by  the 
general  maritime  law,  as  by  the  ftatutes  2  Geo.  2.  c.  36. 
f.  3.  and  37  Geo.  3.  c,  73*    A  fliip  has  not  compleated 
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her  voyage  until  Ihe  is  moored  for  the  pmpofe  of        T.e 
difcharging  her  cargo.     It  is  not  material  how  frnall  .merchant. 


a  part  of  the  voyage  remains  to  be   performed  y  no  *- 

dillinction  in  that  refpefl:  can  be  taken.     It  was  fo        Tso^^  ' 
held  in  the  cafe  of  the  Pear  I j  Denton  (5  Adm.  Rep. 
224.),  which  was  a  cafe  of  peculiar  hardfhip  on  the 
mariners  who  quitted  the  fhip  5  but  the  Court  could 
not  relax  the  rule  of  law.     This  Ihip  13  engaged  in  the 
Weft  India  trade,  and  is  bound  by  the  ftatute  09Geo.2r 
c.  69.  f.  87. )  to  difcharge  her  cargo  in  the  Weji  Im/ia 
dxks.    This,  therefore,  mud  be  confidered  the  ter- 
mination of  the  voyage,  and  the  port  of  deftinatiou, 
for  the  voyage  continues  till  the  (liip  has  been  fafely 
moored  in  the  docks.     The  marincr*s  contrail,  which 
defcribes  the  voyage  to  be  "  back  again  to  the  JFcJt 
India  Docks  is  decifive  of  the  queftion  ;*'  with  refpect 
to  its  not  being  figned  by  the  mafter,  that  is  not  re- 
quired by  37  Geo.  ^\  c.  73,  which  rcguliites  the  IFeJt 
India  trade,  neither  is  it  cuftomary  for  him  to  'lo  fo 
The  aft  of  Geo.  2,  had  two  objefts  in  view.     By  the 
the  3d  feftion  a  forfeiture  of  the  whole  wages  is  in- 
curred in  cafe  of  defertion  before  the  completion  of 
the  voyage,  and  by  the  6th  feclioi^  the  mafter  is  au- 
thorized to  deduft  one   month's    pay  if.  a    niari.jer 
quiis  his  (hip  after  it  is  moored  but  before  the  cargo 
's  unladen  and  without  a  difcharge  in  writing.     The 
ofe  of  Frontine  and   Frojl  was  decided    on   other        ^ 
gnunds.     The  defendant  did  not  prove  a  defcriion 
without  leave  which  the  ^.  curt  faid  he  was  bound  to 
do.   The  cafe  of  the  Hibberts  was   totally  uitferent 
from  he  prefent  one.     The  crew  wes*e  hired  on  a 
tiroyagtfrom  Halifax  to  London ;  the   ihip  arrived  in 
the  rive,  and  was  fafely  moored  above  the  Wejt  India 

^4  DckSy 
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fi*         Decks,  when  the  mariners  left  it.     Four  or  five  day* 

MA&caA«T.    afterwardiy  the  ofEcer  of  the  cuftoms  imterfered,  and 

^^_  obliged  the  mafler  to  cany  hi«  ftiip  to  the  Wefi  India 

i$0^  *     Dockfj  becaufe  he  had  fome  ffefi  India  produce  on 

board.     Under  tbefe  C'rcumftancts  it  wa»  (aid  by  the 

Court  not  to  be  a  defertion  during  ihe  voyage,  but  aft 

the  mariner*  had  quitted  the  (hip  without  a  difj barge 

in  writing  it  was  held  that  they  had  incurred  the  for* 

feiture  in  that  cafe  provided,  of  one  month's  pay. 
But  in  this  cafe  there  was  an  a^ual  defcrtion  during 
the  voyage,  and  confequently  a  forfeiture  of  the  \AboIf 
wages  has  been  incurred. 


Judgment. 

Sir  ffiUiam  Src^/.-r-This  is  a  fuit  for  mariocr't 
wages,  inflituted  by  a  perfon  who  was  hired  on  board 
this  veflfel  in  the  capacity  of  carpenter.     In  a  fummary 
petition  v^hich  has  beengiyenin  on  his  part,  he  dates 
^^  that  the  fhip  being  in  the  port  of  Lcndon,  and  dcr 
figfied  on  a  voyage  from  thence  to  the  ifland  of  5/, 
Vtncentj  in  the  Wejl  Indies j  and  back  again  to  the  port 
of  London  J  where  her  voyage  was   to  end   and  be 
complete,  he  was  engaged  by  the  mafter  to  feiyc  on 
board  the  faid  (hip  as  carpenter  for  and  during  the 
iforefaid  voyage,  and  until  her  return  to  the  port  of 
London.*^     tie  then  dates  "  that  he  accordingly  fail4 
to  .;/.  Vince>:fs.  and  returned  with  the  vcffel  to  uc 
port  of  London  J  uhere  (he  was  Lfely  moored  on^he 
19th  Aug.  1808  ;  that  the  voyage  was  thereby  ully 
complete  and  ended,  and  that  on  the  fame  day  le  was 
difchargcd  from  the  fervice  of  the  faid   (hip '     He 
afTerts  therefore  thefe  two  fads,  that  the  (hip  v^  fafely 
moored,  and  that  he  was  difcharged  from  he^  fervice : 

and 
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ind  in  proof  of  thefe  aflertions,  two  of  the  mzAnttt        r^t 
have  been   examined,  one  of  whom,   Peter/on^  the    Miiic«Aifr« 
cook,  merely  ftates  *'  that  the  fhip  arrived  in  the  port  - 

Oi  LonJon^  and  was  fafely  moored,  whereby  the  voyage  Usi^  , 
was  compieated  ;'*  the  other  witncfs,  Henr/y  gqeg 
fomewhat  further,  his  account  is,  "  that  on  her  re- 
turn to  the  p  rt  of  London^  the  faid  fhip  was  fafely 
moored  along  fide  another  fhip,  and  her  fails  unbent» 
and  that  the  faid  Chnjiopher  Wheldon  left  her,  and 
\)Fent  afhore,  and  he  never  afterwards  faw  him  on 
board  the  faid  fhip."  There  the  cafe  is  left,  they  dd 
not  attempt  to  aver  that  Wheldon  had  received  any  di& 
charge,  but  it  turns  out  on  the  evidence  of  two  ver^ 
unexceptionable  witncfTes,  the  mate,  and  B(nviej  tht 
river  pilot,  that  this  mooring  of  the  vefTel,  as  it  i^ 
called,  was  nothing  more  than  lafhing  her  along  fide 

mother  (hip  off  the  Orchard-houfe  below  Blackwatt. 

Now  undoubtedly  that  is  not  a  mooring  in  the  propd: 

fenfe  of  the  word,  which  implies  tl\e  fixing  a  veffel  bjr 

chains  or  anchors  in  a  permanent  manner ;  it  wak 

merely  a  temjx^raTy  fufpenfion  of  the  voyage,  by  at-* 

tiching  her  to  an  obje£t  that  was  alfo  moveable,  and 

depending,  not  upon  the  will  of  thefe  parties  or  of 

anybody  with  whom  they  are  connedbd,  but  upon 

the  will  of  f  *thers,  the  perfons  in  command  of  that 

?effe!.     In  the  cafe  of  Froji  and  Ftdntine  which  hai 

been  allpded  to,  and  which  alone  has  occafioned  i, 

fufpenfion  of  my  judgment,  it  is  laid  down,  that  it  ik 

bot  neceiTary  for  a  mariner  to  prove  his  own  di& 

charge:  that  is  thrown  upon  the  other  party^  and 

therefore  the  defcfl  of  proof  upon  that  point,  would 

Dot  prejudice  the  prefent  claimant.     But  here  it  id  di« 

Jtdlf  proved  by  the  mate,  iiot  only  that  he  n^  tiot 

difchai;ged| 
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difcharged,  but  that  leave  to  go  on  fliore  was  pofi« 
tively  refufed  him.  The  mate  fays,  **  that  in  the 
afternoon  of  the  faid  19th  oiAug.  after  he  was  left  19 
command  of  the  faid  (hip  by  the  faid  Jofeph  Smith,  the 
mailer,  a  woman,  whom  he  undcrllood  to  be  the 
^ife  of  the  faid  Chriftopher  Whcldon^  came  to,  and  ad? 
drefled  herfelf  to  the  deponent  on  deck,  though  he 
cannot  fay  whetlier  in  the  hearing  of  the  faid  Chrifiof^ 
fber  Wheldon^  or  not,  he  being  not  far  off,  and.  then 
a&cd  for  deponent's  leave  for  the  f^id  Chriftopher 
Wheldofi  to  go  afliore.  And  deponent  then  in  reply 
thereto,  told  her  as  was  the  faft,  en  account  of  th^ 
faid  (hip  not  lying  in  a  fafe  place,  that  he  could  not 
give  leave  to  any  perfon,  meaning  any  of  the  crew 
of  the  faid  (hip,  to  go  a(hore.**  And  he  then  ftates, 
•'  that  having  left  the  deck  of  the  faid  (hip  about  four 
p*clock  in  the  afternoon  of  the  faid  19th  day  oiAuguJi^ 
to  get  feme  tea  below,  he  found  oa  his  return  o|i 
deck,  that  the  faid  Chrijiopher  Wheldon  had,  without 
giving  the  leaft  notice  in  his  prefence  to  the  mafter  of 
the  faid  (hip,  or  to  any  other  perfon,  and  in  particular 
without  giving  notice  to  the  deponent,^ who  was  left 
in  the  command  of  the  faid  (liip,  left  and  deferted  the 
faid  (hip.  And  he  did  not  fee  him  again,  till  two 
4ays  after  the  (hip  had  been  carried  into  the  Weji  Indiq 
Docks  J  where,  by  her  being  moored  within  the  laid 
docks,  the  voyage  was  complete  and  ended.  The 
pilot  alfo  fays,  *'  that  in  confequence  of  the  defertio|i 
pf  this  man  and  others,  the  (liip  was  expofed  to  con. 
fiderablc  danger  in  the  fituation  in  which  (he  v?.^,  and 
particularly  from  her  being  without  a  carpenter  :"  fo 
that  here  is  a  defertion  of  the  (hip,  as  complete  in  • 
point  of  faft,  and  as  alarming  in  its  confequences,  a; 
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«n  well  be  imagined.  It  appears  that  the  owners'  The 
were  obliged  to  i^et  other  afpjiance  io  work  the  vejfel  up  Mirchawt, 
k  the  Weft  India  Docks,  at  which  place  alone  (he  "T!  T* 
could  deliver  her  cargo,  and  which  mull  be  conn-  \%o%. 
dered  as  the  proper  termination  of  the  voyage.  The 
queftion  then  is  as  to  the  penalty :  if  the  word  penalty 
IS  that  which  properly  belongs  to  this  aft  of  mifcon- 
duft.  That  fuch  a  demand  as  this,  for  entire  wagea 
under  fuch  conduft  on  the  part  of  thofe  who  claim 
them,  could  have  btcn  at  any  time  fupported,  is  in- 
conceivable:  if  owners  are  damnified  by  the  mifcon- 
dud  of  their  mariners,  they  are  entitled  upon  every 
principle  of  reafon  and  iuHice  to  a  fet  off  againft  the 
demand  of  wages,  on  accc  unt  of  the  hazards  to  which 
their  property  had  been  'Cxpofed  by  the  non-perfor- 
mance  of  the  contr-aft.  By  interpretation  of  law,  the 
yoyage  is  not  completed  by  the  mere  fad  of  arrival ; 
die  aft  of  mooring  is  an  aft  to  be  done  by  the  crew, 
?tnd  their  duty  extends  to  the  time  of  the  unlivery  of 
the  cargp.  There  is  no  period  at  which  the  cargo  is 
more  expofed  to  hazard,  than  when  it  is  in  the  aft  of 
being  transferred  from  the  (hip  to  the  (hore,  and 
therefore  the  law,  not  only  the  old  law,  but  particu- 
larly the  ftatute  by  which  the  VTe/i  India  trade  has 
been  \xi  later  times  regulated,  has  enjoined  in  the 
ftricte(l  manner  tliat  the  mariners  (hall  (tay  by  the 
veffel  until  the  cargo  be  aftually  delivered.  I  take 
this  to  have  been  always  a  part  of  the  duty  of  mariners, 
their  contraft  is  legally  underllood  to  go  this  length, 
and  there  never  can  have  bcienatimewhen  the  ownerwas 
not  entitled  to  fpme  confidoraiion  againft  the  mariners, 
pn  account  of  the  non  completion  of  the  contraft. 
1pm  is  a  cQn(ideration  not  ia  modi^tn  p^na^  but  it  is  ^ 

civil ' 
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TW  ctf3  compenfanoa  for  injarr  recenred,  exMting  m  aU 
[■■cN^rr.  reafon  and  jaflke  antecedenijy  to  any  ibtute  upon 
y^  ,^^  che  fttbje^  In  the  c«fe  ot  height,  if  a  mailer  does 
>W  not  execute  any  part  of  the  connad,  k  is  in  ftiicfc 
principle  a  forfeiture  of  the  whole  frdght,  snd  fo  it  . 
vould  be  in  thefe  cafes  of  v^gcs,  though  the  law  hai 
not  uTaaUy  been  carried  to  its  full  extent ;  but  from 
that  indulgence  with  which  it  has  always  contemplated 
the  tntercfti  and  even  the  errot?  and  ^ures  of  thtt 
clals  of  men,  it  has  wrought  only  the  ibrfeitore  of  2 
part  of  the  wages  by  way  €^  compenfation  to  tb0 
owner  for  the  trouble  and  ri(k  of  the  ezpofure  of  hii 
property,  and  for  bis  additional  expence  in  pTocurtDg 
other  affiftuce  to  tSeSt  that  which  onght  to  have 
been  effeded  by  fuch  deferters.  Then  came  the  ffa^ 
tute  of  merchant  feamen,  which  contained  a  chiufe, 
pring  one  month's  wages  to  Greenwich  HofpHd  \a 
cafea  of  defertion,  and  in  die  argument  which  hu 
been  founded  I  prefume  upon  the  cafe  alluded  &>,  it 
w  urged  as  if  it  was  underilood  to  transfer  [lart  of  the 
ferfdted  wages  to  that  inflitution.  But  furely  it  nerer 
could  be  the  intention  of  the  legiflature  to  make  that 
1  matter  of  charity  to  Gretmmtb  Heffital  which  wat 
already  a  matter  of  juftice  due  to  the  injured  owner. 
It  would  be  a  Ifaange  remedy  to  hold  out  to  the  mer* 
chant  owner,  who  was  defrauded  of  the  fervlce  of 
tus  mariners  by  their  defertion,  and  who  had  hia 
equitable  right  of  dedufUng  from  their  wages  on  thai 
Account,  to  inform  him  that  now  he  fhould  no  longer 
have  his  right  of  fet-off  againfi:  thefe  delinqaenO,  but 
that  the  wages  (hould  go  as  a  forfeiture  to  GreenwUb 
Hofpitdl.  That  would  be  to  double  his  injury-  The 
^e  of  Frtntiii$  and  Fre^  produced  a  great  deal  of  dc- 
liberatioii 
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liberation  among  the  judges  of  the  Court  in  which  it      valtk 

was  confidered  ;  and  it  was  there  laid  down  pretty  ^ 

bongly  in  the  argument  of  council,  that  the  delin-  iif«x  lots 
<|uent  does  not  forfeit  the  whole  of  his  wages,  which 
is  true.  But  it  was  further  argued  that  the  mafter 
malt  have  debited  himfcif  to  Greenwich  Ho/pital  in 
order  to  entitle  himfelf  to  make  the  deduction,  on  tht 
ground  that  the  dedudion  is  for  the  benefit  of  that 
charity,  and  not  for  the  compenfation  of  the.ownen 
Now  I  take  the  interpretation  of  the  cafe  to  be  this, 
Aatit  will  not  entitle  the  owner  to  fct  off  the  forfeiture 
to  Greenwich  Hofpital  as  a  fori^ture  under  the  ftatute 
which  he  had  done  in  his  pleadings^unld's  he  fhall  havt 
complied  with  the  requifitions  of  the  (latute,  not  that 

he  fliall  lofe  his  own  right  of  deducing  a  (rompenfa- 

Qon  due  to  himfelf  perfonally  on  account  of  the  in:» 

perfe&  execution  of  the  contract.     I  have  had  oppor- 

tnimies  of  converfing  with  very  learned  perfons  who 

were  interefted  in  ttiat  judgment,  and  from  whom  I 

nnderftand  that  the  authority  of  their  opinions  con^ 

cart  in  fuftaining  the  propofition  that  the  owner  is 

Bot  debarred  by  the  provifions  of  the  fiatute,  from 

tbpfe  rights  to  which  he  was  entitled  under  the  old 

hw.    The  legiflature  never  could  have  intended  to 

dq>rive  the  owner  of  his  remedy,  when  it  fuperadded 

this  fi^feiture  in  favour  of  the  hofpital,  which  was  to 

be  obtained  in  the  modes  it  has  prefcribed.    This 

cafe  does  not,  I  think,  in  any  manner  interfere  with 

the  principle  which  I  have  laid  down,  that  the  owner 

11  at  liberty  to  fet  off  the  compenfation  to  which  he 

is  endtled  againfl:  a  demand  for  wages  independentif 

of  that  ftatute*    But  the  prefent  cafe  goes  a  great  deal 

£irtber ;  it  iSrtnie  the  veffel  had  arrived  in  the  river, 

«  but 
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hut  the  voyage  was  not  finiflicd,  it  wis  ftill  to  be  pro* 
UiB,ciiAnr.    fccu  ed.     The  adls  which  have  paiTcd,  having  made 
*Tr       7      the  IVe/l  India  Docks  the  only  place  where  thcfc  cargoes 
tiof,        can  be  dLcharged,  the   voyage  can  only  te'minate 
there  j  the  veflel  has  not,  till  then,  arrived  ai  her  final 
moorings.     Her  port  is  not  the  port  of  London^  gene- 
rally, but  of  that  pardcuLir  portion  of  it  \*hich  is  ex^ 
preMy  and  extlufively  appropiatcd  for  the  reception 
of  JFeJt  India  (hips.     It  i>,  therefore,  a  defertiufi  dur- 
ing the  voyage,  which  by  the  old  law,  as  well  as  by 
the  ftatute,  woiks  a  foriciture  cf  the  whok  wagesf 
and  it  is  a  cafe  of  a  very  fl.Agrant  nature.     The  mate 
{ays,  that  being  fafely  moored  in  the  IVeji  India  Docksi 

her  voyage  was  complete  and  ended,  and  no  doubt 
that  is  the  right  interpretation.     The  mariner's  con-. 

trafl  has  been  exhibited,  which  is  drawn  up  in  a  very 
flovenly  manner,  and  it  has  been  fuggefted  that  th6 
words  IVeH  India  Docks  may  have  been  put  in  aftesr* 
wards ;  be  that  as  it  may,  the  port  of  London  muft 
in  this  cafe,  be  taken  to  mean  the  fVefi  India 'Docks, 
becaufe  it  is  there  alone  that  the  cargo  could  be 
4elivered  under  the  ftatutable  regulations. 

Wages  forfeited* 


man  court  of  ADMiRAttf .  '  ^j- 
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nPHE  queftion  in  this  cafe  was,  whether  this  Dutch  ^.^^^^^  ^-^^^^ 
.  (hip,  and   cargo,  were  proiefted  by   a  Briti/h  ^^^^J^^'l  '^ 
licence  found  on   board,  in  which  the  parties  had 
'     thcmfclves  fubftitutcd  St.  Martin's  for  the  port  of 
Bourdeaux. 


Judgment, 

Sir  H^iUiam  Scott. — ^This  Ihip  was  taken,  on  a  voyage 
irom  St.  Martin's  to  D(?^^r,  with  a  cargo  of  fak,  under 
iBriti/b  licence  on  board  which  has  evidently  been 
^lered.     It  is  admitted  that  the  licence  was  obtained 
for  the  avowed  purpofe  of  bringing  away  a  cargo 
from  Bourdeaux  to  any  port  of  this  country  ;  but  the 
parties  having,  for  fome  reafon  or   other,  changed 
their  intention,  it  had  been  altered  fo  as  to  accom- 
modate it  to  the  prefent   voyage,  and  this  without 
any  communication  with  His  Majefly's  Government, 
It  has  been  faid  that  fpecific  licences  were  at  the  tim^ 
obtained  for  the  purpofe  6f  carrying  on  this  trade  from 
St. Martin's^  and  that  the  deviation  cannot,  therefore, 
be  confidered  as  contrary  to  the  policy  of  Govern* 
ment ;  but  I  cannot  confider  that  as  a  fufficicnt  ex- 
cufe,  fuch  an  alteration  can  only  be  made  upon  a 
particular   reprefentation,    leaving  'Government    to 
judge  of  the  terms  on  which  it  may  be  proper  to 
comply  with  the  requeft.     What  is  the  ground  of 
the  policy  of  granting  licences  at  all,  but  that  Go- 
Tcmment  may  fee  what  communication  is  going  on 

with 
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IV*         wrb  rzt  ezsssY  ?    Ard,  therefore,  I  do   not  think 

«(»ui»*(k.    t^  >  cifiu  u:  vhich  The  real  pon  is  not  dilclofed, 

— - '      "    ox»  cttCK   viihin   that    latitude  of   interprrtation 

ato^"*      wtizi  tile  cec<.£ilie<!  of  rcmtnerce  might   tolerate. 

tf  dMTC  v-S  no  difficulty   in  obtaining  licrncef>  for 

tis  tnie  in  fait,  why  was  not  a  difclcfure  made  bj 

die  pufiei  of  their  real  intentions  ?   It  is  faid,  that 

diB  fah   was   to  be  carried   on  to  HcT'and ;   ard 

CCTtainly  prima  Jade  the  importation  of  Fremb  talt 

into  that  country  is  not  a  commerce  which  is  entitled 

to  any  very  favourable  confidcration.     There  inay, 

at  the  fame  time,  be  very  fuflicient  commercial  rea- 

JboG,  unknown  to    this  Court,  for   fuch  a  relaxa-t 

tbo  ;  but  it  muft  be  done  under  the  immediate  eye 

of  the  Government.     Parties  cannot  be  penuitied  to 

take  Uctnces  for  one  purpofe,  and  apply  them  to  an-* 

other ;    in  fuch  a  cafe,  it  would  be  fioing  beyond 

the  povers  of  this  Court  to  extend  its  protedion. 

Ship  and  Cargo  coiidenme4>t 
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VICTORIA,  otherwite  ALFRED  THE  GREAT,      -"^^^th, 

(Inftance  Court.) 

'IpHis  was  a  caufe  of  pofleflion  at  the  fuit  oiWilUam  Britijk  fh\^c»^ 
TinJally  the  former  Briiijh   owner,  againft  Mr*  ^'fl^thj X^a  t^r- 
Tavancra  the  afferted  owner  in  poffeffion.     The  ihip  "*^  '«>  V'« 

,  *■  *      and  c  ;nc' nin'?a# 

was  formerly  5r//i^,  and  had  bttn  captured  by  diFrencb  -»A^'e'ward» 
pnvateer  towards  the  latter  end  ox  the  year  i  ^07,  and   fi  .ra  as  r^e^rn 
.   carried  to  Pontevedra  in  Spain^  foon  after  which  (he  was  r !ld!l^T.*.c \a 
condemned  to  the  captor  by  a  fentence  of  the  Prize  Tri.  ^^^^Z^^'^ 
bunal  at  P^zr/ J.     At  the'cocnniencement  of  hoftilities  ^ritifiowau. 
between  the  Spaniards  and  Fre?ic!j,  the  Junta  of  the 
province  of  GalHcia  paffed  an  a6t,  dated  the    th  Sept. 
1808,  for  the  fequeftration  of  all  French  property  ; 
and  on  the  loth  oi  September  following  appointed  Don 
JofepbCalderon  their  commiflioner  for  the  fale  thereof. 
This  fliip  l)eing  confidered  a$   French  property  was 
brought  from  Pontevedra  to  Corunna^  and  there  fold 
by  the  commiflioner  to  Mr.  Tavanera.     Upon  the  ap- 
proach of  the  French  dixmy  to  Corunna^  Mr.  Ta'uanera^ 
who  was  a  member  of  the  Junta,  caufed  the  veflel  to 
be  laden  with  as  much  of  his  property  and  effects, 
as  he  could  coUeS,  and  embarked  with  his  family  for 
England^  where  he  foon   afterwards  arrived.      The 
only  papers  on  board  were  a  copy  of  the  aft  for  the 
fequeftration  of  FreruJj  property,   a    paper  relating 
to  the  appraifement  of  the  fhip,  and  a  certificate  of  the 
Englijh  conful,  ftating  that  the  Vi^oria  was  obliged,  by 
the  fituation  of  affairs,  to  quit  the  port  without  being 
able  to  procure  the  proper  documents.     The  abfence 
•f  a  bill  of  fale  was  accounted  for  by  Mr.  Tavanera^ 
TOL.  I*    ^  H  who 
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The  who  dated  that  it  was  intended  that  a  formal  dociu 

otherwife '  ment  of  the  fale  of  (hip  (hould  be  made  out  to  him, 

^  g»Iat!"*  as  foon  as  tlie  confufion  fubfided  ;  but  that  the  fub- 

■  'fcquent  occupation  of  the  place  by  the  French  pre- 

1809. '  Vented  this  from  being  done.   * 

On  the  part  oftbefomitr  trjuner  it  was  amfended^^ 
That  there  was  no  proof  of  th«  condemnation  by  the 
Prize  Tribunal  at  Paris ;  that  Mr.  Tavanera^  who  had 
an  immediate  intereft  in  efl:ablifl)ing  that  £a£t,  could 
only  fpeak  to  his  belief. — That  the  fenttince  (hould 
be  produced^  in  order  to  enable  the  Court  to  judge 
of  the  legality  of  the  condemnation.  1  hat  the  pro- 
duction of  that  document  was  alfo  ncceffary  in  order 
to  afcertain  the  date,  bccaufe  if  it  Hiould  turn  out  that 
it  took  place  after  the  diffolution  of  amity  between 
France  and  Spain^  they  were  no  longer  allies  in  the 
war,  and  in  that  cafe  the  condemnation  by  the  French 
Tribunal  at  Paris  would  not  be  legal.  That  fup- 
poiing  the  condemnation  to  be  good,  ftill  it  fliould  be 
recoUedied,  that  when  the  Junta  oiGaUicia  laid  their 
hands  on  this  (hip  they  were  afting  as  the  allies  of  this 
country*  That  it  was  in  the  nature  of  a  re-capture, 
and  that  Mr.  Cahkron  had  gone  beyond  his  duty  in 
proceeding  to  difpofe  of  the  vcflel.  That  it  could 
not  be  confidered  as  the  a&  of  the  Junta,  by  whom 
nothing  had  been  done  or  could  regubrly  be  done  to 
4ive{t.the  French  proprietor,  if  there  had  been  fuch  a 
condemnation  of  the  property  at  ParU  an  really  to 
give  him  that  charader. 

For  Mr.  Tavatiera  it  was  contended — ^That  the 
former  owner  was  completely  divefted  by  the  fentence 
of  the  Prise  Court  at  Paris ;  that  although  that  fien- 

la  tence 
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fence  could  not  be  produced,  there  was  an  affidavit  by         The 

ViCTOklA. 

Huib,  a  clerk  in  the  employ  of  the  French  captor^s 
agent  in  Spain^  who  fpoke  to  the  fad,  and  to  his  hav-       o 
ing  been  in  pofifef&on  of  the  fentence  of  condemnation, 

That  the  order  direfting  the  fequeftration  of  French         Uu^. 
property,  and  the  authority  given  to  Calderon  to  fell, 
was  a  fufficient  ad  on  the  part  of  the  Junta  to  con- 
▼ert  the  property ;  as,  by  the  law  of  Spain,  a  fentence 
of  condemnation  was  not  neceffary  for  that  purpofe* 


Judgment. 

Sir  fFilliam  Scott. — This  is  a  queftion  arifing  on  the 
claim  of  a  former  owner  of  this  (hip,  which  was  origi- 
nally Britijh^  but  had  been  captured  by  a  French  pri- 
vateer in  1607,  ^"^^  carried  to  Spain.  Under  the  cir- 
•cumftances  in  which  the  fhip  quitted  C^nmna,  the 
port  from  which  (he  failed  to  come  to  this  country,  it 
is  not  furpriiing  that  there  fhould  be  a  great  deal  of 
obfcurity  refpefting  her  former  hiftory .  The  ufual 
documents  and  (hip-papers  were  not  on  board  ;  and 
there  is  a  certHicate  of  the  En^lijh  Vice  Cojiful  at 
Corurma^  ftating,  that  owiag  to  the  fituation  of  the 
place  at  die  time  (he  failed,  it  was  impodible  to  pro- 
<:ure  them.  The  account  given  by  Mr.  Tavanera, 
the  prefent  owner,  is  this,  "  that  in  confequence  of 
intelligence  being  brought  that  the  Britijh  troops  were 
Tetreating,  he  was  apprehcnfive  that  the  French  would 
take  poiTeflion  of  C^runna^  and  he  therefore  ourchafed 
ihi9  ihip  of  the  Junta  of  Gallicia,  with  a  view  or  quit* 
ting  the  place.  That  accordingly,  on  the  17th  of 
Januaryj  when  the  Englijb  Troops  embarked,  he  went 
on  board  this  veflel  with  his  family^  and  in  a  few 
^8  arrived  at  fFeymouthJ*    In  angther  part  of  his 
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Tte         evidence  he  dates,  ^*  that  the  (kip  was  captured  from 
^^S!dl^fe      the  Englijb  by  a  French  privateer,  called  the  General 
^"oiitAT  "    Martin^  and  was  carried  mto  PorUevedra  in  the  latter 
«— -i—   end  of  the  year  1 807,  as  he  believes ;  and  that  fhc 
^^^*     was  condemned  by  the  Tribunal  at  Pari:  as  being 
/  Englijb  propert)"."     I  obferve  too  that  the  fails,  and 
other  parts  of  her  equipment,  had  been  warchoufed, 
from  which  it  may  fairly  be  inferred,  that  the  fhip  had 
lain  for  fome  time  in  xht  Spanifi  port,  and  therefore  it 
may  reafonably  be  prefumed  that  condc:mnation  had 
taken  place.     Under  fuch  circumftanccs  the  Court 
would  have  allowed  the  pany  the  opportunity  of  mak- 
ing further  proof  j  but  there  is  a  very  fatisfaciory  af-" 
fidavit,  by  a  perfon  of  the  name  of  Ilutb^  who  ftates, 
**  that  he  was  a  clerk  in  the  houfe  of  Urbieia  and  Co. 
oi  Corunna^  the  ag^rs  of  the  French  privateer  Genera^ 
Martin^  by  which  this  veflcl  was  captured  ;  and  that, 
they  took  the  ufual  and  necciTary  meafurcs  in  regard 
to  the  care  and  management  of  the  faid  prizc.while  the 
captors  were  proceeding  to  obtain  condemnation  there* 
of  in  the  Prize  Tribunal  at  P^r'u  ;   that  the  faid  fliip 
and   cargo   were  accordingly   condemned  as   lawful 
prize  to  the  French  captors  by  fcntence  of  the  faid 
tribunal,  and  the  faid  fentence  duly  legalized  by  the 
SpaniJ})  Refident  at  the  Freiich  Court,  was  remitted  t;p 
Urbieia  and  Co/*     And  he  pofitively  fwcars,  "  that 
he  has  perufed  the  faid  fentence,  which  he  had  in 
his  own  poffeflion,  and  that  he  attended  with  the  fame 
at  the  office  of  the  Tribunal  of  War  at  Corunna^  for 
the  purpofe  of  expediting  the  fale  both  of  fliip  and 
cargo  ;  that  in  confcquence  thereof  the  faid  (hip  and 
cargo  were  put  up  for  fale,  bur  fuch  fale  was  after«» 
wards  fufpended,  owing  to  fomedifputes  with  the  col- 
lector of  the  cufloms,  and  during  that  period  the  re- 
volution. 
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voludotfln  ^pain  took  place,"    The  condemnation  of    vicTo'kiA, 
this  veffeUin  the  port  of  an  ally  by  the  French  Tribu-    ^;;;^;^,7';„ 
nal,  is  perfectly  legal,  and  by  that  fentencethe  fortner      grbat. 
iriltjh  o^Tier  is  divefted.     He  could  have  no  intereft  """^J^TiT^^i 
in  her  fubfequently,  unlefs  flic  had  been  recaptured        i8^9*    • 
from  the  French  by  a  Briii/Io  cruizer,  or  by  an  ally, 
with  whom  we  have  treaties  exprefsly  ftipulating  for 
reftitution  on  falvage.      Our  law  has  laid  it  down, 
that  Britijb  recaptors  are  to  refl:ore  to  Briiijl)  owners 
on  falvage ;  and  it  is  ppflible  that  fome  fuch  flipula- 
tion  may  be  made   with  the  prefent  Government  of 
Spain^  but  until  that  is  done,  the  Britijl)  owner  can 
have  no  right  to  claim  reftitution  of  the  veflfel  froni 
the'  pcrfon  who  is  legally  in  poffeflion  of  hen     Our 
own  local   regulations  are  not  applicable,  as  rules  ojf 
authority  to  the  cafe  of  recapture,  even  by  allies  in  the 
^'arjwho  proceed  by  different  rules,  and  it  is  by  no 
means  the  difpofition  of  this  country  to  force  the  regula- 
tions of  its  own  doiheftic  poKcy  upon  other  countries. 
Unlefe,  therefore,  it  could  be  fhewn  that  the  new    * 
ireaty,  which  we  have  hot  feen,  does  provide  for  fuch 
cafes,  and  that  it  has  a  r^trofpeftive  effeft,  the  Britijh 
proprietor  has  no  intereft:  in  the  queftiori ;  Ijiejs  out 
of  Court.     It  appears  that  the  (hip  was  ftized  by  the 
Junta  of  Gai/lcia  as  French  property,  arj^d  was  brought 
tound  to  Corunna,  where  it  \vas  fol^  to  M  r.  Tavanera 
under  their  authority.     It  woulJ  be  abfurd  to  fay  that 
Ae  Junta  were  not  competent  for  this  purpofe,  when 
they  were  poffefled  of  the  fupreme  authority  of  thecoun-^ 
try, embracing,  of  courfe,  the  admiralty,  andeveryothcr 
jurifdiaion  which  can  emanate  from  the  fovereignty  qf 
theftate.  I  think  the  inftrument,  by  which  they  diieded 
the  fequeftration  and  fale  of  this  vefftl,  is  an  ad  fuv* 
ficiently  formal  as  an  Admiralty  proccfs  on  their  part, 
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even  if  by  the  law  of  Spain  a  formal  fcntcncc  of  con- 
demnation had  been  neceiTary  to  give  validity  to  the 
transfer. 

Ship  reftored  to  Mr.  Tavancra^  the  Spani/b  Owncr^ 


yunii^%  THORSHAVEN,  and  its  Dependencies. 

.1S09. 

^^h^ir°iJdr^  T^  ^^^  ^^^  ^^  King's  prodor  intervened  for  the 
%  capituurion  J[  Crown,  and  prayed  to  be  heard  on  his  petition 
fci^d,  is  pro-  againft  the  condemnation  of  certain  goods  and  fpecic 
CrowB -Opera,  proceeded  againft  as  prize  to  the  private  fhip  of  war 

twrl  on  liliT"  Salamine.  It  appeared  that  Captain  Baugh  of  hisMajefty's 
Jimiied  by  Piite  fl^jp  ^/y^^  j^^j  attacked  the  caftle  of  Thorjhaven,  in  the 

iiland  of  Stromoe,  on  the  1 6th  May  i  toS,  and  obtained 
pofleflion  of  the  place  under  a  capitulation  confifting 
of  three  articles,  by  ^h;ch  it  was  ftipuiated  that  the 
caftle  and  batteries  fhould  be  given  up,  that  the  gar- 
rifon  ihould  not  ferve  againft  his  Britannic  Majefly 
during  the  tertn  of  one  year,  that  all  private  property 
fhould  be  refpefted,  and  that  all  government  property 
fhould  be  at  the  difpofal  of  the  captors.  Part  of  the 
public  property  was  carried  on  board  the  Clio,  and 
Captain  Baugh  failed  foon  afterwards,  without  leaving 
any  of  his  own  people  upon  the  ifland,  but  entrufted  the 
charge  of  it  together  with  the  cuftody  of  the  remainder 
of  the  public  property,  to  the  Danijh  municipal  bfficers. 
About  a  fortnight  atter  this,  Gilpin,  the  commander 
of  the  Salamine,  landed  with  a  part  of  hiscrew,  with  the 
intention  of  ftorming  the  fort,  but  upon  being  informed 
of  the  capitulation  he  re^mbarked  and  put  to  fea. 
Having,  however*  in  the  courfe  of  his  cruize  obtained 
intelligence  that  feme  merchandize  and  monies  belong*^ 

ing 
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hg  to  the  Kmg  oE Denmark  had  not  been  delivered  up  Tboxsrave  v. 
under  the  capitulation,  he  returned  and  took  poffeiSon  "*" — — ^-^ 
of  toe  property  in  queition.  1809. 

Oa  bcba/f  cf  the  Crown^  The  King's  Advocate  and 
Arnold  ctmtended — ^I'hat  although  there  was  reafou 
tQfuppo£p  that  the  property  now  proceeded  againft  was 
private  property,  and  fo  far  it  would  aggravate  the 
wrong  if  any  had  been  done,  yet  the  main  queftioi^ 
was,  whether  there  had  not  been  aprevious  capitulation, 
by  which  all  \\kt  property  on  the  ifland  had  acquired 
a  new  chan\£ker«  or  fuch  an  apppopri^ltion  as  woul4 
proted  it  from  feizure*     That  as  there  was  nothing  to 
(hew  ths^t  this  was  public  property  except  the  ai&davits 
of  the  captors  themfeives,  and  the  court  had  faid  that  it 
would  not  take  that  fact  merely  upon  their  teftimony, 
ihe  difcuflion  of  that  day  mud  be  limited  to  the  articles 
of  capituladon.     That  und^r  tho&  articles  there  was  ^ 
total  furrender  of  all  public  property ; — that  there  was 
an  entire  extinction  of  all  the  former  lights  of  property, 
which  vefted  in  the  King  of  Dcr.marky  and  a  transfer 
of  thofe  rights  to  the  Crown  of  Great  Britain ; — that 
by  another  part  of  the  articlefi  the  private  property  of 
the  inhabitants  was  to  be  protected,  and  upon  thefur« 
^render  of  (he  ifland  Captain  Baugh  had  a  right  and  a 
power  to  grant  th^m  protection  from  the  arms  of  the 
fovereign  ui^der  whofe  aufhority  he  afled,  and  in  whofc 
name  he  acceded  to  the  conditions  of  the   treaty. 
That  when  Captain  Bavgh  went  away  he  did  not  by 
;iny  means  give  back  the  i{Iand,  but  he  felt  that  it  was; 
neceflary  that  fome  fprt  of  government  fhould  be  left 
there,  and  he  entrufted  that  duty  to  the  DaniJJ>  muni-r 
cipal  officers.     That  they  were  not  reftored  to  the 
rzerdfe  of  that  authority  which  they  bad  before,  but  ^ 
p^^  avitbori^  was  given  them^  derived  from  the  fov^ 
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THOR8HAVFN'.    rcigu  to  whofc  arms  they  had  furrendered ;  that  from 
-""  the  charafter  acquired  by  ihis  property  and  by  the 

i8ov.  '     ifland  generally,  it  was  no  longer  open  lo  an  attack  by 
his  Majefly's  arnis. 

For  the  Privaiceri  Adams^  and  Jenner  referred   to 
that  part  of  the  acl  on  petition  in  which  it  wasalledgcd 
•^  that  Captain  Baugh;  whilll  cruizing  off  the  Far$ 
Iflands  received  intelligence  that  fo me  enemy's  veffels 
were  lying  in  Thorjhaven^  in  the  ifland  oi  Stromoe  i  that 
the  faid  ifland  being  a  place  of  confiderabic  ftrength 
as  well  as  of  advantage  to  the  enemy,  he  conceived  it  to 
be  his  duty  to  capiure  the  laid  ifland,  if  poffible,"  and 
•     com  ended,  that  as  Captain  Baugh  had  aded  without 
any  auihbriiy  from  his  government,  the  capitulation  did 
not  partake. of  tlie  nature  of  a  treaty,  that  it  could  be 
confuierLd  in  no  other  light  than  merely  as  a  perfonai 
ap  i>:rmcnt  b^-tw  een  him  aiid  the  governor  of  the  place, 
in  which  Captain  Baugh  fiipulated  for  that  which  it  was 
alone  in  his  power  to  grant,  namely,  a  limitation  of  his 
own  rights  as  captor.      Tliat  it  was  not  intended  to 
bind  others  who  were  no  parties  to  the    agreement ; 
that  by  this  capitulation  government  property  was   to 
be  at  the  diipofal  of  the  captor,  and  that  they  had  dif- 
pofed  of  it  by  carrying  away  what  they  thought  proper, 
by  deftro)ing  a  part  and  by  leaving  the  remainderbc- 
hind.   1  hat  the  protedion  granted  in  the  articles  went 
.  no  further  than  the  perfons  and  property  cf  the  garri- 
fon;that  the  inhabitantswere  not  included,  but  were  left 
in  the  condition  of  perfons  from  whom  thchoftile  cha- 
rafter  was  not  taken  oft'.     That  Captain  Bavgh  had 
not  left  any  Britijh  force  to  keep   poffeflion  of  the 
ifland,  and  that  the  BritiJI:^  flag.was  hoifted  only  while 
the  Clio  was  there.     That  it  was  only  material  to  af- 
certain  whether  this  was  publick  or  private  property, 

with 
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irith  a  view  to  repel  the  infmuations  which  had  been  TuowjiA^iir. 

thrown  out  againft  the  commander  of  the  privateerf  j^ 

who  had  (hewn  every  difpofition  to  refpeit  the  capitu-    •    ito^. 

htion.     That  the  Clia  did  not  intend  to  return,  and 

could  not  preferve^  her  rights  by  an  enemy's  municipal 

officer,  that  the  inhabitants  ftill  continued  Danijhlub^ 

jefi8,as  there  had  been  no  transfer  of  the  fovcreignty  nor 

any  ftipulation  refpefting  them,  and  confequently  that 

their  property  was  open  to  the  attack  of  any  other 

Britijh  cruiser,  though  Mr  Gilpin  had  been  anxious  to 

avoid  giving  them  any  moleflation.     That  this  part  of 

the  public  property  reverted  to  the  D^;2J/2)  Government; 

^tDaniJh  municipal  officers  naturally  remained  in  pof- 

leflioir'of  all  that  was  not  deftroyed  and  could  not  be 

carried  away  by  the  Clio^  and  therefore,  that  it  was 

impoflible  to  fay  tMt  it  could  in  any  manner  be  confi* 

dered  as  the  property  of  the  Crown  of  England. 

In  reply ^  The  King's  Advocate  and  Arnold  contended--^ 
That  the  objedion  that  this  capitulation  was  not  to  be 
confidered  as  a  treaty,  becaufe  Captain  Bangh  aded 
without  authority  and  fclely  with  a  view  to  his  private 
iatereft^  was  not  fuftainable.    That  it  could  not  be  de« 
nied  that  ofEcers  in  his  Majefty's  fervice  were  compe- 
te make  treaties  upon  the  furrender  of  any  place  to 
hisMajefty*s  arms  though  fuch  treaties  ;  haye  only  the 
form  of  articles  of  capitulation  until  their  final  ratifica* 
tion.  That  the  objeft  of  Captain  Baugh  was  a  national 
objeft ;  it  was  to  reduce  this  ifland  in  order  that  his 
Majefty's  government  might  afterwards  take  further 
fteps  refpecUng  it.    That  it  could  not  be  denied  that 
the  interefts  of  the  whole  ifland  were  included  in  the 
capitulation,  which  was  made  in  the  names  of  the  two 
Ibvcrdgns*    That  it  was  clear  horn  the  ftipulation 
refpefting  private  property  in  the  third  article,  that  it  * 
ot^nded  to  all  the  inhabitants  of  the  ifland.    That 

although  . 
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tmimatik.   although  therehad  beeano  formal  transfer  of  the  {oTBi 

"■'  '  ~  rcigiity,  there  yias  a  pofleffion  vhich  gire?  all  the 
itof.  lights  of  foTcrtignty  during  the  war  Jurt  belti,  and  - 
therefore  if  the  court  Oiould  feel  it  neceflary  to  dedde 
on  fo  extenfive  a  queftioa,  it  would  coofider  ihefe  per 
foos  as  a£tual^^  under  the  protedion  of  Great  BrK 
fain.  That  the  capiiuladon  wis  equatty  efiejhn)  for 
theprotedion  of  all  property  public  and  private,  for  i| 
difpofed  of  all ;  private  property  it  protected,  and  pDb'» 
lie  property  was  to  be  given  up,  and  the  privateer 
therefore  could  do  no  more  than  fetze  for  the  Crown. 
That  it  was  impofTible  i»  fay  that  the  capitulation  wa» 
at  an  end  when  the  Clio  went  away,  for  if  ro,_  ffie  might 
have  returned  the  next  day,  and  have  feized  all  the 
private  property  in  the  iHand.  That  itte  had  difinantled 
the  fort  and  ftripped  the  Danes  of  their  means  of  d^ 
fence,  which  they  had  furrendered  upon  the  &ith  of 
the  treaty  j  and  if  the  treaty  was  to  expire  on  her  de-. 
parture,  any  fmall  privateer  which  cculd  not  havft 
attacked  the  fort  itfelf,  taking  advantage  of  the  hiEk 
of  capitulation,  might  have  come  upon  them  in  their 
defencelefs  (late,  and  made  prize  of  every  thing  upoq 
the  ifland.  That  fuch  an  interpretation  of  the  capitis 
lation  would  be  produftive  of  the  moll  ferious  confer 
quences ;  it  would  be  a  breach  of  national  hith  to- 
wards thefe  perfons  who  had  furrendered  their  own 
means  of  defence,  under  a  treaty  which  was  to  fioteCi 
them  from  the  operations  of  his  Majedy's  arms. 

Cturt. — I  take  it  that  the  operations  of  privateers  ar^ 
confined  to  the  attack  of ferti^ed  places  on  land. 

Cewi/eI.—ThM  is  the  reflriAion  :  by  the  9th  feftic^ 
*«  <*•  J «-  :»■  of  the  Prize  Aft,*  privateers  are  not  entitled  to  o^jture 
private  property  00  Uod}  nov  this  bi4  ceafed  to  be  a 

for* 
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fortified  {dace,  it  was  completely  difmantled^  and  it  is   TMounAvt*,! 
not  in  the  power  of  the  Lords  of  the  Admiralty  to  grant        ^^  ^^ 
I  commiffion  that  would  give  the  privateer  an  intereft        1S09. 
A  this  property ;  if  it  is  to  be  made  the  fubjed  of 
condemnation  as  public  property,  it  mud  go  to  the 
Crown  }  if  it  iheuld  turn  out  to  be  private  property 
our  prayer  is,  that  it  may  be  reftored  until  a  claim  is 
^?en  by  the  lawful  owners^ 

Judgment. 

Sir  William  Scoti. — This  is  a  proceeding  of  a  very 

fingttlar  nature,  arifmg  from  the  capture  of  this  Danijh 

ijland  by  one  of  his  Majefty's  fhips  of  war,  and  a  fub-    ' 

iequent^feizure  of  certain  property  found  there  by  a 

commiflionedprivateer.  The  particular  circumftances  of 

the  tranfadion  are  dated  in  an  a£t  on  petition.     On  the 

part  erf  the  Crown,  it  is  alledged,  **  that  Thomas  Baugb 

elquire,  commander  of  his  Majefty's  fhip  C//V,  whilft 

cruiz'mg  with  the  faid  fhip  oflf  the  Faro  Iflands,  received 

mtelligence  that  fome  xnemy's  veiTefs  were  lying  in 

Tborjbaven^  in  the  ifland  of  Stromoey  one  of  the  Far9 

Iflands ;  that  the  (aid  ifland  being  a  pbee  of  confide^ 

nUe  ftrength,  as  well  as  of  advantage  to  the  enemy 

from  its  iituation,  the  f^d  Captain  Baugb  conceived  it 

a  duty  incumbent  on  him  to  capture  the  faid  ifland,'  if 

poflible;  and  accordingly,  on  the  15th  of  May  i8o8# 

having  arrived  off  the  ifland,  he  anchored  the  C//# 

within  half  gun-fliot  of  Tbirjbaven  Caftle,  when  the 

J)ani/b  governor  confented  to  a  furrender  of  the  ifland* 

That  articles  of  capitulation  were  entered  into,  by  which 

it  was  provided,  that  the  caftle  and  batteries,  together 

with  all  the  arms,  ammunition,  and  warlike  ftores^ 

ibould  be  delivered  up  to  the  Briiijh  force ;  that  the 

pxvioa  fhould  march  out  with  the  honours  of  war^ 

and  engine  not  to  ferve  in  any  capacity  againft  his 
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TsoAftAAvtM.  Britannic  Majedy,  during  the  term  of  one  year ;  thai 
7^    all  private  property  (hould  be  refpefted  ;    and  that  all 
i%o^  *     Government  property  fhould  be  at  the  difpo(al  of  the 
captors/'     The  right,  therefore,  of  the  privateer  to 
capture  and  proceed  againft  this  property  is  denied  by 
the  crown,  on  the  ground  tliat  it  was  proteded  under 
iSxis  capitulation ;  but  it  is  contended  on  the  part  of 
the  privateer,  that  the  capitulation  wasnot  a  valid  pnvi 
.  ceeding,  becauie  it  originated  wholly  in  the  mind  of 
the  commander  of  the  CHoy  and  was  not  the  refult  of 
any  inllruclions  communicated  to  him  from  govern- 
ment.    Now  there  are  inftances  innumerabte  in  which 
it  has  been  held  hy  Ihis  court,  that  an  offi<:ernot  ini. 
mediately  under  the  eye  of  government,  may  originate 
fuch  expeditions,  yi/i/V<S /(?  a  refptmfibilitj :  and  that 
government  in  the  prefent  tnftance,  has  approved  of 
what  was  done,  is  demonflrated  by  this  circumftance 
that  the  Crown  is  here  (landing  upon  the  aft  of  Cap^ 
tain  Baugh^  and  claiming  an  ^terefl  under  it.     It  is> 
therefore,  as  much  an  authorized  capitulation,  as  if 
Captain  Baugh  had  gone  out  under  fpedal  direftions 
to  make  the  capture.     If  the  Gbvemment  had  difa- 
vowed  and  difclaimed  ^he  whole  proceeding,  and  had 
iaid,  we  do  not  think  this  remote  ifland  ^  proper  objeS 
ti  the  public  force,  there  might  have  been  room  foi 
the  objeftion  ;  but  looking  to  what  has  aftually  beea 
the  conduft  of  Government,  it  tnuft  l>e  confidered  a^ 
giving  its  fanftion  to  the  whole  tranfa£tion.  The  objeft 
of  Captain  Baugh^  as  it  is  ftated  in  the  aft,  was  not 
merely  to  reduce   the  fortrefs,    but  to  Rapture  the 
ifland,  and  the  capitulation  which  was*  entered  intd 
between  him  and  the  governor  who  had  the  chief  com- 
.    mand,  was  not  made  in  their  own  names,  but  in  thofe 
of  their  refpeftive  fovereigns.   Now  what  is  this  but  a 
public  convention  ?  it  is  a  treaty  bearing  the  (lamp  imd 

imprel^ 
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impteft  of  public  authority,  between  perfons  adiiig  iii   ti4bM«A*tir. 

the  names^  and  as  the  reprefeiitatives  of  the  govern- 

ments  to  "which  they  belong.     In  the  firft  article  it  is         iio^ 

ftipulated,^^that  thecaftle,  with  all  the  arms  and  ainmu- 

mlion,  (hall  be  delivered  up  •/*  in  other  worJ.,,  ■  h:.t  all 

the  means  by  which  the  Danijlo  government  could  keep 

a  forcible  polfeflion  of  the  ifland,  (hall  be  put  into 

die  hands  of  the  Britijh.   The  next  is,  ^'  that  the  gar-    . 

rifonihall  not  ferve  againft  his  Majefly  for  one  year  j'* 

anil  the  third  article,  which  is  the  mod  pertinent  to 

the prefent  enquiry,  provides  that  *'all  private  property 

iiall  be  refpefted?'      By  which  I  underftand,    not 

merely  the  property  of  perfons  belonging  to  the  gar- 

rifoD,  but  of  all  the  individuals  under  its  protedlion  ; 

for  the  furrender  of  the  fortrefs  was  in  faft,  and  in  al* 

reafonable  underftanding,  the  furrender  of  the  ifland^ 

and  It  was  fo  a<Sled  upon.  The  fame  article  then 
goes  on  to  fay,  that  "  all  public  property  fhall  be  at 
the  difpofal  of  the  captors,"  referring  undoubtedly 
to  the  public  charafter  in  which  they  profcfs  to  treat* 
aid  not  to  the  affumption  of  any  right  to  difpofc 
of  it  on  their  own  private  account.  It  is  merely,  that 
*t  (hall  pafs  into  .the  poffeffion  of  the  captors,  for  the 
purpofe  of  being  brought  to  adjudication,  fiibjeft  to 
4e  legal  confiderations  applying  to  fuch  property  un- 
der our  own  internal  regulations.  It  has  been  argued 
Jnuch  at  length  upon  the  efFed  of  fuch  a  capitulatiouj 
tlat  it  does  not  convey  the  fovereignty ;  but  though 
K  may  not  operate  to  the  direO:  conveyance  of  the  fovc- 
'dgnty,  which  is  ufually  left  to  be  determined  by 
teeaties  of  peace,  it  transfers  a  prefent  pofleffion  to  the 
oiptiuing  power,  fubjed  to  the  future  events  of  war 
3ad  treaties  ;  it  is  part  of  its  prefent  pofleffion,  and 
perhaps  part  of  its  ultimate  jurifdiftion.  It  appears 
4at  when  poffeffion  of  the  iflaiid  was  taken,  the  Bri. 

iijh         , 
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^•KiK4vtir.  iijh  colours  were  hoifted  on  tke  caftle ;  now  can  diciC 
-^  be  a  more  dircA  aflertion  of  Britijh  jurifdidion,  or  t 

Oo^.  *''  more  entire  divcfting  of  Danijh  authority  than  this^ 
It  is  not  d^  whether  the  Engljjh  flag  was  ftill  flying 
at  the  time  of  the  fecond  capture.  When  Captain 
Baugh  quitted  the  ifland,  which  was  in  a  few  days 
after  the  capture,  he  did  not  leave  any  of  his  own  peo« 
pie  to  keep  polTeflion,  but  entrufted  it,  together  with 
Some  public  (lores  and  treafure,  to  the  charge  of  the 
X)anijh  municipal  officers,  whom  he  commiflioned  to 
a&  provifionally  ;  having  accepted  that  truft,  if -they 
removed  the  Britijh  flag,  it  was  a  breach  of  duty  oa 
their  part,  which  will  not  deprive  the  Britijh  govern- 
ment of  the  rights  acquired  by  the  capitulation.  Cxpr 
tain  Baugh  left  the  ifland  it  is  true,  but  how  4id  he 
leave  it  ?  He  did  mot  relinquifh  it  on  the  part  of 
Great  Britain^  but,  as  is  not  unufual,  deputed  the  for- 
mer magiflracy  to  maintain  the  public  tranquillity  under 
a  new  authority.  It  is  faid  to  be  hardly  credible,  that 
Captain  Baugh  would  have  left  this  treafure  behind  if  it 
had  come  to  his  knowledge,  when  there  could  be  no 
difficulty  in  bringing  it  off.  What  may  have  been  his 
views  in  fuffering  it  to  remain,  is  not  ftated,  but  if  it 
Is  neceflary  to  fugged  a  reafon  founded  on  public  con- 
Tenience,  I  think  that  fuggeflion  might  eafily  be  fur- 
niflied  from  the  obvious  policy  to  be  obferved  in  refe- 
rence to  a  newly  conftituted  government  in  a  remote 
and  newly  acquired  pofleflion.  The  ad  then  (bttes, 
^*  that  fmce  the  faid  furrender  or  capitulation,  the  laid 
ppperty  has  been  illegally  taken  poflfeflion  of  by  Baroa 
Hompefch^  and  others,  concerned  in  the  Salaininepn^ 
vateer ;  which  treafure  and  other  public  property,  wa^ 
and  is  within  the  true  intent  and  meaning  of  goverxi* 
mentproperty,  as  fpecified  in  the  thirdartideofthecapi^ 
talauon^  and  that  if  any  part  of  the  property  taken  wa» 

prU 
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piirate  property,  it  is  proteded  from  capture  and  con-  TvoAtHAvtw. 
fifcation  under  the  faid  td  article.*^  Now  what  was  the  "TJ^    " 


of  this  ifland  under  the  capitulation  ?  I  con-         iSo^. 
cenr/:  that  nothing  can  be  more  clear,  than  that  if  the 
capkuladon  was  not  difavowed  by  the  Britijb  govern* 
fliCAt,  it  was  binding  upon  the  refpedtive  parties :  it 
was  a  fiipulation  operating  on  the  Danes  to  give  up  all 
public  property,  and  on  the  Briiijh  to  refpecl:  all  pri- 
vate property.    Suppofe  that  the  Englijh  government, 
wkhout  diiavowing  the  capitulation,  had  fent  a  force 
the  next  day  to  take  poffefSon  of  the  private  property 
in  the  ifland,  could  there  have  'been  a  more  outrageous 
breach  of  public  hXth^  On  the  other  hand,  what  was 
the  obligation  on  the  part  of  the  Danes  ?  they  were 
iMMind  to  give  up  all  public  property,  and  if  any  was 
kept  back,  as  it  is  alledged  on  the  part  of  the  privateer 
that  this  was,  it  was  kept  back  in  fraud  of  the  Briiijk 
government,  in  whom  it  already  veiled  by  compaS,  and 
hang  fraudulently  withheld,  it  did  not  become  agaia 
the  property  of  the  Danes.     By  the  capitulation  the 
£nglijh  government  became   legally  entitled  to  the 
vhde  of  the  public  property,  and  this  feems  to  be  ad* 
mitted  in  the  aft  on  petition,  for  it  is  there  ftated,  *^  that 
ihe  £ud  (hip  Sslamine  having  arrived  at  Tborjhaven^ 
fhc  laid  Tbonms  Gilpin^  the  captain  of  the  privateer^ 
and  part  of  hi3  crew,  immediately  landed,  in  order  t» 
ftorm  and  take  pofleflion  of  the  fort,  but  found  that  it 
tiad  beem  about  a  fortnight  before  partly  deftroyed  by 
his  Majeil/s  (hip  -Clio :  that  the  Clio  had  quitted  the 
laid  town  without  bavmg  left  any  part  of  her  crew, 
sifiter  having  taken  on  board  fuch  of  the  public  ftores 
and  property  as  were  found  in  the  faid  town  and  deli. 
Teied  up  to  the  faid  Thomas  Bough  as  government 
jpmpert^  under  the  articles  of  capitulation^  the  purport 

of 
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of  which  capitulation  was  communicated  to  the  Ikid 
—  ■  Thomas  Gilpin :  that  in  confequcnce  thereof,  and  in 

jVo9?'  ^^^'  perfuafion  that  all  public  property  had  been  given 
up  to  the  faid  Thomas  Baugh,  he  th^  faid  Thomas  Gil* 
fitly,  his  officers  and  crew,  the  foliowinjp  day  reimbark- 
*ed,  and  went  to  fea.'*  The  aft  then  g^jes  on  to  ftate, 
that  "having  been  aftenx^aids  informed  that  certain  goods 
and  monies  belonging  to  the  King  oi  Denmark  had  been 
kept  back,  the  faid  Thomas  GUpin  returned  and  tookpof- 
fcffionof  the  property  in  queftion.'*  Here  then  is^diftinft 

admiffionthatthe  capitulation  operated,  and  was  intended 
lo  operate  upon  the  whole  of  the  public  property  ;  bu^ 
fay  they,  fome  of  the  public  property  was  not  delivered 
up!  Whether  it  was  fraudulently  withheld,  or  whether 
it  was  left  there  for  the  purpofes  of  government,  or 
the  convenience  of  the  captor,  does  not  appeal* ;  but 
fuppofing  that  it  was  furreptitioufly  detained,  what  wa 
the  duty  of  the  privateer  ?  Certainly  upon  making  the 
difcover)',  the  only  proper  courfe  was  to  take  pofTeifion 
of  the  property  as  falvor  for  the  Crown,  and  to  notify 
the  circumflance.  To  fay,  that  in  this  (hort  period  of 
lime,  the  capitulation  and  all  its  confequences  were 
gone  by,  while  the  inhabitants  claimed  proteftion 
under  it,  and  while  thi^  qualified  poffeflion  of  the 
ifland  ftill  continued,  is  contrary  to  all  reafon.  If  pri- 
vate individuals  had  at  that  period  a  right  to  (belter 
their  property  under  the  capitulation,  the  Britijh 
government  had  alfo  a  title  to  all  public  property  under 
the  fame  capitulation,  -It  is*  clear,  that  if  the  property 
was  fraudulently  withheld,  it  ought  to  have  been  taken 
pofleffion  of  for  the  Crown  of  Great  Britain,  and  the 
private  captors  ought  not  to  have  attempted  to  appro- 
priate it  to  themfelves  by  fetting  up  a  title  of  their  own* 
Ic  is  hardly  neceffary  for  me  to  enter  intp  the  other 

topics 
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Topics  which  have  been  thrown  but  in  the  argument ;  Tii^auAf ■«. 
but  as  they  have  been  touched  upon,  I  will  juft  flate     3^^,  29th7^ 
my  opinion,  upon  one.  point,  which  is,  that  the  com-        «^«o9* 
mifGons  of  privateers  do  not  extend  to  the  capture  of 
private  property  upon  land  ;  that  is  a  right  which  is 
not  granted  even  to  the  King's  fhips.     The  words  of  . 
the  third  fe&icn  of  the  prize  aft  extend  only  to  the 
capture  by  any  of  his  Majefty's  fliips  ^^  of  any  fortrefs 
upon  the  land,  or  any  arms,  ammunition,  ftores  of  war, 
goods,  merchandize,  and  treafurc  belonging  to  theftate, 
or  to  any  public  trading  -company  of  the  enemies  of 
tbe  crown  of  Great  Britain  upon  the  land.*'  Here  then 
theinterefts  of  the  King's  cruizers  are  exprefsly  limited^ 
\rith  rcfpcd  to  the  property  in  which  the  captors  can 
acquire  any  intervift  of  their  own,  the  ftate  ftill  referv- 
jng  to  itfdf  all  private  property,    in  order  that  no 
temptation  might  be  held  out  for  unauthorized  expe- 
iiiiions  againft  the   fubjeds   of  the  Enemy  on  land 
M^th  regard  to  private  fliips  of  war,  the  Lords  of  the 
Admiralty  are  empowered  by  the  9thfcftion,  to  iffue  let- 
ters of  marque  to  the  commanders  of  any  fuch  fhips  or 
vcffels — for  what  purpofe?    Why  "  for  the  attacking 
5nd  taking  any  place  or  fortrefs  upon  the  land,  cr  any   - 
fliip  or  vefTel,  arms,  ammunition,  ftores  of  war,  goods, 
or  merchandize,  belonging  to,  or  pofTcflTed  by  any  of  his 
Majclly's   enemies,*' — where?    "  in  any   fca,  creek,    . 
river,  or  haven.^'     I   perfeftly  well  recolleft  that  k 
was  the  intention  of  thofe  who  brought  this  bill  into 
Parliament,  that  privateers  fhould  not  be  allowed  to 
make  depredations  upon  the  coafls  of  the  enemy  for 
the  purpofe  of  plundering  individuals,  for  which  rea- 
fon  they  were  reftrifted  to  fortified  places  and  fortrefTes, 
and  to  property  water-borne ;  and,  therefore,  althou<^h 
I  am  not  fufficiently  informed  as  to  the  precife  nature 
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thohshaviv.  of  this  property,  yet  taking  it  to  be  private  property, 
-  '  ^   and  not  within  the  reach  of  the  capitulation,  it  is  that 

i«05.        in  which  the  privateer  has  acquired  no  legal  intereft 
under  her  commiHion.     I  cannot  difinifs  this  fubjef):, 
without  at  the  fame  time  obferving  upon  the  conduA 
of  theperfons  concerned  in  ihis  privateer,  in  terms  of 
fome  difapprobation.     When  they  found  ihis  public 
property,  which  underthc  capitulation  enured  to  the  be- 
nefit of  the  Crown  of  Oreat  Brifain,  it  was  their  duty 
to  have  given  notice  to  the  Crown  Officers  of  the  fraud 
which  had  been  praftifed,  limiting  their  own  expeQa- 
tions  to  the  intereft  which  they  would  derive  as  falvors 
for  the  Cro\vTi,     The  only  witnefs  brought  forward  to 
fpeak  to  the  circumftances  of  the  capture, and  the  nature 
of  the  property  is  Baron  Hornpefcb^  a  releafing  witnefs, 
who  was  rated  on  board  this  privateer^as  Chaplain  ; 
n6  one  perfon  has  been  produced  who  from  his  own 
knowledge  can  fpeak  to  the  nature  of  the  propertw 
Upon  any  fuppofition,    I  am   of  opinion  that   the 
privateer  has  no  intereft,  and  I  fhall  therefore  condemn 
fhe  public  property  to  the  Crown  conformably  to  th 
terms  of  the  capitulation,  and  refcrve  the  confident— 
taffti  of  the  private  property  till  it  is  claimed. 
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PENSAMENTO  FELIZ,  Megalhaens.  >^iith, 

^His  was  was    a  Portuguefe  Ihip,    with  a    cargo  ^f^^Ztlz^fi^ 

bdonging  to  Britijh   and  Portuguefe  merchants,  J'^^[.^'°'^  * 
vrhich  had  put  into  the  port  of  Mtwos  in  Spaing  in  within  the 
confequence  of  having  fuftained  damage  on  her  voyage  S^tTn  ihe*?(f!uai 
from  Pernambuco  to  Liverpool.   The  veffel  was  brought  ^3'^"  ""^  '^ 
out  by  the  boats  of  the  EnJy??iion  frigate,  at  which 
time  there  were  only  four  perfons  on  board.    The  (hip 
and  cargo  were  reftored  ;  but  it  appearing  that  a  con- 
iidcrable  benefit  had  been  rendered  to  the  parties  intc- 
rcfted  in  the  property  by  this  interference  of  the  cap- 
tors, a  queftion  arofe  as  to  the  nature  of  the  falvage  to 
which  they  were  entitled. 

Judgment. 
Sh"  IfiUiam  S€oit. — The  queftion  principaHy  agitated 
kere  has  been,  whether  the  refcuing  of  this  fhip  and 
cargo  is  a  fervice  of  that  defcription,  which  will  entitle 
the  party  to  falvage  under  the  Aft  of  Parliament.     No 
one  can  deny  that  the  property  has  been  refcued  from 
confiderablc  peril  by  Captain  Capel^  and  that  he  is  enti- 
ced to  a  remuneration  of  fome  kind  or  other ;  but 
it  is  contended  that  the  fervice  rendered  was  not  of  a 
military  kind,  and  that  therefore  it  is  a  matter  not 
cognizable  in  the  Prize  Court.     Now  fuppofmg  it  were 
clear  that  there  really  was  no  falvage ,  as  of  war,  the 
cffed  of  this  objeftion  would  only  be,  that  I  fhould 
put  the  parties  to  the  expencc  of  a  new  proceeding 
m  the  Inftance  Court,    by  transferrmg    this   cafe 
from  one  jurifdidioa  to  the    other.     There    is  no 
doubt  that  the  Court  of  Admiralty  has  a  general 
jurifdiaion  to  reward  fervices  of   this  nature,  and 
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The         and  tha(  ^[^g  party  would  recover  by  aSion  in  the  In- 
FiLir.        fiance  Court ;  but  then  the  proceeding  there  would 
fuhiuh       ^^  attended  with  frefh  expcnces.     As  the  queftion> 
i»09*         therefore,  has  arifcn  incidentally  here,  the  Court  would 
be  difpofed  to  lay  hold  of  any  circumftances  that 
might  give  this  fervice  the  charafter  of  a  war  falvage, 
and  to  prefs  them  with  more  effeft  than  it  might  other- 
wife  do,  for  the  purpofe  of  bringing  the  cafe  within 
the  jurifdiftion,    which  has   been  already    cxercifcd 
upon  it;  and  taking  all  the  circumftances  together,  I 
think  there  is  enough  to  juftify  the  Court  in  fo  doing. 
This  fliip  was  in  the  port  of  Muros  when  the  French 
took  pofleffion  of  the  place }  it  is  true  they  had  retired 
to  proceed  on  another  expedition,  but  they  were  not 
driven  away,  their  hand  was  flill  in  cfTeft  upon  the 
town,  and  they  had  it  in  their  power  to  return  when- 
ever they  thought  proper.     The  principal  per  fens  of 
^  the  place  were  in  the  French  interei'c,  aiiJ  entirely  dif- 

pofed to  fecond  any  attack  upon  Briiijl)  or  Pcriugueft 
property,  and  it  is  highly  improbable  that  they  would 
willingly  have  fufFered  this  (hip  and  cargo,  which  thcV 
knew  to  be  dcftined  for  Engla?id^  to  come  av/ay 
without  moleftation.  The  French  too  were  near  at 
hand,  and  not  unlikely  to  return ;  and  under  fuch 
circumftances,  and  to  prptedl  the  parties  from  further 
•xpence,  I  think  I  am  not  guilty  of  any  violent 
ftraining  of  the  principle  in  pronouncing  this  a  military 
Icrvice,  and  confequently,  that  the  parties  under  the 
mft  are  entitled  to  a  falvage  of  one  eighth. 
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FANNY  AND  ELMIRA,  Hicks,  Mafter. 


HThis  was  an  American  vcflel,  which  had  been  fold  American  (h*p 
in  Inland  by  the  mafter,  without  the  authoiity  of  Tap  to fo  mw 
\i&  owners.     He   ftated  in   an   affidvait  which  was  or"prejudir^*  !• 
given  in,   **  that  in  confequence  of  damage  which  the  l^tt"  dai'miii 
vcflel  had  fuftained  by  getting  upon  the  rocks  in  Sligo  ""^^XVi!^^^ 
bay,  he  deemed  it  right  to  call  a  furvey,  which  was  ^'•,'^*"  *• 
accordingly*  made  by  competent  perfons,  who  reported 
that  it  would  require  I5500I.  to  repair  the  veflel,  a  fum 
far  exceeding  her  value,  and  that  it  would  be  for  the 
intcreft  of,  the  concerned  to  have  her  fold.     That  in 
confequence  of  this  advice  the  ftiip  was  advertifed  for 
lale,  when  Mr.  P.  Ornijby  of  Louifville  in  Kentucky , 
then  at  Sligo^  became  the  purchafer  for  the  fum  of 
305 1. .     That  he  accordingly  executed  a  bill  of  fale 
for  the  (hip  to  Mr.  Ormjby^  who  by  his  defire  paid 
167 1.  3s.  gd.  into  the  hands  of  MefiVis.  Hume  of  Sligo, 
the  correfpondents  of  his  owners,  and  the  remainder 
was  carried  to  account   between   him  and   Ormjby, 
That  Ormjby  foon  after  made  an  offer  to  fell  him.  a 
quarter  part  of  the  faid  veffel  at  the  price  which  he 
had  hlmfelf  given   for  her,   provided   the   deponent 
would  confent  to  navigate  her  again  as  mafter,  and  to 
which  he  acceded.     That  after  the  veflel  was  repaired 
flic  proceeded  on  a  voyage  to  Riga,  from  whence 
ihe-was  returning  to  the  port  oi  London^  when  f}ie  was 
captured  by  the  Danes^  and  recaptured  by  the  Houn^ 
doop  of  war.'* 
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fawnt  Judgment. 

and 

^^^*-.  Sir  miliam  Scott.— TKis  is  the  cafe  of  a  Yeffel  which 
July  2ift,  ^  21^  prefent  iii  the  poffellion  of  the  Court,  having 
»'o^  been  recaptured  from  the  enemy,  and  brought  to  this 
country.  Ihe  fhip  is  clearly  American  property, 
whoever  may  be  the  owners  ,  and  the  only  queftion 
is,  to  whom  it  fliall  be  rcftored.  A  claim  has  been 
given  in  by  a  Mr.  OrmJb)\  an  American^  who  reprc- 
fents  himfelf  as  having  purchafed  the  veffel  at  a  pub- 
lic fale  at  S//f5,  in  Ireland  \  and  there  is  alfo  a  claim 
on  behalf  of  Meffrs.  Coit  and  Edwards y  of  'Ne^  Tork^ 
who  are  admitted  to  be  the  original  owners,  and  whofc 
names  appear  as  fuch  in  the  regillcr  and  other  (hip* 
papers.  A  fale  of  the  veffel  was  made  in  Ireland^  by 
the  mafter,  without  the  authority  of  his"  owners ;  and 
it  is  contended  that  fuch  a  fale,  being  made  under  the 
preflure  of  neceffity,  will  convey  a  valid  title  to  Mr. 
Ormfby^  the  purchafer.  But,  in  the  firft  place,  it  muft 
be  fliewn  that  there  was  a  neceffity,  and  then  it  re- 
mains to  be  confidered  whether  it  was  fuch  as  by  law 
would  give  the  mafter  a  right  to  fell.  That  fuch  a 
cafe  may  arife^  I  am  not  prepared  to  deny ;  fuppofe, 
for  inftance,  a  (hip,  in  a  foreign  country,  where  there 
is  no  correfpondent  of  the  owners,  and  no  money  to 
be  had  on  hypothecation  to  put  her  into  repair.  Under 
«  thefe  circumftances,    what  is  to  be  done  ?  the  Ihip 

may  rot  before  the  mafter  can  hear  from  his  owners  ; 
and,  therefore,  if  the  neceffity  were  clearly  fhewn, 
with  full  proof  thaf  every  thing  was  done  optima fide^ 
and  for  the  real  benefit  of  the  owners,  the  Court 
might  be  difpofed  to  fuftain  a  purchafe  fo  made.  There 
is  a  very  convenient  praSice  which  obtains  in  the 
Courts  of  Vice  Admiralty  in  the  Wejt  Indies^  where 

the 
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\he  faft  of  diftrefs  being  proved,  the  tranfaftion  is  not       Faknt 
left  to  the  mafter,  but  a  fale  is  ordered  under  the      elmha.' 
fupcrintendance  of  the  Court  itfelf..     The  legal  va-  '  "^  - 

lidity  of  fuch  transfers  has,  however,  been  contefted  liop.  * 
in  the  Courts  of  this  country,  and  they  were  not  held 
to  be  good  ;  though  the  learned  Lerd,  who  prefided 
in  the  Court  where  that  decifion  took  place,  might  ' 
perhaps  incline  to  confiJer  it  as  ;a  defeft  in  the  law  o^ 
this  country,  that  a  praftice  fo  conducive'to  the  public 
utility  could  not  legally  be  maintained.  In  a  cafe  of 
that  defcription,'!  fay,  ftrongly  put,  where  there  was  n6 
ground  for  fufpicion,  although  I  do  not  know  that 
fuch  a  power  is  given  to  the  mafter  by  the  general 
Bnaritime  law,  yet,  feeling  its  expediency,  this  Court 
■would  ftrain  hard  to  fupport  the  title  of  the  purchafer. 
But  then  there  muft  be  the  clcareft  proof  of  the  ne- 
ccflity ;  it  myft  be  (hewn  not  only  that  the  veffel  wafe 
in  want  of  repair,  but  likewife  that  it  was  impoffible 
to  J)roctire  the  money  for  that  purpofe.  Now  in  thig 
cafe,  all  that  is  faid  in  the  bill  of  fale  is,  that  tne  ihip 
hsid  fuffered  fo  extremely  in  the  harbour  el  Sligo^  tnat 
upon  a  furvey  of  her  fituation  and  ftatc,  fhe  was 
condemned,  and  a  fale  for  the  benefit  of  the  concerned 
recommended.  Mr.  Ormpy  ftates  that,  fince  the  pur- 
chafe,  he  has  been  under  the  necefllty  of  laying  out 
upwards  of  8ocl.  upon  the  veflt:!  to  put  her  in  repair  } 
but  then,  if  it  was  worth  his  while  to  do  all  thi», 
how  docs  it  appear  that  it  was  not  equally  fit  to  be 
done  for  the  original  owners  ?  There  is  no  conftat  that 
the  mailer  could  not  obtain  money  for  the  repair  of 
tiic  veffel ;  on  the  contrary,  the  correfpondents  of  the 
owners,  at  SUgo,  declare,  th?it  they  did  every  thing  in 
their  power  to  prevent  the  fale,  and  were  ready  ta 
4ttdke  any  advances  that  might  be  found  neeeffary^ 
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fankt       But  the  Court  is  not  called  \i\  on  to  determine  up<» 
Elm  IRA.      the  validity  of  the  title,  which  may  be  matter  of  dif- 
'  cuflion  hereafter  in  the  American  Courts ;  It  is  only 

ucj. '  required  to  give  poflcffion— and  undoubtedly,  I  (hall 
not  take  upon  myfelf  to  do  any  thing  which  might 
have  the  appearance  of  affirming  this  purchafe,  which 
has  been  condufted  in  a  manner  that  throws  a  great 
degree  of  fufpicion  upon  the  whole  tranfaftion. 
The  fa6l  that  the  mafter  afterwards  became  a 
fubordinate  purchafer,  under  Ormjby^  of  one  fourth 
part  of  the  vcflel,  and  at  the  price  which  he  himfelf 
had  given  for  her,  fmells  rank  of  collufion.  It  is 
alfo  a  very  extraordinary  circumftance,  that  the 
mafter,  who  executed  the  bill  of  fale  annexed  to  the 
claim  of  Mr.  Ormjby^  in  which  hereprefents  himfelf  as 
having  full  authority  to  difpofe  of  this  (hip,  fays,  m 
his  anfwer  to  the  tenth  interrogatory,  tjjat  "  the  fhip 
was  fold  for  the  benefit  of  the  underwriters,  ^nd  there- 
fore no  bill  of  fale  was  made.'*  The  fhip's  regifter, 
and  all  the  papers,  point  to  Coit  and  Edwards  as  the 
owners  of  the  vefl'el,  and  I  have  no  hefitation  in 
reftoring  the  poffefTion  to  them.  But  it  is  faid,  that 
Mr.  Orvijby  does  not  objtd  to  the  reftitution  of  the 
fhip  to  the  former  owners,  provided  he  is  indemnified 
for  the  money  which  he  had  laid  out ;  and  the  cafe 
has  been  aflimilated  to  fome  others,  in  which  a  neu- 
tral, having  purchafcd  under  a  title  which  was  not 
allowed,  the  Court  has  given  the  expences  of  amelio- 
ration. But  thofe  were  bona  fide  purchafes,  under  a 
title  which  the  neutral  thought  to  be  good,  and  which 
afterwards  was  difallowed,  upon  a  principle  of  law, 
which  was  latent  to  him.  Here  I  do  not  fay  there 
was  a£lual  collufion  between  the  parties ;  but  there 
is  that  x^hich  would^  in  fome  degree^  warrant  the  fuf.. 
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pSdon.     How  any  man,  of  common  prudence,  could       Fak».t 
have  become  a  fair  and  difmterefted  purchafer,  under     rtMraA. 
luch  a  bill  of  fale.  and  where  there  were  fuch  reafons  — — 
to  doubt  the  regularity  of  the  matter's  condudl,  is        i«09,  ' 
not  very  intelligible  ;  but  if  Mr.  Ormjby  has  fo  done, 
he  mud  look  to  the  feller  for  his  remedy.     I  certainly 
ihall  not  refer  it  to  the  regiftrar  and  merchants  to 
report  upon  the  money  afferted  to  have  been  laid  out 
by  Mr.  Ormjby ^  in  the  amelioration  of  the  veffel,  as 
owner  under  this  purchafe ;  befides,  the  propofition 
is  fubjeiSl  to  this  further  inconvenience,  that,  fuppofing 
him  to  be  difpofed  to  rclinquifli  his  claim  to  the  veffel, 
the  matter  may  diflent,  and  prevent  his  retiring  under 
fuch  an  arrangement.    I,  therefore,  reftore  the  poffcf- 
iion   of  the  veffcI  to  the  perfons  appearing  by  the  re. 
gifter  and  fliip's  papers  to  be  the  owners,  without  pre- 
judice to   fuch   rights  as  Mr.  Ornifbyy  or  any  other 
perfons,   may  have  acquired  by  purchafe,  or  othcrwife 
as   (hall  appear  to  the  proper  Court  of  Juttice  ia 
America. 
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J*-* 'S'"'  LUCY,  Taylor. 

1109.  ^ 

^Sd»ofPr/z#      'T'His  was  rhe  cafe  of  an  Amcridvi  Ihip  which  had 
Ycflfcibyihc  ^  hcQ:n  fcized  bv  the  French  zt  Ha?nburzl\  on  ac^ 

Xoeiny  noc  ^  ■'  1         /i  • 

wiikiathe         CouHt  c;f  hcr  hrxviiig  come  from  hvglandm    The  (hip 
Mw  order  i.i        wns  cind.mncvi  by  the  Prize  Tribunal  at  Pi7risj  foon 

-MB  Ski.  iBo7.    *^^'^*'  ^^^'^--^«'^  ^s  was  purchafed  at  a  public  falc  for  her 

foKP.er  owners;  ?sA  ihc  qucfi:  rr*  was  as  to  the  validity 
of  the  purchafe  under  the  Order  in  Council,  >»'hich 
declares  the  fale  of  (hips  by  the  enemy  to  neutrals  to 
be  illegal. 

Judgment. 
Sir  WiH'ui?',:  Scctt, — I  am  of  ruinion,  upon  the  whole^ 
that  the  parties  are,  in  this  cjI'j,  cniuled  to  reftitution. 
It  is  a  proceeding  under  the  Ch\lcr  in  Council,  prohi- 
bidng,  on  a  principle  of  retaliation,  the  falc  of  (hips 
by  the  cnc;;n',  on  a  fuppofition  that  they  had  declared 
all  falcs  of  Kr,gHfb  vefids  to  neutrals  to  be  null  and 
"void-  It  is  certainly  a  rcflriftion  which  is  contrary  to 
the  general  policy  of  this  country,  but  it  was  thought 
ncccflhry  to  countcraft  and  repel  the  injurious  effeSs 
of  the  rule  adopted  by  the  enemy.  When  the  caufe 
'  came  on  before,  I  was  hiclined  to  hold  that  whatever 
hard(hip&  might  arife  to  neutrals,  it  was  a  juft  appli- 
cation of  the  principle  of  retaliation,  and  as  fuch  the 
confequence  (hould  be  laid  at  the  door  of  the  enemy. 
At  the  fame  time  it  did  appear  to  me  to  be  extremely 
ncceflTary  not  to  carry  the  rule  one  inch  beyond  the 
purpofe  for  which  it  was  adi^pted  ;  and  that  if  it  could 
be  fiic\v!i  that  the  enemy  did  not  follow  up  their  or- 
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iinances  to  thdr  full  extent,  the  policy  of  this  coun-        The 
try  would  fuggeft  a  correfponding  relaxaiion.     In  this  *         ^ 

cafe  the  fliip  had  been  feized  at  Hamburgh  by  the     y«*  **t^ 
frencb^  on  the  ground  of  coming  from  this  country, 
and  was  fold  under  a  fentence  of  condemnation,  when 
Ihc  was  repurchafed  by  her  former  owners.  The  Court 
fdt  the  hardfliip  of  preventing  neutrals  from  purchaf- 
ing  their  own  veffcls,  and  therefore  fufpended  its  de- 
cree to  fee  what  was  the  exaft  nature  of  the  reftric- 
tion  impofed  by  the  enemy.     On  looking  into  the 
French  Code  de  Prizes,  I  have  reafon  to  think  that  it 
was  not  a  part  of  French  policy  to  reftrift  the  fale  of 
enemy's  prize  veffels ;  for  though  it  is  laid  down  ia 
general  terms  in  the  ordinances  of  1 744  and  1778, 
that  ihips  conftruded  by  the  enemy,  or  fuch  as  have 
bebnged  to  an  enemy  proprietor,  cannot  be  confix 
dered  as  the  property  of  neutrals  or  of  allies,  unlefs 
it  ihall  be  fhewn  that  the  transfer  took  place  before 
the  commencement  of  hoftilities ;    yet  there  is  *  ati 
arr6t  of  the  16th  Jan.  1780  *,  from  which  it  appears 
that  French  fliips  taken  and  fold  as  prize  by  the  enemy* 


*  Par  Particle  7  de  mon  rcglement  du  26  Jiiillet  1778,  concer- 
aant  la  navigation  des  fujets  dee  puifTances  neutres,  j'ai  ordonn^ 
la  confifcation  des  batimens  qui  auroient  appartenu  a  xnes  ennemis^ 
1  moias  qu*il  ne  fCit  juftific  par  pieces  authcntiques  qu'ils  ont  ^t6 
acfaet6s  avant  les  hoililities  :  La  ferme  refolution  o\\  je  fuis  d« 
donner  toute  protection  a  la  libcrte  du  commerce,  m'ayant  deter* 
mine  a  excepter  a  cette  difpofition  les  batimens  de  mes  fujett 
qui  auroient  etc  pris  et  vendus  par  mcs  enncmis ;  je  vous  fais 
cette  lettre,  pour  vous  dire  que  mon  intention  cft»  que  les  vaifleaux 
Fran9ois>  achetes  par  les  neutres  depuis  le  commencement  dot 
hoftilites,  ne  puifTent  etre  reputes  de  bonne  prize  quoiqu'  ils  aient 
appartenu  a  mes  ennemis. — Lettre  du  Roi  *A.M.  L'AMIRAL 
Code  its  Prizci,  ton;u  a.  p^^ap. 

are 
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The         are  not  to  be  confidered  as  within  the  terms  cf  thcfe 
-,--  rigorous  orders.     Now  this  is  a  cafe  precifely  of  that 

July  28th,  dcfcriptioii ;  the  Ihip  was  taken  by  the  French^  and 
repurchafed  by  the  former  owner ;  and  as  I  think  it 
would  be  improper  to  carry  the  reftridion  further 
than  the  enemj  has  done,  unlefs  the  captor  can  fliew 
that  a  more  rigid  rule  has  been  applied  by  the  modem 
Government  of  JFrancCy  I  (hall  reflore,  giving  them 
their  expenccs.  * 


Jufy  2Stb,  FORSIGIIEID,   WlJLLEDSEN. 

1S09. 
Srcichof  JN  ^^^s  cafe  an  allegation  had  been  given  in  on  be- 

biockaje.-.       1  i^j^if  of  the  fi:ct  under  the   orders   of  Admiral 

Claim  of  joint 

jotcieft  on  ihe  DUkfoTi,  fctting  forth  a  claim  of  joint  capture.  The  al- 
admitted,  th«  '  legation  ftated,  "  that  Admiral  Dickfon  having  received 
withhi* he  pur-  orders  to  proceed  with  the  fquadron  under  his  com* 
•^VcCiwikc/   mand,  for  the  purpofe  of  forming  the  blockade  of  the 

Tcxel ;  he  judged  it  neceflary,  for  the  better  execution 
of  the  fervice,  that  a  clofer  blockade  ihould  beefFefted 
with  the  view  of  intercepting  any  veffels  that  might, 
from  their  fmall  draught  of  water,  be  able  to 
keep  clofe  in  (hore,  and  thereby  evade  the  vigilance 
of  his  fquadron.  That  by  a  certain  order  in  writing 
under  his  hand,  he  direftcd  Captain  Smith  of  Hi$ 
"Majefly's  fliip  America^  v/ith  feme  other  veiTels,  16 
ciuize  between  the  Hakcfand  and  Campcrdown^  taking 
care  ftriftly  to  watch  the  motions  of  the  enemy,  and 
to  join  him  occafionally  for  the  purpofe  of  communis 
eating  intelligence  of  any  movements  made  by  thenu 
That  Captain  Smith  was  at  the  fame  time  ezpreislj 

ordered 

•  The  captor  was  unable  to  fljcw  that  any  other  rule  had  bce9 
applied  by  the  prcfcnt  French  GoTcrnmcnt,  and  coafequeAtly  tk% 
teftitutioB  paficd  under  this  decree* 


\ 


HIGH  COURT  OF  ADMIRALTY.  Wj 

red  carefully  to  "avoid 'being  at  fuch  a  dlflance  as  to  Tht 

ent  his  obferving  fignals  made  from  the  fleet.  That  ' 

;  fliort  time  srfterwards.  Admiral  Dickftriy  by  an     y-i'  i^fH*  - 
r  in  writing  of  the  fame  tenor,  dircdled  Captain 
b  of  His  Majefty*s  fhip  Diredor^  to  take  the  ftation 
le  America^  and  perform  the  fervices  above  men- 
ed  with  the  then  detached  (hips.     That  in  confe- 
iice  of  the  aforefaid  orders,   His  Majefly's  (hip« 
eftory  Vetcrariy^Lnd  Latona^  with  the  Hazard  Cutter, 
e,  in  the  morning  of  the  fourth  day  of  May  17991 
the  mouth  of  the  Tixel.  and  between  the  reft  of  the 
t  and  the  fliore,  and  were  afting  in  concert  and  co- 
rating  with  the  reft  of  the  fquadron  under  Adml- 
Dick/on.     That  from  day-light  till  half  paft  five 
lock  in  the  faid  morning,  they  were  in  fight  of  the 
t  at  the  diftance  of  about  five  or  fix  miles,  and 
iding  in  on  different  tacks  towards  the  enemy's 
%  but  were  foon  after  loft  fight  of,  until  about  a 
irtcr  paft  nine  o'clock,  by  reafon  of  an  intervening 
sinefs.     That  between  the  faid  hours  of  half  paft 
5  and  nine  the  faid  detached  fhips  met  with   and 
ained  the  Forftgheid^  and  four  other  fhips,  for  which 
fleet  had  been  watching  fome  days.     That  at  the 
€  of  capture  the  fleet  v/ere  not  at  a  greater  diftance 
n  ten  or  twelve  miles  from  the  in-fhore  fquadron, 
I  were  fufiiciently  near  to  have  heard  the  report  of 
guns,  had  any  refiftance  been  made,  and  to  have 
ncdiately  joined  in  battle.     That  if  at  the  time  of 
ture  the  fleet  was  not  in  fight,  it  was  caufed  by  the 
rrvening  hazinefs  ef  the  weather,  as  the  detached 
)•  could  not  have  been  in  any  fituation  between 
fleet  and  the  ftiore,  without  at  the  fame  time  being 
jght,  if  the  weather  had  been  clear.     That  between 
e  and  ten  the  detached  ihips   again  appeared  in 

fight 


liiXtfCHIIB^ 
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fight  with  the  veflels  they  had  brought  to^  and  at  eleteil 
joined  the  reft  of  the  fquadron.'* 

Judgment. 

Sir  William  Scot t.^This  cafe  has  been  depending  l 
great  length  of  time,  in  order  to  receive  the  benefit  of 
the  judgment  of   the  Superior  Court  in  the  cafe  of 

^hl^  '^  -^"^^  ^^^  AV^i?r;i,  which  has  lately  been  decided.    In 

that   cafe  the  prize  was  not  taken  for  a  breach  of 
the  blockade  .of  C^J/z,  from  which  port  fhe  was  coming 

out  at  the  time,  the  fleet  not  being  ftationed  there  fos 
the  purpofc  of  preventing  the  egrefs  oijnercbani  veflfels, 
but  to  watch  the  enemy's  fleet,  which  was  then  in  a 
ftate  of  preparation  for  fca.     The  cafe  therefore  re- 
folved  itfelf  into  a  mere  queftion  of  property  not  in- 
irolving  any  queftion  of  breach  of  blockade,  and  it 
was  held  that  the  reft  of  the  fleet  were  not  entitled  to 
ftare  in   the  proceeds  of  the  cargo  which  was  fo  col* 
demned,  as  the  capture  was  not  within  the  purpofes  for 
which  they    were  aflbciated  ;  from  which  it  fliould 
feem  to  follow,  that  fliips  captured  for  a  breach  of 
blockade  would  be  the  joint  prize  of  the  whole  fleet 
employed  on  that  fervice.     On  admitting  the  allega- 
tion in  this  cafe,  I  laid  it  dosvn  as  a  principle,that  there 
was  in  the  nature  of  fucli  an  aflbciation  a  unity  and 
identity  of  fervice,  that  formed  a  juft  foundation  for 
joint  intereft  in  pri/-cs  taken  for  the  violation  of  block- 
ade, becaufe  it  could  not  be  fupported  without  unity 
of  operation.     The  aflbciation  formed  the  blockade) 
which  could  not  exift  without  it.     It  remains,  there* 
fore,  for  me  to  confidcr  whether  the  evidence  is  fuch 
as  to  bring  the  cafe  within  the  principle ;  and  I  am  of 
opinion  that  it  does.     It  appears  that  this  prize  was 
captured  by  certain  veflels  belonging  to  the  fleet  o£ 
Dick/on^  which  he  had  fent  clofc  in  ihore  for 

the 
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purpofe  of  executing  the  duty  of  the  blockade  in         ^^ 

3re  effe&ual  manner,  with  exprcfs  orders  to  avoid      - 

g  at  fuch  a  diftance  as  to  be  out  of  fight  of  liis  fig-      7«^v  »«t^ 

.     From  day-light  till  half  pad  five  o'clock  on  the 

Tiing  of  the  capture,  they  were  in  fight  of  the  fleet, 

were  foon  afterwards  obfcured  by  an  intervening 

inefs  of  the  weather,  and  were  not  fccn  again  till 

ut  a  quarter  paft  nine,  having  in  the  interval  made 

capture  in  qucflion.     It  is  admitted  in  the  anfwers, 

:  thefe  fhips  were  affociated  in  the  fame  fcn'ice  of 

ckade,  and  that  in  the  execution  of  that  fervice 

le  were  ftationed  clofe  in  fliore,  and  others  at  a  dif- 

cc,  further  out,  and  that  this  prize  was  taken  not  ^ 

ly  during  the  affociation  of  the  fquadron  for  this 

pofe,  but  for  a  breach  of  the  blockade  j  and  there- 

B,  upon  the  principle  which  I  laid  down  upon  the 

niflion  of  the  allegation,  I  am  bound  to  pronounce 

t  the  whole  fleet  mud  be  entitled  as  joint  captors. 

miral  Dickforiy  who  gave  the  orders,   appears  to 

nk  that  the  capturing  fliips  were  detached  from  the 

t  of  the  fquadron  ;  but  they  were  not  fo  in  the  legal 

Ic  of  the  word,  which  implies  not  merely  a  local 

aration,  but  that  the  fliips  are  fent  oft'  upon  fomc 

icr  fervice.     Here  all  the  fhips  of  the  fleet  were  a£t- 

j  together  for  the  fame  purpofe,  and  confcquently 

iure  equally  entitled. 
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juhtr^,  JONGE  JOSIAS,  Jurgens£N. 
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jijjp       'T^iiis  was  a  Danijh  (hip,  which  with  fevcral  oth 

ri*^  h  AH.  ^^^  ^^^"  fcized  by  Admiral  Berkley  in  the  Tagus 

mxM^Birkity,  on  the  24ih  of  Feb.  1 800,  and  fcnt  to  Etifland  for  ad 

^  Ms  (hare  in  judication.  In  thc  lirit  inltance  a  claim  of  territory  b 

^tlaed 'under  becn  advanccd  by  the  Portuguefc  Conful,  but  that 

I^tile*wnvenl*  withdrawn,  and  the  queftion  now  arofe  upon  a  clai 

^Mn  of  Cimtrm,  "^vhich  had  been  given  in  on  behalf  of  the  matter  fo 

sot  admittea*  ^ 

three  eighth  parts  of  the  {liip,his  property, as  protc 

under  the  1 6th  article  of  the  Convention  of  Cintrs  -^m, 

^30,  180S.  The  article  provides  "  that  all  fubjefts  oiFrarue^  or 0  —  / 

pbweVs  in  friendfliip  or  alliance  with  Franee^  domiciL * 

ated  in  Portu^al^  or  accidentally  in  the  country,  IbaW'  / 
be  protected  ;  their  property,  of  ever)'  kind,  movcabl  ^ 
and  immoveable,   fliall  be  refpefled  ;  and  they  flial  I 
be  at  liberty  either  to  accompany  the  French  armyo^ 
to  remain  in  Portugal.     In  either  cafe  their  propert 
is  guaranteed  to  them,  with  the  liberty  of  retaining  o 
of  difpofingof  it,  andof  pafling  the  produce  of  thcfal 
thereof  into  France^  or  any  other  country  where  th^ 
may  fix  their  refidence,  the  fpace  of  one  year  bein 
allowed  them  for  that  purpofc.    It  is  fully  underftoa 
that  (hipping  is  excepted  from  this  arrangement,  oa  1 
however  in  fo  far  as  regards  leaving  the  port,  and  th^ 
none  of  the  ftipulations  above  mentioned  can  be  mac5 
the  pretext  of  any  commercial  fpeculation.**     It 
ftated  in  the  claim,  that  thc  (liip  entered  the  port 
Lijbon  fome  time  in  Auguji  1807,  prior  to  the  decl*^^ 
ration   of  hoflilities  on  the  part  of  England  again /^ 
Denmark^  and  alfo  prior  to  thc  occupation  of  Lijba^ 
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V  the  French,  and  that  fiie  remained  there  unmdefted        T»vi ' 
ixtil  flie  was  feized  by  Admiral  Berkley i  _1_         •  -, 


On  behalf  of  the  Claimants— A,  letter  from  Admiral 
>//<7/i,  who  commanded  off  the  Tagus  in  Auguji  1 S08, 
;«ras  relied  on  to  fliew  that  he  had  hot  adled  againft  thcfe 
reflels  after,  or  in  confequence  of  the  Convention  of  C/;/- 
'ra  ;  and  it  was  contended  generally  ^hat  as  thtkDanifh 
Mlaflerd  were  the  fubjefts  of  d  power  in  amity  with 
t^rance^znd  accidentally  in  the  country,  they  came  fairly 
jrithin  the  fimple  conftrudion  of  the  treaty,  and  were 
ajtitled  to  proteSion  under  it  fo  long  as  they  i-emdncd 
n  port^  That  the  only  exceptioli  with  refpeft  to  fhip- 
!ring  related  to  their  quitting  the  port^  and  that  it  was 
?lcar,  from  the  exception  itfelf,  that  property  of  that 
lefcription  was  within  the  intent  and  meaning  of  i^ 
^ntra£Hng  parties*     ^    ^ 

JPcr  the  Captors — It  was  ilrpjed  that  the-provifo  as 
*0  ffiippnig  muft  \>c  taken  with  reference  to  the  con* 
text,  and  could  have  this  meaning  only  ;  that  if  any 
E>erlbns  included  in  the  preceding  part  of  the  article 
fiappened  to  be  pofleffed  of  any  property  in  {hipping, 
9ie  protedion  fhould  alfo  extend  to  that  defcription  of 
ibeir  property.  That  the  article  evidently  referred  to 
*ich  perfons  as  were  adherents  to  the  French  caufe  iri 
Por-tugaly  and  not  to.  perfons  going  thei'e  oh  other 
Pounds  and  with  other  views.  That  the  permiflion 
^^  difpofe  of  the  property,  and  to  pafs  the  proceeds 
«ito  France,  or  any  other  country  where  they  might 
fi^c  their  refidence,  (hewed  that  the  article  was  not  in- 
tended to  apply  to  this  defcription  of  perfons.  That 
It  \ras  an  interpretation  fufficiently  large  to  admit  that 
it  extended  to  all  perfons  holding  connection  with  the 
YOU  It  K  French 


July  29lh, 
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Ti  e        French  during  the  time  they  were  in  poffeflion  of  the 
joyci  josiAs.  country,  and  could  not  be  extended  to  cafes  not  in  the 

7»/)r29th,     contemplation  of  the  contracling  parties,  nor  within 
*^'       the  found  mterpretation  of  the  words  employed  in  the 
inftrument  which  they  had  conftruQed. 

I 

Judgment. 
Sir  William  Scott. — I  am  called  upon  to  decide  thii 
queftion,  and  every  confideration  of  public  policy  and 
of  tendemefs  for  the  parties  interefted,  makes  it  proper 
for  me  not  to  delay  giving  the  opinion  of  the  Court 
upon  the  legality  of  the  claim,  which  has  been  fub- 
mitted  to  its  confideration.     In  the  firft  inftance,  a 
claim  was  given   by  the  Pcrtugue/e  Government  for 
thefe  veffels,  as  having  been  taken  in  violation  of  the 
territorial  rights  of  that  nativ^n.    But  it  has  been  with- 
drawn, and  confequently  there  is  an  end  of  any  pro- 
teftion  whicli  thrfe  Dj/ics  can  Jtrive  from  a  preten- 
lion  fo  introduced,  it   bt;Ing  an  cflablifiied  law  that 
the  claim  of  tcrritoiial  right  can  be  advanced  only  by 
thofe  to  whom  the  tcrriioiy  belongs  ;  the  fubjefh  of 
other  ftates  can  do  no  more  than  refer  themfelves  for 
redrefs  to  the  neutral  power  undei*  whcfe  lights  they 
hoped  to  find  protcftion.     The  parties,  however,  have 
fet  up  a  claim  under  the  flipulations  of  the  Convention 
of  Cintray  which,  it  is  affumed  are  applicable  to  the 
property  of  ihdc  DaniJIj  Maftcrs  of  veffels.  Now  I  think 
there  is  a  queftion  preliminary  even  to  this,  namely— 
whether  the  flipulations  of  a  treaty  can  be  fet  up  by 
thofe  who  wxre  not  parties  to  it.     The  Frcnchy  who 
were  parties  to  the  treaty,  might  undoubtedly,  though 
they  are  enemies,  contend  for  that  conflrudion  which 
they  might  alledge  was  in  the  intent  and  meaning  of 
the  contracting  parties  at  the  time,  and  they  have  a 

right 
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right  to  demand  the  application  of  the  treaty  fo  con-         The 
ftnied,  to  thofe  perfons  on  whom  they  meant  to  con-     ''^^  J""^>' 
ferproteflion.    But  whether  others  who  have  no  rights     July  29th, 
as  parties  to  that  treaty,  but  who  are  indireftly  benefit- 
ted by  It,  are  competent  to  contend  for  its  fulfilment 
is,  I  think,  more  than  doubtful.     Taking  it,  however, 
that  thefe  Danijh    mafters  are  competent   to  claim 
under  the  treaty,  the  queftion  then  is,  whether  the 

conftrudion  here  contended  for,  is   that  which  the 
Court  would  be  warranted  in  adopting.    For  although 
the  Court  might  .be  difpofed  to  put  a  favourable  inter- 
j)retation  upon  the  articles  of  the  treaty,  it  is  bound  to 
conftrue  them  according   to   their  natural  and  fair 
meaning,  and  not   to  impofe  upon  the  contraSing 
parties  ftipulations,  which  were  never  in  their  contem- 
plation.    The  bufinefs  of  the  Court  is  to  expound  and 
explain,  not  to  frame  original  treaties.     Now  it  is  a 
feature  of  the  Convention  of  Cinira,  very  illuftrative 
of  its  real  charafter,  that  it  is  a  treaty  for  the  military 
evacuation  of  Portugal  by  the  French  army,"  and  that 
Ae  parties  to  it  are  the  commanders  of  the  refpeftive 
armies.     That  is  a  cii:cumflance  which   impreffes  a 
flrong  conviction  that  this  treaty  has  no  direft  refer- 
ence to  maritime  intcrefts,   and  ought  not  to  receive 
fuchan  application,  unlefs  it  is  diftinAly  exprefled.  If 
there  are  any  articles  pointing  to  the  immunity  of  thefe 
veflels,  the  Court  would  be.  inclined  to  give  them  full 
cffeft,  and  not  to  conftrue  them  with  a  pundlilious 
hefitation  and  fcrupulofity,  refpefting  the  competence 
of  the  authority  under  which  they  were  framed.    But  in 
general,  the  faft  that  it  was  drawn  up  by  military  per- 
foDs,  and  for  great  military  purpofes,  does  give  the 
treaty  a  charader  which  is  ufeful  as  cxpofitory  of 
Its  true  meaning.    The  maritime  department  was  fepa- 

K  2  rate 
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Tht         rate  and  diftind,  and  under  a  diftinft  authority  ;  un* 

lels,  therefore,  there  are  articles  that  co    cx!prcBiy 

Jt^y  »9»h,     point  to  maritime  objefts,  it  is  reafonable  to  conclude 

that  they  ^vcre  not  in  the  contemplation  of  the  paniet 

themfelves.     Taking  that  as  a  fair  rtile  of  expofitioDi 

I  am  to  coiifider  the  efTed  of  the  i6th  article  of  the 

treaty,  as  applied  to  the  claims  of  the  mailers  of  thefc 

Danijh  veffels,  which  were  lying  in  the  Tagus  at  the 

time )  and  it  would  certainly  be  a  (ingular  circum* 

ftance  if  the  French  Generals  had  ftipuUted  for  the 

protection  of  the  property  of  thefe  perfons  who  h^ 

pened  to  be  upon  the  fpot,  amounting  only  to  a  fmall 

part  of  the  vcSels,  without  making  any  provilion  for 

the  remaining  parts  of  thofe  veffels, which  were  equally 

ihe  property  of  the  allies  of  France ^  though  not  per* 

fonaliy  iwPortugal  at  that  time.  The  words  of  the  aiticle 

are  thefe,  "  that  the  property  of  perfons  donHciliated,or 

accidentally  in  the  country,  (hall  be  protefled  ;^'  and 

under  this  defcription  it  is  faid,  that  thefe  perfons  are 

to  be  coiifidered  as  being  accidentally  in  the  countryt 

and  that  therefore  they  come  within  the  provifioos  of 

this  article.     The  words  are  certainly  large,  but  I  muft 

again  refer  to  what  I  before  obferved,  that  this  is  a  treaty 

applicable   to   military   a&irs,    to  the  exclufion  of 

every  objeft   of  maritime  policy.     Under  the  terms 

**  domiciliated,*'  thefe  Danijh  mafters  certainly  do  not 

come ;    do   they  then  under  the  other  defcription 

of  perfons  "  accidentally  in  the  country  ?'*  If  thefe 

words  flood  alone,  with  the  flrong  difpoiidon  I  fed  to 

give  them  the  moft  favourable  conftniftion,  I  ihouU, 

though  not  perhaps  without  doing  fome  violence  to  their 

meaning, be  inclined  to  hold  that  thefe  perfons,  being  on 

board  their  (hips  in  the  port  oiLiJbon^mi^t  be  included 

under  the  terms  ^^accidentally  in  the  country/'  Iflioidd 
imder  that  difpofition  be  inclined  to  hold,  that  the 

word 
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word  •*  accidentally"  applied  to  all  perfons  in  a  fitua-         The 
tian  contra-diftinguifhed  from   domiciliated,  though  J^^^'  J^"-^*- 
Ycrhaipz  more  immediately  to  perfons  attending  on  the     y^/y  i9~ 
anmes,  or  on  vifits,  or  refiding  there  for  the  purpofes        **^^' 
of  bufinefs,  pleafure,  or  curiofity.      It   would    re- 
quifc,  however,  all    the  indulgence,    which   I    ad- 
mit the    perfonal  circumftances    of   the  cafe    call 
for,  to  include  under    the    dcfcription,    mafters  of 
Mpg  coming  merely  to  the  port,  and  not  to  the  ' 
country^    But  when  I  look  to  the  context,  I  think  it 
rcfults  in  the  cleared  manner,  that  the  words  never 
VCTC  intended  to  convey  fuch  a  meaning ;  for  how 
does  the  article  go  on  ?  '*  That  they  fliall  be  at  liberty 
to  remain  in  Portugaly  or  to  accompany  the  French 
tfmy."    That  is  the  alternative  s  now  what  kind  of 
option  is  this,  what  profpeft  does  the  permiffion  to 
accompany  the  French  army,  or  to  remain  in  Pfirtugal, 
hold  out  to  thefe  Danijh  mafters?  They  could  only  re. 
main  by  giving  up  their  veffels  and  their  employment; 
and  as  to  following  the  French  army,  it  is  quite  ridicu- 
lous, when  applied  to  perfons  fo  circ  amftanced.     The 
inicle  then  goes  on  in  the  fame  ftrain,  "  that  they 
ftall  be  protefted,  and  niay  be  at  liberty  to  transfer 
Aemfelvcs  to  France^  or  any  other  country,  in  which 
Aey  may  wifti  to  fix  a  refidence."     Now   thefe  are 
[    perfons  who  have  a  fixed  refidence  already  in  their 
own  country,  they  have  no  wilh  to  remove  to  France^ 
which  is  entirely  out  of  all  contemplation  with  them 
or  to  any  other  country  but  their  own  ;  they  have  no 
intention  of  difpofing  of  their  fhares  in  thefe  veffels, 
fiill  Icfs  of  remaining  in  Portugal.     Neither  the  one 
nor  the  other  of  thefe  alternatives  can,  without  a  ludi« 
crous  perverfion  of  the  terms,  be  applied  to  thefe  per- 
ions,  or  to  the  property  of  mafters  of  veffels,  who  come 
10  the  port  only  to  go  back  again,  and  it  is  evident 
chat  they  were  wholly  out  of  the  view  of  the  con- 
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The         traaing  parties.     Then  follow  the  words  "  (hippin?  i^ 

. '. included     m  this  article,  which  has  very  juftly  been 

^"lio*^'^'     defcribed  as  clouded  in  fome  of  that  obfcurity  which 
hangs  over  no  fmall  portion  of  this  treaty.  But  I  do  not 
undcrftand  ihofe  words  as  enlarging  the  defcription  of 
perfons  meant  to  be  benefited.  1  he  interpretation  which 
'  I  put  upon  the  words  is  this,  there  are  a  great  number 
of  foreign  merchants  refiding  at  Lijbofj,  many  of  whom 
are  poffeffed  of  (hipping,  and  the  fliips  of  fuch  perfons 
who  are  themfelves  protefted  by  the  preceding  part 
of  the  article  to  which  thefe  words  muft  refer,  are  to 
be  protefted  .alfo  ;  it  being  ftipulated  that  if  they  fend 
the  fliips  out  to  fea,  they  fliall  not  carry  off  their  pro- 
perty  without  being  under  the  view  of  thofe  who  have 
a  right  to  guard  againft  any  abufe  of  the  indulgence. 
Under  thefe  confidcrations,  and.  not  without  confider 
able  pain,  I  feel  myfelf  bound  to  conftrue   the  treaty 
in  a  manner  unfavourable  to  the  claimants,  and  to 
hold  that  it  does  not  extend  to  the  protection  of  their 
property  in  thefe  veffels,  which  I  am  faiisfied  was  not 
within  the  view  of  the  perfons  who  framed  the  conven- 
tion.  There  are  drcumftances  in  the  cafe  which  entitle 
this  unfortunate  clafs  of  men  to  the  utmoft  indulgence 
from  thofe  who  may  be  ultimately  benefited  ;  but 
prefent  it  is  my  public  duty  to  pronounce  that  th< 
property  in  thefe  veffels  are  not  protefted  under  t 
.   treaty. 
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Judgment. 


CiR  IVilliam  Scott. — This  is  an  appeal  from  a  fentence  Appcii  frnm 
pronounced  by  the  Judge  of  the  Vice  Acimiralty  dcmning  ihip 
Ckjurt  at  Halifax^  condemning  this  (hip  and  cargo  for  ^\^\g^^^ 
an  alledged  breach  of  the  Navigation  Laws.     A  libel  ^^*' 
was  given  in  on  behalf  of  the  feizor  ;  reciting  in  the 
firft  article  the7  &  8  W.  III.  ch,  22,  fee.  2.  by  which 
it  is  provided,  "  that  after  the   20th  day  oi  March ^ 
**  in  the  year  of  our  Lord  1698,  no  goods  or  mer- 
•*  chandizes   whatfoever  (hall  be  imported  into,  or 
"  exported  out  of,  any  colony  or  plantation  in  jijicty 
"  Africa^  or  America,  belonging  to  His  Majefty,  or  in 
"  his  poffcflion,  or  which  may  hereafter  belong  unto 
"  or  be  in  the  poflfeffion  of  His  Majefty,  his  Heirs  or 
"  Succeflbrs,  or  fhall  be  laden  in  or  carried  from  any 
"  one  port  or  place  in  the  faid  colonies  cr  plantations, 
*'  to  any  other  port  or  place  in  the  fame,  in  any  other 
*^  fliip  or  bottom,  but  what  is  or  (hall  te  of  the  built  of 
"  jE«^A7;2J,  orof  the  built  of /r^/j//^,  or  thefaid  colo-    • 
^*   nies  or  plantations,  and  wholly  owned  by  the  people 
**    thereof,  or  any  of  them,  and  navigated  with    the 
^*    niafters  and  three- fourths  of  the  mariners  of  the 
iaid  places  only,  under  the  pain  of  forfeiture  of 
fliip  and  goods  ;*'  and  again,  '^thut  all  fhips  coming 
into  or  going  out  of  aiiy  of  His  Majefty's  plantations 
5ind  lading  or  unlading  any  goods  or  commoditiesj 
.^herein,  fhall  be  liable  to  the  fame  rules,  vifitations, 
^2Uid  forfeitures,  as  fliips  are  liable  to  in  this  kingdom 
t>y  1 3  &  1 4  Car.  IL  c.  1 1  .*'  and  a  Ifo  "  that whm  any 

queflion  fliali  arife  refpefting  the  importation  or 
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Tht         "  exportation  of  goods  into  or  out  of  the  laid  plan^ 


Ellanox. 


*'  rations,  the  proof  fliaji  li^  upon  the  owner,  and  the 
Scu.  lid,      *'  claimer  fhali  be  reputed  the  importer  or  owner.** 
^'        The  llbei  then  refers  to  the  regulation  contained  in  the 
7  Geo.  HI.  ch.  9.  '^  that  flie  mafter  of  every  (hip  or 
^*  veflel    coming  into  or  going   out  of  any  Britijb 
^  colony  or  pl^iation,  whether  fuch  (hfp  or  vcflej 
♦*  (hall  be  laden  or  in  ballr.ft  or  otherwife,  {ball  pub- 
**  licly,  in  the  open  Cuflom  Houfe,  to  the  beft  of 
^'  his  knowledge,  anfwer  upon  oath  to  fuch  queftions 
<*  as  fliall  be  demanded  of  liiiu  by  the  Colledor  and 
^^  Comptroller,  or  other  principal  officer  of  the  Cuf- 
^'  toms,  for  fuch  port  or  places,  concerning  fuch  Ihip 
*'  or  veflel,  and  the  dePcmaiion  of  her  voyage,  and 
*•  concerning  the  goods  and  merchandize  that  (hall  or 
*'  may  be  laden  on  board,  and  (hall  come  direclly  to 
**  the  Cuftom  Houic  before  he  proceeds  with  his  veflel 
**  to  the  place  of  unlading,  ar.d  make  a  juft  and  true 
*'  entry  upon  oath  of  the  burthen,  contents,  and  lad- 
*'  ing  of  fuch  fliip  or  vcfTcl,  with  the  particular  marks, 
•*  numbers,  qualities,  and  contents  of  every  parcel  of 
**  goods  therein  laden,  to  the  beft  of  his  knowledge ; 
•'  alfo  where  and  in  what  port  flie  took  in  her  lading, 
*^  of  what  country  built,  how  manned,  who  was  her 
*  mafter  during  the  voyage,  and  who  are  the  owners 
**  thereof."   The  8th  Geo.  Ill  ch.  22.  is  next  referred 
to,  which  provides,  ''  that  all  forfeitures  and  penalties 
**  relating  to  the  trade  or  revenues  of  the  Britijh  colo- 
**  nies  or  plantations  in  Amerini,  may  be  fued  for  and 
*'  recovered  in  any  Court  of  Vice  Admiralty  which 
'*  fhall  have  jurifdiftion  within  the  plantation  where 
««.  the  caufc  of  fuch  profecution  or  fuit   (hall   have 
*'  arifen/*   Then  follows  the  26  Geo.  III.  ch.  60.  ge- 
nerally denominated  theRegifter  Aft,  by  which  it  iqptih 
-yided  that,  "  in  cafe  of  any  alteration  of  the  property 
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*^  m  any  fliip  or  veflfel  regiftered  as  a  BritiJIi  fliip,  there         jht 
^  (hall  be  endorfed  on  the  certificate  of  the  Regiftry     g'-^^^^*' 
*'  before  two  witnefles,  the  town,  place,  papfh,  or      ^i•.  aid, 
**  faftoiy,  where  all  and  every  perfon  or  perfons,  to        '  ^' 
*^  whom  the  property  in  any  fhip  or  veffel,  or  any 
**  part  thereof,  (hall  be  transferred,  (hall  refide  or  be 
"  a  member  of ;  and  the  perfon  to  whom  tfte  property 
"  m  fach  fhip  or  veffel  (hall  be  transferred,  ftiaU  deliver     ^ 
*'  a  copy  of  fuch  endorfement  to  the  perfon  or  perfons 
"  authorized  to  make  regiftry  of  fliips."      **  That 
"  no  regilby  of  Britijh  (liips  or  veffels  fhall  be  made 
**  in  any  port  or  place  other  than  the  port  or  place  to 
^*  which  fuch  fhip  or  veffel  fhall  properly  belong,  and 
^  every  regiftry  and  certificate  granted  in  any  port 
^  or  place  to  which  fuch  fhip  or  veffel  does  not  pro- 
**  perly  belong,  fhall  be  utterly  null  and  void  ;   and 
*^  the  port  to  which  any  fhip  or  veffel  fhall  be  deemed 
"  and  taken  to  belong,  is  declared  to  be  the  port  from 
**  and  to  whiph  fuch  fliips  or  veffels  (hall  ufually  trade, 
"  and  at  or  near  which  the  managing  owner  or  owners 
''  ufually  refides  or  refide,  and  no  fhip  or  veffel  fhall 
*'  be  in  any  wife  entitled  to  the  privileges  of  a  Britifh 
"  (hip,  unlefs  the  owner  or  owners  fhall  have  obtained 
"  a  certificate  of  the  regiftry  of  fuch  fliip  or  veffel,  in 
^*  the  form  defcribed  in  the  faid  laft  mentioned  fta- 
**  tute.**     "  That  when  and  fo  often  as  the  mafter  or 
^  odier  perfon  having  or  taking  the  charge  or  com- 
^  mand  of  any  (hip  or  veffel  regiftered  in  manner  here- 
^  in-before  direfted,  fhall  be  changed,  the  mafter  or 
**  owner  of  fuch  fhip   or  veffel  fh^U  deliver  to  the 
**  perfon  or  perfons  h^rein-before  authorized  to  make 
"  fuch  regiftry,  at  the  port  where  fuch  change  fhall 
**  take  place,  the  certificate  of  regiftry  belonging  to 
**  fuch  ftup  or  veffel,  who  fhall  thereupon  indorfe  and 
•^!  fvMcribea  mempr^nduuipiof  fuch  change^  and  fhall 
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**  forthwith  give  notice  of  the  lame  to  the  proper  office 
*^  of  the  port  or  place  where  fuch  (hip  or  veffel  was 

^Is^.*"^  ""  ^ft  regiftered  purfuant  to  faid  ftatute,  who  (hall  ' 
**  likewife  make  a  memorandum  of  the  fame  in  the 
*'  bookofregifters;**  and  alfo,  "that  from  and  after 
**  the  1  ft  day  of  Augujl  1 786,  no  fhip  or  veflel  (hall  be 
•*  deemed  or  taken  to  be  Britijh  built,  or  enjoy  the 
•  «*  privileges  thereunto  belonging,  which  (hall  from 
•*  thenceforth  be  rebuilt  or  repaired  in  any  foreign  port 
•*  or  place,  if  fuch  repairs  (hall  exceed  the  fum  of  (if- 
"  teen  (hillings  for  every  ton  of  the  faid  (hip  or  veflel, 
•*  according  to  the  admeafufement  thereof,  unlefe 
•*  fuch  repairs  (hall  be  nece(rary,  by.  reafon  of  extra* 
**  ordinary  damage  fuftained  by  fuch  (hip  or  vtSA.^ 
The  next  ftatute  recited  is,  the  a8  Geo.  III.  ch.  6. 
where  it  is  faid,  "  that  no  goods  or  commodities  what- 
**  ever  fliall  be  imported  from  any  of  the  territorial 
•^  belonging  to  the  United  States  of  America^  into  the 
province  of  AW'^  Scotia^  under  the  penalty  of  the 
forfeiture  thereof;  together  with  the  (liip  or  veffel 
importing  the  fame,  with  all  her  guns,  furniture, 
ammunition,  tackel,  and  apparel  5**  and  it  concludes 
with  this  general  pro  vifion,  *'  that  every  forfeiture  (hall 
**  be  recovered  in  fuch  courts  and  by  fuch  ways,  and 
**  the  produce  thereof  applied  in  fuch  manner,  and  to 
*^  fuch  ufes,  as  any  forfeiture  refpeSing  the  cuftoms 
*^  may  now  be  fued  for,  either  in  this  kingdom,  or  in 
**  any  of  His  Majefty's  dominions  in  North  America^ 
<^  or  the  Wcfi  Indies^  Then  follows  the  ftatute  34 
Geo.  III.  ch,  68.  fee.  22.  which  provides,  **  that  after 
"  the  expiration  of  fix  months  from  the  conclufion  of 
*'  the  war,*to  be  notified  in  the  manner  in  the  faid  aft 
**  fpedfied,  no  (hip  or  veffel,  which  is  or  ihall  be 
•<  regiftered,  or  which  is  by  law  required  to  be  regif* 
*^  tered  as  a  Brifi/h  (hip  or  veffel  in  any  of  the  ports  of 
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or  any  of  the  colonies,  plantations,  or  territories 

belonging,  or  which  may  hereafter  belong  to  His      n^v.  hJi 
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**  Great  Britain,  Guernfey^  Jer/ey,  the  I/le  o/Man^         Tht 

^,  r     1  1       •  1  •  •        •  Elkanok, 

**  Majefty,  fhali  be  navigated  but  by  a  mafter  and 
*'  three-fourths,  at  leaft,  of  the  mariners  Britijh  (uh" 
**  jefts ;  and  alfo,  that  if  any  goods,  wares,  or  mer- 
chandize, fhall  be  imported  or  brought,  exported 
or  carried  coaftwife,  contrary  to  the  provifions  of 
this  aft,  or  any  of  them  j  or  if  any  (hip  or  veffel 
fhall  fail  in  ballaft,  or  fhall  fail  to  be  eniployed  in 
fifhing,  or  being  required  to  be  manned  or  navi- 
gated with  a  mailer  and  certain  proportion  of  Britijb 
mariners,  fhall  not  be  manned  and  navigated 
according  to  the  provifions  of  this  aft,  fuch  fliip  or 
*'  veffel,  with  her  guns,  furniture,  ammunition,  tackle, 
**  and  apparel,  and  all  the  goods,  wares,  and  mer- 
*^  chandize,  on  board  the  fame,  fhall  be  forfeited/' 
And,  further  "  that  from  and  after  the  ift  day  oi March 
^7959  when  any  transfer  of  property  fhall  be  made 
in  any  British  fhip  pr  veffel,  while  (he  is  upon  the 
**  fea,  on  a  voyage  to  a  foreign  port  or  ports,  the 
*'  mafler,  if  privy  to  fuch  transfer,  fhall  proceed  di* 
reftly  to  the  port  for  which  the  cargo  on  board  is 
deftined,  and  (hall  proceed  from  fuch  port  to  the 
port  of  His  Majefty 's  dominions  to  which  fhe belongs, 
•*  or  in  which  (he  may  be  legally  regiftered,  and  fuch 
**  (hip  may  take  on  board,  in  the  port  for  which  her 
original  cargo  was  defUned,or  any  in  other  port  being 
in  the  courfe  of  her  voyage  to  the  port  where  fhe 
*^  may  be  regiftered  de  novo,  fuch  cargo,  and  no 
**  other  as  fhall  be  deftined,  and  may  be  legally 
•*  carried  to  the  port  in  His  Majefty's  dominions  to 
**  which  fhe  belongs,  or  in  which  fhe  may  be  legally 
**  regiftered  de  novo;  on  failure  whereof  fuch 
**  (hip  or  veffel  fhall,  to  all  intents  and  purpofes,  be 
**  from  thenceforth  confidered  and  deemed,  and  taken 
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Tke         «'  to  be  a  foreign  fhip  or  veQel,  and  Ihall  not  be  agsun 
^    nAwoR.     ^^  regiftcred  and  be  entitled  to  the  privileges  of  a 


i^«*.2id,     *«  Britijh  fliip."  '  And  it  is  alfo  provided, "  that  every 
**        **  forfeiture  incurred  by  faid  aft  may  be  fued  for. 
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pirofecuted,  and  recovered  in  the  fiune  way  that  any 
*'  forfeiture,  incurred  by  any  law  refpefting  the  Reve- 
**  nue  of  Cuftoms  may  now  be  fued  for,  profecuted, 
*•  and  recovered."  Thefe  are  the  ftatifres  relied  on 
in  the  libel  by  the  feizor,  and  the  alledged  grounds  of 
feizure  are,  "  that  this  (hip  imported  a  cargo  of  to- 
**  bacco,  and  other  ardcles,  into  Halifax^  from  BaU 
*^  timorey  or  fome  other  port  or  place  in  the  United 
**  States,  under  pretence  that  the  (hip  was  proceeding 
**  on  a  voyage  from  Bahimore  to  the  Ifland  oi  Antigua 
*'  in  the  We/i  Indies^  but  was  obliged  to  put  into  the 
**  port  of  Halifax  in  diftrefs,  when,  in  point  of  feftt 
**  the  faid  fchooner  was  not  obliged  to  put  into  the 
**  faid  port.  That  Charles  Hull,  the  claimant,  who 
**  dcfcribes  himfelf  as  a  BritiJI)  fubjecl  and  merchant, 
belonging  to  Paramaribo^  \\\t\ht  Briiift^  colony  of 
Surinam^  was  not  a  Briiijlo  fubjcft  refiding  at  Pj- 
**  ramaribOy  nor  was  he  the  mafter  or  owner  of  the 
**  veffel }  that  the  veficl  was  not  qualified,  according 
to  law,  to  trade  to  or  from  a  Britifi  colony,  with 
all  the  privileges  of  a  BriiiJIj  fliip  ;  and  that  Hallj 
when  he  reported  his  veffel,  refufed  to  anfwer, 
upon  oath,  fuch  oueflious  as  the  CoUeftor  and 
^*  Comptroller  of  the  Cuflcms  were  bound  to  de- 
**  mand  of  liim  concerning  the  veffel  and  the  goods 
♦^  laden  on  board.  That  neither  IlaU,  nor  any  other 
*'  perfon,  as  the  mailer  of  the  fchooner,  from  the 
**  tinie  of  her  arrival,  on  the  i8th  oijune^  until  the 
•*  feizure  thereof,  on  the  2  id  of  June  following,  made 
♦^  any  entry  or  report  on  oath  concerning  the  faid  vet 
♦J  fel  and  her  cargo.    That  Hall  did  not  appear,  by 
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*'  the  certificate  of  tlie  regiftry  of  the  fchooner,  to  be  t».c 

*•  either  the  mafter  or  owner,  neither  did  it  appear,        '''^*'°*' 
by  indorfement  or  otherwife,  who  the  true  owners       ^^-  **<«• 
or  mafter  were  ;  that  by  the  certificate  of  the  re-         *  '''* 
"  giftry,  which  was  granted  at  the  Cuftom  Houfe  at 
"  Halifaxy  May  21ft  1806,  it  appeared  that  Henry 
"  Taylor,  of  Halifas,  was  the  fole  owner,  and  that 
«*  James  EbnJIie  was  the  mafter.     That  the  faid  Henry 
"  Taylor  and  James  Elmjliey  in  the  month  of  May 
"  preceding  the  feizure,  required  the  original  regiftry 
"  of  the  veffel  to  be  cancelled  at  the  Cuftom  Houfe 
*'  in  Halifax^  the  faid  Henry  Taylor  being  no  longer 
"  owner  of  the  faid  veffel ;  that,  to  obtain  the  dif- 
"  charge  of  the  faid  Henry  Taylor's  bond,  upon  which 
"  the  regiftry  was  made,  the  faid  James  Elmftie  did 
**  deliver  in  a  copy  of  a  bill  of  fale,  certified  by 
*'  William  Weod  Efq.  His  Majefty's  Vice  Conful  for 
*^  the  State  of  Maryland,  whereby  it  appeared  that 
**  the  faid  fchooner  Eleanor  had  been  fold  at  Baltimore j 
**  in  the  Uniied  States  oi  America,  for  the  fum  of 
*'  ;C-6oo.  fterling,  to  Charles  Hall,  then  oi  Baltimore, 
fince  which  time  the  fchooner  Eleanor  was  no  longer 
**  confidered  as  a  BritiJ/)  veffel,  on  the  regiftry  of  the 
**  port  of  Halifax,  but  was  a  BritiJ/j  veffel  fold  in  a 
foreign  port.     That,  neverthelefs,  the  faid  Charles 
Hall  was  trading  from  a  foreign  port  to  a  Britijh 
'*  colony  with  the  faid  veffel,  and  navigating  her  as  a 
**  Briti^  fliip,  in    the  name  of  her  former  Britifii 
**  owner  and  mafter,   thereby   concealing  the  true 
^*  ownerfliip'of  the  faid  veffel.     That  the  faid  veffel, 
*^  at  the  time  of  feizure,  was  not  purfuing  a  diredt 
courfe  as  a  Britijh  ftiip  ftiould  do,  to  the  port  to  • 
which  (he  belonged,  or  to  any  other  port  in  which 
*•  (l|c  might  be  regiftered  de  novo  as  a  Britijh  Ihip, 
**  Tnat  the  cargo  laden  on  board  was  not  deftined  to 
^^  fuch  port,  nor  could  it  legally  be  carried  on  board 
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The         <<  the  faid  veffel  to  any  port  in  His  Majefty 's  dominions, 

riLEAffOI.4  *^«  i«t_i/»«i^«  ,..  J         J  r 

: "  m  which  the  faid  veffel  could  be  legally  regiftered* 

^•».  2  2d,      ««  That  the  faid  veffel  was  engaged  in  trading  from  a 
*  '''*        *^  foreign  port  to  a  Biiiijh  colony,  as  a  Britifl^  built 
"  veffel,  entitled  to  all  the  privileges  thereto  belonging, 
♦^  when,  in  faft,  fhe  was  not  entitled  to  the  privileges 
of  a  Britijh  (hip,  (he  having  received  repairs  ma, 
foreign  port,  exceeding,  m  value,  the  fum  of  fif-  — 
teen  fhil  lings  for  every  ton  which  the  faid  fchooner-^ 
•*  admeafures,  which  repairs  were  fo  given  and  mad 
•*  to  the  faid  fchconer,  without  her  having  fuftain 
**  any  extraordinary   damage,  which  made  fuch  re 
**  pairs  neceffary.     That  the  cargo,  being  the  growth 
**  manufafture,  and  produce  of  fome  foreign  country 
*^  were  imported  on  board  the  faid  fchooner  into  th 
**  port  of  Halifax^    from  Baltimore^  or  fome  oth 
^'  port  or  place  in  the  United  States,  the  faid  fchoone^r 
"  not  being  a  BritlJh  fhip,  and  navigated  according  to 
"  law.     That  the  conclufion  of  the  war  in  which  His 

**  Majefty  was  engaged  in  the  year  1794,  having  been 
•*  duly  notified  in  the  London  Gazette  by  order  of 
^*  His  Majefty,  more  than  fix  inonihs  iaft  paft,  ye^ 
**  the  faid  fchooner,  at  the  time  of  the  feizure  thereof^ 
"  was  trading  to  a  Briiijl)  colony,  from  a  foreign 
**  country,  as  a  Brit'tJIi  fliip,  duly  regiftered  and  eni** 
*'  tied  to  the  privileges  of  a  Britijl^  built.fhip,  wh^^ 
"  in  faft  fhe  was  not  navigated  by  a  matter,    an<i 
**  three-fourths,  at  leaft,  of  her  mariners  Britijh  fub' 
"  jedls/*     A  claim  was  given  by  Mr.  i/^7// for  the  fbip 
and  cargo,  in  which  he  ftates  *'  that  the  fchooner  v*'^^ 
.^*  engaged  in  a  voyage  from  Baltimore  to  the  ifland  of 
**  Antigua^  and  put  into  the  port  of  Halifax  in  di/* 
*'  trefs,  folely  for  the  purpofe  of  repair,  and  to  i^ro^ 
*^  cure  a  fupply  of  water  for  the  crew,  and  not  fof 
*'  any  purpofes  of  trade.   That  he  is  a  Britijh  fubjei^y 

^<  and 
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^  and  refides  and  carries  on  ti-ade  as  a  Briiifl^  merchant         The 
*^  at  Paramariboy  in  Surinam.     That  in  ihe  month  -, 

**  oi January  laft  paft,  the  fchooner  Eleanor  was  lying      '^'^•j^^*^ 
"  in  the  port  of  Paramariboy  when  this  refpondent 
«'  made  an  agreement  with  the  mafter  for  the  purchafe 
*^  of  her  for  the  fum  J[^.  600  fterling.     That  the  re- 
**  fpondent  loaded  the  fchooner  on  his  own  account, 
"  and  proceeded  in  her  (the  faid  James  Llmjlie  (lill 
"  continuing    mafter)   to  BaltimcrCy   in   the  United 
*'  States,  and  on  his  arrival  there  he  waited  on  the 
**  Briiljh   Vice  Conful,    and  informed  him   of  the 
"  agreement  for  the  fale  of  the  (aid  fchooner,  and 
"  aflced  his  advice  as  to  perfefting  the  transfer ;  that 
**  the  Vice  Conful  informed  them  that  he   thought 
**  the  certificate  of  regiftry  could   not  be   indorfed 
"**  there,  as  there  was  no  Britijb  CoUedor  of  the  Cuf- 
**  toms  at  that  port,  but  advifed  the  refpondent   to 
"  take  a  bill  of  fale  there,  and  that  he  would  grant  a 
^*  certificate  of  the  transfer  from  one  Briiijh  fubjeft  to 
another,  which  might  be  attached  to  the  copy  of 
**  the  bill  of  fale,  and  that  there  would  be  no  difficulty 
'  in  procuring  an  endorfement  at  the  firft  BritiJJj  port 
'*  to- which   the  veflel  fliould  proceed.     That  refpon- 
dent followed  the  faid  advice,  and  procured  a  bill 
of  fale  from  the  faid  Jarnes  Elmjliey  and  obtained 
the  faid  Vice  Conful's  certificate  of  the  fale  and 
^'  transfer,  and  alfo  his   certificate  that  he  was   the 
*^  mafter  of  the  vefTel  in  the  room  of  the  faid  James 
'  Elmjlie^  the  Vice  Conful  being  of  opinion  that  the 

*  endorfement  could  not  be  made  on  the  certificate 

*  of  regiftry  in  a  foreign  port.     That  on  the  voyage 
^  tnade  by  the  faid  fchooner  to  Baltimore,    in  the 

Months  of  February  and  March  laft,  fhe  experienced 
'  Tery  violent  gales  of  Vv^ind,  v^hich  Ihattered  and 
*'  drained  th^  veffel,  very  much  injured  her  fails  and 
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^*  riggine,  and  rendered  the  boat  quite  ufelefs  ;  that 
*'  the  refpondent  was  therefore  obliged  to  expends 
^"^^^^       ^*  confidcrable  fum  of  money  in  Baiiimore  to  repair 
**  the  faid  vcfllil,  and  render  her  fea-worthy  in  her 
•*  hulls,  fails,  and  rigging,  and  to  purchafe  a  boat, 
*'  the  whole  of  which  expence  was  caufed  by  extraor- 
"  dinary  damage  received  in  the  ftorms  the  veflei  had 
^*  met  with  on  her  voyage  to  Baltimore.      That  at 
**  Bah'unore  he  loaded  the  fliip  with  the  prcfent  cargo 9 
and  cleared  the  faid  fhip  and  cargo  for  the  liland  o£ 
Antigua^  and  procured  infurances  thereon  for  his 
**  own  account  at  Baiiimore^  for  the  voyage  from  thaC 
*^  port  dired  to  Antigua.     That  in  confequence  o£ 
^*  the  defertions  of  feveral  of  the  crew  of  the  (aid 
•'  fchoonerji  he  was  obliged  to  hire  five  feamen  at  jBtf^ 
*^  timcre,  two  of  whom  were  Britijh^  and  the  oth^^ 
"  three  Jmericansy  no  more  Britijh lesimtri  beings 
**  \st  had  at  that  port ;  that  he  failed  with  the  fchoone 
**  laden  as  aforefaid,  on  the  15th  day  of  May  laft^ 
**  crew  then  confiding  of  eight  perfons,  including  hii 
<*  felf  as  mailer,  five  of  whom  were  Britijh  fubjd 
•*  Tjjat  they  proceeded  towards  Antigua  as  direfil; 
••  as  the  winds  would  permit,  but  the  wind  being 
*^  moft  continually  to  the  fouthward  and  fouth-welbn^i 
<*  and  often  blowing  violent  gales,  they  were  kept  fron^* 
•^  their  due  courfe,  and  on  the  4th  of  June  they  hac=^ 
**  proceeded  no  farther  foulh  than  to  latitude  32  desr  • 
«'  grees  ;  that  the  wind  ftill  continuing  to  blow  froncra 
"  the  foulh,  and  appearing  to  be  fixed  in  that  quarter'^ 
"  their  jibb  being  (battered,  the  rigging  a  good  deal  \sl^ 
•^  jured,  and  their  (lock  of  water  being  reduced  to  I4C^ 
•«  gallons,  and  being  in  the  longitude  of  Halifax^  \h^ 
•'  refpondent  confulted  with  the  firft  and  fecond  matc^ 
f^  and  refolved  to  bear  away  for  Halifax  to  repair  and 

5^  pro# 
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**  procure  a  fuppTy  a  water,  and  alfo  to  take  advantage        Th« 

•^  of  a  convoy,  if  any  ftiould  offer,  for  the  Weji  Indies.  ,.        1. 

"  That  they  accordingly  bore  t^^z^j  for  Halifax,  and      ^^;^  -a^i 
"  arrived  m  this  port  early  in  the  morning  of  the  1 8  th    , 
"  oijune  laft;  that  having  met  the  Colleftor  of  the 
"  Cuftoms  in  the  ftreet,  before  the  opening  of  the 
"  Cuftom  Houfe,  the  rpfpondent  informed  him  of  his 
*'  arrival  in  diftrefs,  and  afterwards,  on  the  fame  day, 
"  he  reported  his  veffel  and  cargo  at   the  Cuftom  • 
*'  fioufcjand  ftated  that  his  deftination  was  to  Antigua , 
''  whither  he  fhould  proceed  as  foon  as  his  fails  were 
"  repaired  and  his  water-calks  filled,  and  that  he  had 
"  no  intention  to  land  any  part  of  his  cargo  in  this  pro- 
"  vince.     That  he,  at  the  fame  time,  delivered  into  / 

"  the  Cuftom  Houfe  the  certificate  of  the  vefTers  re*. 
. "  S'ft^'  ^^^  ^h^  clearance  from  Baltimcre  to  Antigua, 
"  That  having  filled  his  Vvater-calki,  and,  completed 
**  the  repair  of  the  iVils  and  rigging,  he,  this  refpon'- 
^  dent,  on  the  loth*  oi  Juns,  applied  at  the  Cuftoni 
*'  Houfe  for  his  papers,  that  he  might  proceed  on  his 
**  voyage  to  Antigua,  but  was  furprifed  by  a  refufal  of 
the  Collector  to  deliver  them  up,  and  who  fubie- 
"  quently  informed  Wm  that  he  meant  to  detain  the 
"  fchtjoner.      That    the   refpondent,    by   advice  of 
^  Counfel,  applied  at  the  Cuftom  Houfe  on  the  z  :d 
ot  ]une  for  the  cprtjfic  ue  of  Regiftry,  for  the  pur- 
pofe  of  making  a  new  bill  of  fale,  and  perfeding  the 
'  transfer  from  Mr.  Taylor  to  the  refpondent,  and  on 
the  lame  day  he  compleated  the  bill  of  fale,  and  en- 
<3or'cd  the  fame  on  the  certificate,  and  returned  it 
to 'the  Cuftom  Houfe  the"  following  day,  together 
'  ^  a  manifeft  of  the  cargo  of  the  fchooner.     That 
"  the  fchooner  was  purchafed  by  him  for  his  own  ac- 
^  count }  that  he  applied  to  the  Britijh  Vice  Conful 

^OL,  I.  L  ««  at 
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The         €€  ^^  Baltimore,  for  the  purpofe  of  makinc:  tHe  transfer 

Eleanor.  ^  ^  r      r  e> 

*'  in  due  form  of  law,  and  that  he  intended  to  apply 


jsr«/.  22d,     «  fQi-  a  regifter  ^(f  novo  of  the  fchooner  at  Antigua^ 

**  in  confequence  of  the  information  of  the  faid  Conful 

*'  and  his  own  belief  that  a  regifter  could  be  legally 

**  granted  there.     That  the  voyage  was  bond  fide  from 

*'  Baltimore  to  Antigua^  and  that  he  fliould  hare  gone 

**  direftly  thither  had  he  not  been  prevented  by  adverfc 
*^  winds  and  boifterous  weather,  and  the  want  of 
•*  repairs  and  water.  That  he  was  never  requefted 
''  by  the  Colleftor  of  the  Cuftoms  to  make  oath  as  to 
**  his  deftination  or  cargo  ;  and  that  he  did  not  im* 

*^  port  the  fame  into  the  faid  port  of  Halifax  \nthin 
**  the  true  intent  and  meaning  of  the  ads  of  Parlia^ . 

^  ment."  To  this  anfwer  there  is  a  replication  by 
the  feizor,  in  which  he  charges  *^  that  as  Colleftor  of 
^^  His  Majefty*s  Cuftoms  when  ^ny  Britijh  fhip  owned 
<*  and  regiftered  in  the  port  of  Halifax^  fhall  ceafe  to 

**  belong  to  the  perfon  in  whofe  name  it  was  originally 
**  regiftered,  he  is  bound  by  law  to  compel  the  parties  • 
^'  to  cancel  the  regiftry  thereof,  and  to  prevent  fucK  | 
*'  veffel  from  trading  any  longer  with  the  privileges 
"  of  a  Britijh  built  fhip,  until  it  is  regiftered  de 
*'  novo)''  he  then  goes  on  to  charge  "that  Hall  refiifed 
**  to  report  his  veffel  according  to  law,  and  to  anfwer 
*'  any  queftion  upon  oath  concerning  his  deftination 
*^  and  cargo.  That  Hall  has  not  fuch  a  refidence  in 
**  or  near  Paramaribo  in  Surinam^  as  would  have  en- 
*'  titled  him  as  a  BritiJJ^  fubjeft  to  have  regiftered  the 
*^  fchooner  at  Paramaribo.  That  the  fchooner  after 
being  purchafed  by  Hall  at  Ptiramariboj  ought  to 
have  been  regiftered  by  him  de  novoy  if  he  had  a 
•*  place  of  refidence  at  or  near  the  faid  port  ;'*  he  theft 
denies  the  neccffity  of  the  repairs  done  at  Baltimore^ 

and 
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and  avers  *'  that  the  fchooner  was  not  driven  into  the        The 
•*  port  of  Halifax  in  diftrefs  ;  and  that  if  the  fliip  had       lianok. 

•*  arrived  at  Antigua  (he  could  not  have  been  there  re.      Ni.v.  lad, 

■  1809. 

**  giftered  as  a  Britijh  Ihip,  and  that  the  fchooner  was 

**  engaged  in  a  trade  which  it  was  not  lawful  for  her 
*•  topurfue." 

The  feizor  then  admits  **  that  he  did  not  detain  the 
**  fchooner  for  fome  days,  as  he  was  unwilling  to  dd 
•*  fo,  uatil  he  had  tried  every  means  in  his  jiower  to 
•*  induce  the  faid  Charles  Hall  to  make  a  true  report 
•^  on  oath  refpecling  the  fhip  and  cargo,  and  the 
**  defUnationJ 


>> 


The  caufe  came  on  before  the  Judge  in  the  Court 

below,  who  condemned  the  (hip  and  cargo,  and  di- 
reded  the  proceeds  to  be  diftributed  according  to'  the 
llatute  ;  an  appeal  was  made  to  this  Court,  and  the 
feizor  ftands  before  the  Court  to  defend  the  fentence, 
the  Crown  having  waved  its  intereft.  But  nothing  is 
to  be  inferred  from  this  aft  of  the  Crov/n,  fo  as  in  any 
degree  to  aflfeft  the  real  and  equitable  merits  of  the 
cafe,  when  it  comes  to  be  judicially  confidered ;  becaufe 
it  is  notorious  that  the  Grown  is  in  the  habit  of  prap- 
tifing  great  liberality,  and  if  it  errs  at  all  it  ought  to  err 
on  that  fide  in  cafes  of  this  nature.  Any  prefumption 
which  might  be  thought  to  arife  from  fuch  a  circum- 
ftance,  is  at  lead  balanced  by  the  ordinary  prefumptions 
in  favour  of  a  fentence  already  obtained  in  a  Court 
of  Juflice. 

The  ftatutes  upon  which  the  proceedings  in  this  cafe 
are  founded,  compofe  in  a  great  degree  the  NSivigation 
Law  of  this  country.     Their  utility  has  been  univer- 

fally  felt  and  acknowledged,  and  Courts  of  Jufticc 

'  L  2  in 
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The        in  the  fentcnces  they  have  given,  have  (hewn  a  dSpcV 
fition  to  fupport  ihem  with  great  exa£hiefs*     I  will  not 


h9t'Hii,  fay  that  the  Court  would  not  ftep  in  for  the  proteftioli 
of  perfons  erring  innocently,  and  in  point  of  immate- 
rial  foim  only;  but  it  is  not  to  be  faidthat  many 
of  the  provifions  of  thefe  ftatures  art  mere  forms, 
though  formal  in  their  own  requifitions  ;  the  forms 
they  enjoin  to  be  obferved  are  neceflary  for  the  pro- 
teftlon  of  the  principles  of  law  intended  to  be  main- 
tained ;  they  are  in  this  cafe  the  fubftantial  fecuri- 
tite  of  the  rights  of  the  country  in  matters  of  navi- 
gation, and  it  is  therefore  the  duty  of  all  Courts  to 
fee  that  thefe  forms  are  properly  obferved.  I  will  juft 
notice  fome  of  the  general  provifions  of  one  or  two  of 
thefe  ftatutes,  before  I  enter  further  into  the  confidera- 
tion  of  the  cafe  itfelf.  By  a  6  Geo.  3.  c.  60.  f.  8,  "  no 
"  fubjeft  of  His  Majefty,  his  heirs  and  fucceflbn, 
**  whqfe  ufual  refidcnce  is  in  any  country  not  under  the 
"  dominion  of  His  Majejiy,  his  heirs  andfuccejfors^  (hail 
*'  be  deemed  or  entitled  during  the  time  he  ihall  fo 
**  continue  to  refide,  to  be  the  owner  in  whole  or  m 
*'  part  of  any  Briiijh  (hip  or  vdTel,  required  and  au- 
'  **  thorized  to  be  regiftered  by  virtue  of  this  aft,  un- 
**  lefs  he  be  a  member  of  fome  Briiijh  fadtory,  or 

^  <*  agent  or  partner  in  any  houfc  or  co-partnerfliip 

•'  aftually  carrying  on  trade  in  Great  Britain  or  In- 
«*  l^ind,*^  No  perfon,  therefore,  is  entitled  to  theex- 
clufive  benefit,  who  has  not  his  ufual  refidence  io 
•  Great  Britain  or  in  the  dominions  belonging  to  the 
Crown  J  if  he  goes  to  another  country,  and  there  ha5 
a  more  ufual  refidence  than  in  this,  he  is  no  longer 
entitled  to  the  fame  privilege*  A  perfon  who  is  con- 
unually  fliifting  his  rePdence,  lb  as  not  to  have  what 
under  any  extenfion  can  be  deemed  an  ufual  refidence 

here, 
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here,  does  not  come  within  this  defcription  of  the  (la-         The 
lute.     He  muft  be,  unlefs  in  the  cafes  which  are  fpe-  ' 


cified,  ufually  refidcnt  in  this  country;  and  the  fame  -Ww.  »»<», 
ftatute  not  only  requires  that  the  owner  fhall  be  ufualiy  '  ^^* 
refident  in  this  country ,but  that  ihc/bi^  (hall  be  of  the 
manufadure  of  Britijh  artificers,  and  that  all  repairs 
(hall  be  done  in  Britijh  ports,  except  to  a  very  limited 
extent,  and  under  very  peculiar  circumflances.  An- 
other objeft  of  the  ftatute  is,  that  there  (hall  be  a  clear 
conftat  of  the  real  owner  (hip,  and  therefore  if  any  trans- 
fer of  the  property  take's  place,  it  muft  be  declared, 
and  the  transfer  indorfed  on  the  regifter.  The  three 
great  provilions  of  this  aft  are  therefore,  firft,  that  the 
party  (hould  have  fuch  a  refidencc  in  the  Britijh  do- 
minions, as  would  entitle  him  to  a  Britijh  Regifter; 
he  muft  not  be  a  perfoji  coming  occafionally,  ^nd  for 
the  purpofe  of  obtJfinmg  a  colourable  qualification. 
Secondly,  that  the  (hip  (hall  be  not  only  conftrufted 
but  repaired  in  the  Britijh  dominions ;  and,  thirdly, 
that  upon  any  change  of  the  property  taking  place,  it 
(hall  be  made  to  appear  who  is  the  prefent  owner. 
The  firft  qualification  therefore  is,  that  it  (hall  be  (hewn 
that  the  party  has  fuch  a  refidencc  in  the  Britijh  domi- 
nions as  would  entitle  him  to  a  regifter.  TJhis  is  one 
of  the  fundamental  fafts  of  the  cafe,  and  accordingly 
we  find  that  it  is  put  direftly  in  iflTuc  between  the 
parties  in  the  pleas  which  have  been  given  in  on  both 
fides.  On  the  part  of  the  feizor  it  is  a(rerted  that, 
"  the  faid  Charles  Hall  is  not  a  Britijh  born  fubjeft^ 
"  entitled  to  trade  with  the  privileges  of  a  Britijh  mer-  ^ 
"  chant,  and  owner  of  a  Britijh  (hip  ;  for  that  the  faid 
"  Charles  Hall  Hath  no  fixed  domicile,  or  place  of 
"  abode,  in  any  part  of  the  Britijh  dominions,  but  is 
^^  an  itinerant  merchant  fojouming  in  different  parts 
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The  *'  of  the  United  Sates."  On  the  other  hand  it  is  ftated 

1*  V   •  A  M  A  V 

^  in  the  claim,  "  that  Ha/J  is  a  Britijh  bom  fubjedt 


jic'o  22d,      '«  and  thai  he  refides  and  carries  on  trade  as  a  Britijh 
1809.  , 

"  merchant  at  Paramaribo  in  Surinam^  where  two  per- 

'^  fons  are  now  employed  by  him  to  conduct  his  bufi- 
**  nefs  during  his  abfence."  Now  as  the  burthen  of 
proof  is  thrown  upon  the  claimant  by  the  ftatute,  what 
is  the  evidence  fumifhed  by  Mr.  Hall  upon  this  point? 
The  firft  pcrfou  examined  is  Elmjlie^  who  fold  him  the 
veflel  at  Paranuiribo ;  all  that  he  ftates  is,  *'  that  he 
**  ha5  known  Ha^l  only  from  the  time  he  law  him  in 
Surifurriy  (that  is  from  the  time  of  fale,)  he  is  a  mer- 
chant, (jq)onent  believes  his  fixed  place  of  abode  is 
^^  Surinam ;  he  is  a  fingle  man,  and  deponent  does  not 
«'  know  of  his  being  connefted  as  a  partner  in  any  houfe 
^^  of  trade  whatever/*  All  therefore  that  this  perfon 
Knows  of  hitn  is  limited  to  the  fhort  period  of  his  own 
refidence  at  Surinam^  and  he  knows  nothing  of  his 
antecedent  hiftory.  There  is  another  witnefs  of  the 
pame  oi  Black,  who  fays  that  "  he  has  known  Hall 
fmce  November  or  December,  » 805  ;  (this  witnefs  be- 
iiig  examined  in  1807)  he  iindcrJlooJ  that  he  re. 
**  fided  at  Surinamy  and  has  reafon  to  believe  him  to 
*'  be  a  Britip  fubjeft  from  his  having  had  tranfadions 
^*  in  Canada,  and  being  recommemlcd  by  their  corrc* 
"  fpondcnts  Lcjlcr  and  Mcnough^  merchants  in  Quebec^ 
^'  and  from  his  communications  with  him,  he  has  no 
*'  doubt  in  his  own  mind  that  he  is  a  Britijh  fubjedt/* 
Davis  the  mate  fays,  "  that  li^  has  known  Hall  fince 
**  the  2 1  ft  ddy  of  laft  November  ;  that  he  then  lived 
"  in  Surinam,  he  conjidcred  that  place  to  be  h:s  home, 
"  it.  is  the  firll:  place  he  knew  him  in  ;  deponent  be- 
**  lieves  him  to  be  a  Britijlj  fubjtcl/*  The  next  wit'* 
nefs  is  Caleb  Smith,  who  fays,  "  that  he  has  known 
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Charles  Hall  from  the  day  he  (hipped  under  his  com-         The 
**  mand  in  Baltimorey  which  he  ftates  to  have  been  .....^ 1 


**  on  the  13th  o(  May  ;  that  he  has  heard  thzt  he  re-      ^^\  *^^r 
"  fides  at  Surinam,  and  deponent  believes  him  to  be 
**  a  Britijh  fubject."     This  man's  knowledge  goes  a 
very  little  way  towards  edablilhing  the  faft.     The  laft 
witnefs  is  Watts,  who  "  entered  on  board  the  veffel . 
at  Baltimore  on  the  1  ft  of  May^  fince  which  time 
he  fays  he  has  known  Hall ;  he  does  not  know  his 
place  of  refidence,  but  has  heard  and  believes  him 
^*  to  be  a  Britijh  fubjeft."  This  is  the  whole  fubftance 
of  the  evidence  which  is  furni(hed  by  Mr.  Hall  io  fhew 
that  he  had  a  fixed  refidcnce  at  Paramaribo,  no  part 
of  which  carries  the  account  6i  this  refidence  further 
back  than  to  the  fhort  date  of  the  time  of  pur  chafing 
this  vcffel.     How  long  he  had  been  at  Paramaribo  or 
in  what  manner  fettled,  or  whether  there  accidentally 
or  occafionally,  none  of  thefe  witneffes  profefs  to  have 
any  knowledge.     It  is  true,  that  there  might  be  a  diffi- 
culty in  finding  perfons  at  HalifitX  who  could  explain 
more  particularly  what  the  nature  of  his  refidence  at 
Surinam  was,  though  from  what  Elrti/lie  fays  in  his 
.dq)ofition,  *^  that  Hall  being  difgufted  with  the  officers 
**  of  the  Cuftoms  at  Surinam,  faid  to  him  that  he 
^*  would  let  the  veffel  ftand  as  the  propei'ty  of  Mr. 
*^  Taylor,  and  truft  to  his  honour  to  ratify  the  bargain, 
*^  as  he  would  not  take  any  advantage  of  him/*  it 
looks  as  if  there  had  been  a   previous  acquaintance 
•with  Mr.  Taylor :  and  as  he  was  upon  the   fpot,   he 
might  have  been  examined  in  fupport  of  the  lUte- 
ment.     The  fads  of  the  cafe,  connefted  with  the  hif- 
tory  of  the  transfer  of  the  veffel,  are  thefe  ;  the  fhip 
was  purchafed  at  Surinam  by  Hall,  who  entered  into  a 
^written  agreemc;nt  with  Elmjtie,  the  mafter,  for  the 
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T\it         falc  of  the  veflfel  for  600I.,  the  payment  to  be  made 
^  fuj2;ars,  which  EhnJJie  aftually  received   and  feiit 


Sov.  aid,      Lon'ion^  on  account  of  his  owner  Taylor.     Hall  (lat< 
^  ^''         in  his  claim,  **  that  ha\ing   entered  into  this  agrees— 


*•  ment,  he  loaded  the  fchooner  on  his  own  account 
**  aiid  proceeded  in  her  (the  faid  James  Elm/lie  ftiH 
**  contiauii'g  mafter)  to  BjUimore.'*    I  find  this  a  littles 
difficult  to  Teconfile    in  point  of  fu^  wiih  what   i^ 
ftated  by  Davis  the  mate,  who  lays,  ^-  that  H^// loaded 
•*  the  fhip,  and  feat  her  under  the  command  of  jE/fs^^— 
*^^/>,  with  a  coTifignmenr  to  a  Mr.  Thompfon  in  Bal^i^ 
*'  m  rtf,  and  that  Hall  hi.r.feh'  arrived  at  that  port  ~ 
**  ;;!.j:.iT  vcfT'l/*     //V/'s  account  therefore  cannot 
true,  it  what  is  :\^  orn  bv  D.tvisy  the  mute,  is  wort 
ofcr. dir.     The  ilvp  ^et .,  however,  to  Baltimere^ 
Wf*  find  :Mr.  Hall  ibon after  at  Norfolk  in  Virgima.       It 
is  to  le  oofervcd  aifo,  that  the  crew  were  (hipped  ^slX 
Bai:  men  accordmg  to  Davis ^  who  fays  that  "  lYifwr^ 
^'  wc.  J  irtfcicc.  ii'^ned  by  all  hiwids  for  a  voyage  fro  x'lf^ 
''  tiCUCcto^'i;7A//i/,  and  back  z^:dmio any  portinAvs^^^ 
rica/'     Nothii.»i;,  .therefore,    can  ba  lefs  fatisfadojrjT 
than    this   evidence,   as  tending  in   any  manner  TC> 
fhew  Mr. //^//'s  conneftion  with  Surinanr.     Immedi- 
ately  on  the  purchiife   he  goes   away  to  Baltimor^^ 
he  is  found   at  Norfolkj    and   he   is  to  proceed  ac* 
cording  to  his  own  account  to  Antigua^  witliout  an 
intention,  as  far  as  appears,  of  returning  to  Surinam^ 
but  to  fume  port  ii;  Ar  erica  :  and  this  fact  becomes 
the  rii.?^L  niatcri;il,  as  it  bears  upon  another  circum- 
ftance  to  which  I  am  going  to  advert,  namely,  the 
transfer  of  this  vciTel  at  Paramaribo.     As  foon  as  the 
transfer  was  made,  it  was  the  duty  of  Mr.  Hall  to  have 
the  vell'el  regiflered  at  that  place,  where,  according 
to  his  own  account,   he  has  a  fixed  place  of  abode. 
This  is  one  of  the  great  objects  of  the  Itatute,  becaufe 
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►lace  where  the  party  is  refidcnt,  it  can  be  moft         tu 
certamed  whether  he  is  entitled  to  a  regifter   _ 
-To  fay  that  a  regifter  might  be  as  well  ob-      ^i^**' 
t  a  diftant  pert,  would  be  to  enervate  and  fet 
ht  the  obvious  provifions  of  the  legiflature  for 
)er  regiltration  of  veffels ;  for  how  are  perfons 
luftom  Houfe  at  Antigua  10  know  whether  the 
It  of  a  refidcnce  at  Surinam  is  true  or  not  ? 
it  fhouid,  frx)m  any  peculiar   circumftances, ' 
that  that  duty  is  not  complied  with,  there  is  a 
which  becomes  indifpenfable,  namely,  that  the 
ould  account  in  a  fatisfaftory  manner  for  the 
I.     Now  ]  have  looked  into  the  claim  of  Mr. 
oughout  for  fome  explanation  upon  this  point, 
a  fubjeft  on  which  he  obferves  a  total  filence, 
not  leem  to  feel  the  neceflity  of  accounting 

any  manner.  Different  folutions  have,  how» 
sen  attempted  ;  there  is  one  by  Elmjlie^  who 
at  Mr.  Hall  was  difgufted  with  the  Cuftom 
fficers  at  Paramaribo^  and  therefore  determined 
le  veffel  ftand  as  the  property  of  her  former 
"tfy/or,  till  he  get  to  America.  What !  is  a  party 
;ard  to  fay,  that  becaufe  he  does  not  like  the 
who  are  appointed  to  adminiftcr  the  law,Tie  is  at 
o  violate  it,  and  to  carry  his  (hip  away  without  a 
J  not  merely  to  another  port,but  to  a  port  of  an* 
untry  ?  This  is  an  excufe  which  cannot  be  rea- 
alledged,  and  the  gentlemen  In  argument  have 
t  neceffary  to  defert  it.  Another  fuggeftion 
the  perfons  at  the  Cuftom  Houfe  at  Surinam 
ot  be  acquainted  with  the  neceffary  forms  of 
lijh  law.  But  when  every  body  knows  what 
mt  of  commercial  budnefs  is  at  Surinam^  and 
^ly  what  the  number  is  of  Britijh  proprietors, 

how 
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The         how  can  we  fuppofe  that  proper  perfons  are  not  ap* 

,       1^  pointed  to  tlie  tunftions  of  the  Cuftom-houfe  ?  Thcfc 

N9V.  i2d,  folutions,  therefore,  entirely  fail,  but  there  is  another 
conneded  with 'the  policy  of  the  ftatutes,  tending  to 
clear  up  the  myftery,  which  is,  that  probably  Mr.  Hall 
was  confcious  that  his  claim  to  the  charader  of  a 
Britijlo  merchant  could  not  be  received  at  the  Cujlom- 
houfe  ^t  Surinam  where  he  was  known.  In  this  folution 
one  fees  indeed  a  very  fuificient  reafon  why  he  fliouU 
make  his  application  any  where  but  at  that  port,  and 
why  he  had  recourfe  to  a  foreign  port. — It  is  (aid, 
however>  that  the  purchafe  was  not  made  in  Surinam^ 
but  in  America.  Now  that  is  not  very  confident  with 
the  averment  in  the  claim  that  Hall  pur  chafed  the  veffil 
0t  Paramaribo,  and  it  is  clear  that  he  had  paid  for  the 
veffel  there  in  fugars.  Whether  there  was  a  formal  bill 
of  fale  does  not  dircdly  appear,  as  the  iuftrument  pafied 
at  Surinam  has  not  been  exhibited ;  yet  I  cannot  but 
think  that  there  was,  when  I  look  at  the  evidence  of 
Davis  the  mate,  for  what  is  the  manner  in  which 
he  fpeaks  ot  it?  He  fays  that  "  he  does  know  of 
**  orders  and  infti  uftions  being  given  by  Rlr.  Taylor, 
•'  the  former  owner^  to  Elmjlic^  for  the  fale  of  the 
*'  veflcl  in  the  voyage  on  which  he  failed  from  Halt" 
^^fax,  as  he  faw  and  read  them  in  Surinam  harbour, 
**  and  that  the  (hip  was  accordingly  fold  at  Surinam 
**  on  the  25th  of  AWwi^r  laft,  and  he  faw  a  written 
"  agreement  or  deed  of  fale  between  Elmflie  and  Hall^ 
«*  the  purport  of  which  was,  that  Elmflie  fold  the 
**  veflcl  for  6col.  to  be  paid  in  fugars,  and  which  were 
*'  aftually  delivered  to  Elmflie,  and  Mr.  Hall  there 
*^  took  poffcffion  of  the  vcffcl,  but  continued  Elmflie  in  the 
"  command  ;  that  he  has  looked  at  the  paper  writing 
^  marked  A^  no^uj  fhewn  to  him  j  he  cannot  UAdertake 
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•*  to  fwear  pofitively  that  it  is  a  true  copy  of  the  origi-        The 
**  nal  bill  of  fale  of  the  veffel,  as  it  appears  more  full        '^' 


« 


and  particular,  but   he   is  clear  and  pofitive  that     JViv.  aid, 
**  //  is  the  fame  in  fubjiance  and  meahing  in  every        *  *^* 

*^  refpc6l  /*    Elmjlie^s   account  confiderably  tends  to 

confirm    this  ftatement :    he  fays,  "  that  Mn  Taylor 

**  gave  him  written   inftruftions  to    difpofe  of  the 

•*  veifel  in  Surinam^  and  in  confequence  of  the  faid 

"  inftruclions  he  fold  the  veflel  to  Mr.  Hall ;  the  bar- 

**  gain  was  made  in  Surinam^  the  terms  of  the  bargain 

**  were,  that  he  fold  chc  faid  veffel  to  Hall^  on  condi- 

**  tion  that  he  was  to  pay  6ocl.  fterling  for  her  in 

**  fugars , which  fugars  faid  Hall  aSually  delivered,  and 

**  he  remitted  them  to  London  on  account  of  Mr.  Taylsr. 

•*  There  was  a  bill  of  fale  of  the  veifel  which  deponent 

^  figned  and  executed  before  the5r////AConful  at  Baltic- 

"  nwr^,  of  which  he  believes  the  paper  marked  A.  to  be 

"  a  true  copy ;  thai  he  managed  the  concerns  of  the 

**  veffel  until  the  time  lie  fold  her  to  Mr.  Hall  in  Surim 

"  nam,  and   from  that  time  until   he  quitted  her  at 

^'  Baltimore^  he  acked  as  fhip's  hufband,  or  mafter, 

*^  and  Mr.  Hall  was  the  owner,  and  deponent  followed 

"  hn  directions  and  orders  with  regard  to  her  concerns, 

'^  as  long  as  he  remained  in  her."     In  his  anfwer  to 

the  fecond  interrogatory  he  alfo  fays,  "  that  the  agree. 

"  ment,   fpecifying  the    bargain,    was    in  writing  j 

"  Mr.  Hall  had  one  copy  of  it,  and  the  deponent  the 

**  other.     That  Mr.  Hall  had  a  right  to  do  what  he 

pleafcd  with  the  veffel  after  paying  for  her,  and  that 

^'  ^<i)\or  was   bound  to  ratify  the  bargain  if  necef- 

"  'ary ;    that  Mr.  Hall  became  the  fair  owner  from 

'  the  day  he  paid  for  her  in  Surinam^  and  deponent 

**  IS  clear  whatever  profits  ihe  veffel  may  have  made 

"  fiacc  the  time  Mr.  Hall  bought  her,  muft  be  his." 

Why 
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The  Why  then  here  was  a  complete  transfer,  a  complete 

poffeffion  and  delivery  and  yet  Mr.  Hall  would  not 


Awv.  2id,  comply  with  the  regulations  of  the  ftatute  by  getting 
*  ****  a  regifter  at  the  place  where  he  was  known,  but  fails 
to  America  to  get  a  certificate  of  the  transfer  from  the 
Britijh  Vice-Conful.  I  fay  that  this  fa£t  can  leave 
little  doubt  that  Mr.  Hall  is  a  perfon  not  fo  domiciled 
as  to  be  entitled  to  a  Britijh  regifter  at  Paramaribo 
upon  any  evidence  which  it  was  in  his  power  to  pro- 
duce ;  and  that  he  was  himfelf  confcious  that  if  he 
had  made  his  application  at  the  Cuftom-houfe  at  that 
place  It  muft  have  been  rejefted.  It  is  not  confiftent 
with  Mr.  Hair%  own  defcription  of  himfelf  as  a  Britijh 
me  chant  and  fhip-owncr,  to  fuppofe  that- he  was  fo 
entirely  unacquainted  with  the  laws  of  the  country  to 
which  he  lays  claim,  as  not  to  know  that  the  regiftry 
was  to  be  made  at  the  port  to  which  the  fliip  belongs, 
and  therefore  if  he  has  not  complied  with  the  provi- 
fions  of  the  ftatute,  it  is  not  too  much  to  prefume  that 
it  was  for  reafons  which  he  has  not  thought  proper  to 
afGgn.  Here,  indeed,  every  thing  neceffary  to  con- 
ftitute  a  transfer  was  aftually  done.  But  fuppofing 
the  agreement  to  have  been  merely  profpeftive,  is 
*  it  not  clear  that  it  was  put  into  that  form  for  the 

very  purpofe  of  evading  the  ftatute,  and  to  fumifh 
a  colourable  ground  for  the  tranfaftions  in  America  ? 
Mr.  Hall,  however,  goes  to  Baltimore  in  ibis  veflel  as 
A^^fwears,but  as  the  mate  fwears  in  another  veflel;  and 
it  is  worthy  of  remark  that,  according  to  the  evidence 
of  this  fame  perfon  Davis y  the  mate,  the  fhip  is  con- 
^  figned,  not  to  himfelf,  but  to  a  Mr.  Thompfon^  at  Bat- 

*    timore,  who  upon  her  arrival  there  fumiflies  the  ne- 
Ceflary  ftores  and  repairs,  as  owner  andjhifs  hujband- 

When 
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When  the  fliip  gets  to  Baltimore  the  next  provifion     ^J^^^^^ 

of  the  aft  is  fet  at  nought,  which  limits  the  repairs    — -. • 

permitted  to  be  done  in  a  foreign  port  to  1 5s,  per  ton.      ^TtJ^*"^' 
It  is  faid  that  the  repairs  were  inconfiderable,  but  that 
b  contradifted  by  Hall  himfelf,  who  dates  that  "  he 
"  was  obliged  to  expend  a  confiderable  fum  at  Balti- 
**  mare  to  repair  the  veffel,  in  order  to  render  her 
"  fea  worthy/*     Elmjlie  fays,  that,  *^  at  the  time  of 
**  his  ItzyiagBaltimore  the  veffel  was  hauled  into  a  place 
'*  to  get  repairs  which  (he  much  wanted,  ^ndDavis  fays 
•*  he  fuppofes  the  repairs  would  not  altogether  exceed 
**  the  fum  of  150!."     Now  this  is  a  veffel  of  only  70 
tons,  fo  that  here  is  a  confiderable  excefs  of  the  fum 
allowed  by  the  ftatute,  and  the  confequence  is,  that  the 
flup  muft  be  coniidered  as  an  alien  fhip.     Any  excefs 
in  the  amount  of  the  repairs  is  a  matter  which  the 
ftatute  watches  with  the  utmoft  anxiety  ;  it  prefcribes 
n  very  long  procefs  of  enquiry  in  the  foreign  port  to 
be  executed  in  a  particular  manner,  and  regularly 
certified  ;  and  if  thefe  regulations  were  not  obferved, 
the  obvious  praftice  would  be  to  purchafe  {hips  and 
carry  them  to  foreign  countries,  where  they  might  be 
repaired  at  a  cheaper  rate,  to  the  difadvantage  of  the    * 
manufadurers  and  Ihipwrights  of  this  country,  whom 
it  is  one  principal  objed  of  the  ftatute  to  protcdl. 
Not  one  of  thefe  requifites  obtain  the  leaft  attention 
en   the  part  of  Mr.  Hall.     He  repairs  his  veflel  to 
any  extent  he  thinks  fit,  without  the  leaft  regard  to 
the   modes  prefcribed   by  the  ftatute.     Great  credit 
feems  to  be  taken  by  Hall  on  account  of  his  applica- 
tion to  the  Britijh  Vice-Conful  at  Baltimore ;  he  fays 
diat  **  on  his  arrival  there  the   refpondent  and  the 
•«  faid  James  ElmJJie  xvzhed  on  the  Britijh  Vice-Conful, 
«<  and  informed  him  of  the  a;>reement  for  the  fale  of 

"the 
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The         ^*  the  fchooner,  and  alked  his  advice  as  to  perfeding 

^  **  the  fale  and  conve}"ancing  thereof;  that  the  faid 

Aai>.  J  2d,      <«  Vicc-Conful  informed  them  that  he  thought    the 

J Sou*  ,  . 

*'  certificate  of  regiftry  could  not  be  endorfed  at  Bat 
**  iimore^  there  being  no  Britijh  Colleftor  of  the  Cut 
**  toms  at  that  port,  but  advifed  the  refpondent  to 
**  take  a  bill  of  fale  there,  and  that  he  would  grant  a 
^^  cenificate  of  the  transfer  from  one  Brttijh  iubjeS 
**  to  another,  which  might  be  attached  to  tne  copy 
**  of  the  bill  of  fale,  and  that  there  would  be  no  diffi- 
**  culty  to  get  the  rcgifter  indorfed  at  the  firft  Britijb 
•'  port  to  which  the  veffel  fliould  proceed."  Now  it 
does  not  appear  that  the  Vice-Conful  was  made  ac- 
quainted with  all  the  preliminary  fteps  of  this  tranf- 
a&ion,  becaufe  I  think  it  quite  impoifible  if  he  had 
been  told  that  Mr.  Hall  was  a  fettler  at  Paramaribo^ 
and  that  the  fale  had  been  tranfacled  there,  that  he 
would  have  given  this  advice.  He  would  have  faid,  do 
you  get  back  to  Paramaribo  as  fart:  as  you  can  :  you 
have  not  complied  with  the  requifitions  of  the  flatute^ 
But  fuppofing  the  Vice-Conful  to  be  unacquainted  with 
the  law,  and  to  have  given  this  advice  ignorantly^wouid 
that  have  the  eifect  of  juftifying  Mr.  /fo//?  Who  is  a 
Briiijli  Vice-Conful  in  foreign  port  ?  He  is  ufually  a 
merchant  of  the  country  in  which  he  refides ;  and  \% 
a  BritiJJo  (hip  owner,  who  is  bound  to  know  the  law 
under  which  he  purchafes  in  his  own  country,  to 
apply  to  a  Conful  in  another  country  for  the  expofi- 

tion  of  that  law,  with  which  he  ought  himfelf  to  be 
acquainted  ?  I  fay,  fuppofing  he  had  given  this  ad- 
vice, which  is  fcarcely  credible  if  all  the  circumftances 
of  the  tranfaction  had  been  fliated  to  him,  it  would  in 
no  degree  have  fanftioned  the  conduft  of  Mr.  HalL 

l\muft  obferve  that  I  do  not  accede  to  the   remark 

which. 
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which  was  made  in  the  argument,  that  this  is  matter         The 
of  mere  pecimiary  penahy,   becaufe,  by  tfie  exprefs       ^^^^^^ 
direflions    of    the   ftatute,    the    fhip    under    fuch     Aiw.  22d, 
irregularities  is   to  be   confidered  as^^an  alien  fliip        ' 
unprotedled  by  a  Britijh  regifter.     Now  thefe  fafts 
become  extremely  important,  as  they  go  to  develope 
the  real  nature  of  this  tranfadion ;  if  you  find  a  man 
con^lying  with   the  regulations   of  his  country  in 
the  firft  commencement,  it   leads   to  a  very  natu« 
lal  prefumption  that  the  fame  fair  and   honourable 
condu£l  has  accompanied  the  tranfa£bion  throughout 
and    that  if  he  has   erred  in  any  fubfequent   part 
he  has  erred   fix>m  honed  ignorance  and  inadvert- 
ency.    But  if  the  fad  be  that  in  the  very  outfet  he 
has  departed  from  the  obligations  impofed  on  him  by 
the  laws  of  his  country,  it  goes  far  towards  determin- 
ing the  interpretation  which  is  to  be  put  upon  his 
condu£):,  as  it  appears   in  other  parts  of  the  tranfac- 
lion  ;  in  fuch  a  cafe  the  rule  of  qualis  ab  hccpto  is 
not  imreafonably  applied.     I  come  now  to  confider 
that  which  is^the  a6lual  though  by  no  means  the  only 
ground  upon  which  this   fentence  is  diredly  to  bo 
fuftained,  and  which  has  been  foftly  defcribed  by  the 
Counfel  for  the  claimant  as  a  matter  of  great  impru- 
dence, I  mean  the  entrance  of  the  veffel  into  the  port 
of  Halifax.     It  has  been  faid,  that  even  upon  the  fup- 
poiition  that  this  is  to  be  taken  as  an  alien  (hip,  yet 
whatever  may  have  been  the  imprudencies  of  conduft 
on  the  part  of  the  owner,  (he  would  be  entitled  to  the 
rights  of  hofpitality  if  driven  into  a  Britijh  port  in  dif- 
trefs  ;  and  certainly  if  the  diftrefs  were  real,  whether 
Hall  is  a  Briti/lo  fubjecl  or  not,  and  whatever  may  be 
the  character  attaching  to  the  fhip,  fhe  would  be  en- 
titled to  that  benefit.      Real   and  irrefiftible  diftrefs 
muft  be  at  all  times  a  fuiiicient  paffport  for  human 
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The         bongs  under  any  fuch  applkarion  of  human  laws .  Biit 
Elianoe.      j£  ^  p^^  jg  ^  £^jj.^  mendicant,  if  he  brings  into  a  port  a 


Nw.  lid,       flup  or  cargo  under  a  pretence  which  does  not  exift^ 
.«»•$•        ^jjg  kolding  out  of  fuch  a  falfe  caule  nxes  him  with  a 
fraudulent  purpofe.     If  he  did  not  come  in  for  the 
only  purpofe  which  the  law  tolerates,  he  has  really 
come  in  for  one  which  it  prohibits,  that  of  carrying 
on  an  interdided  commerce  in  whole  or  in  part     It 
is,  I  prefume,  an  univerfal  rule  that  the  mere  ad  of 
coming  into  port,  though  wirhout  breaking  bulk,  is 
primd  facie  evidence  of  an  impcrtation.     At  the  fame 
time  this  prefumption  may  be  rebutted  ;  but  it  lies  oo 
the  party  to  affign  the  other  caufe,  and  if  the  caufc 
affigned  turns  out  to  be  falfe^  the  fird  prefumption  do- 
cefiarily  takes  place,  and  the  fraudulent  importation  is 
faflened  down  upon  him.    The  Court  put  the  queilioa 
to  the  Counfel  whether  it  was  meant  to  be  aigued 
that  the  bringing  a  cargo  into  an  interdicted  port> 
under  a  falfe  pretence,  was  not  a^  fraudulent  imporph 
tion,  and  it  has  not  been  denied  that  it  is  fo  .to  b& 
confidered.     Then  there  is  another  excufe  which  h 
not  indeed  been  preffed  upon  the  confiderati  m  of 
Court,  yet  it  has  been  glanced  at,  which  is  that  thi 
veffel  did  not  come  aftuully  into  the  port,  but  only  int( 
the  anchorage  ftream.   But  this  very  defcription  (he 
that  it  is  a  place  where  vefl'cls  coming  to  rhe  port 
anchor ;  and  it  has  been  decided  over  and  over  again^ 
that  in  order  to  conftitute  an   importation  it  is  not 
necefiary  that  veflels  (hould  come  to  a  wharf.     BcfidciSj 
Mr.  Hall  alledges  in. his  claim  "  that  he  arrived  in  the 
^*  port  of  Halifax  on  i8th  June  lafl,  and  having  met 
"  the  CoUeclor  of  the  Cuftoms,  he  iiilormed  him  of 
"  his  having  art-ived  in  diflrefs,  and  on  the  fame  day 
«*  he  reported  his  veflel  and  cargo  at  ih^  Cuftom- 

*^  houfe;* 
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•^  houfe."     Upon  the  ftft  of  importation,  therefore,        ru 


XtiAyst. 


there  can  be  no  doubt ;  and  confequcntly  the  great 

point  to  which  the  cafe  is  reduced,  is  the  diftrefs  which      ^^-  ****» 

•  •  *!••• 

IS  alledged  to  have  occafioned  it.     Now  it  muft  be  an 

urgent  diftrefs ;  it  muft  be  fomething  of  grave  ne- 

ccflity ;  fuch  as  is  fpoken  of  in  our  books,  where  a  • 

Jhip  is  laid  to  be    driven  in  by  ftrefs  of  weather. 

It  is  not  fnfEcient  to  fay  it  was  done  to  avoid  a  L'ttle 

bad  weather,  or  in  confequence  of  foul  winds,  the 

danger  muft  be  fuch  ai   to  caufe  apprehenfion  in 

the  mind  of  an  honeft  and  firm  man.     I  do  not  mean 

to  lay  that    there    muft    be   an    aftual     phyfical 

uccflity  exifting  at  the  moment ;  a  moral  neceffity 

would  juflify  the  aft,  where,  for  inftance,  the  fliip 

had  fuftained   previous   damage>  fo  as   to  render  it 

dangerous  to   the  lives  of  the  perfons  on  board  to 

profecute  the  voyage :  Such  a  cafe,  though  there 

might  be  no  exifting  ftorm,  would  be  'viewed  with 

^eudemefs  ;  but  there  muft  be  at  leaft  a  moral  necef«« 

fity.    Then  again^  where  the  party  juftifies  the  aft 

^poa  the  plea  of  diftrefs,  it  muft   not  be  a  diftrefs 

^hich  he  has  created  himfelf,  by  putting  on  board  an 

*nfufficient  quantity  of  water  or  of  provifions  for  fuch 

^  voyage,  for  there  the  diftrefs  is  only  a  part  of  the 

Uiechanifm  of  the  fraud,  and  cannot  be  fet  up  in  excufe 

for  it;  and  in  the  next  place  the  diftrefs  muft  be  proved 

by  the  claimant  in  a  clear  and  fatisfaftory  manner.   It  is 

tvidence  which  comes  from  himfelf,  and  from  perfons 

Ittbjeft  to  his  power,  and   probably  involved  in  the 

f^aud,  if  any  fraud  there  be,  and  therefore  it  is  liable 

to  be  rigidly  examined.     Having  premifed  thefc  rules 

and  obfcrvations,  let  us  fee  how  the  cafe  ftands  upon 
'fie  Aewing  of  Mr.  Hall.  He  fays  "^that  he  failed  in 
**  Ae  fchooner  from  Baltimore,  on  the  i^th  day  of  May 
'  ^^  J  that  they  proceeded  towards  Antigua  as  di- 
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??!!«.       *^  rcftly  as  the  winds  would  permit,  but  the  wind  being 
almoft  continually  to  the  fouihward  and  fouthweft, 
^7io^^'      *^  and  often  blowing  violent  gales,  they  were  J^ept 

from  their    due  courfe,  and    on  the  4th  day  of 
yun^  they   had  proceeded  no  further  fouth  than 
"  latitude  32  degrees  ;  that  the  wind  ftill  continuing 
to  blow  from  the  fouth,  and  appearing  t©  be  fixed 
in  that  quarter,  their  jib  being  (hattered,  the  rigging 
a  good  deal  injured,  and  their  (lock  of  water  bc- 
*'  ing  reduced  to  140  gallons,  and  being  in  the  longi* 
tude  of  Hali/axyhc  confulted  with  the  firft  and  fecond 
mate,  and  refolved  to  bear  away  for  Halifax  to  repair 
and  procure  a  fupply  water,  and  alfo  to  take  advan* 
'*  tage  of  a  convoy,  if  any  ftiould  offer,  for  the  We/i 
^*  hidies**  In  the  firft  place,  in  the  very  fetting  off,  there 
is  not  that  bonafidss  which  might  have  been  expefted ; 
he  lays  that  the  voyage  began  on  the  1 5th  of  May^  the 
fack  being,  that  hiall  himfelf  did  not  come  on  boards 
until  the  -loth.     Watts  fays,  that "  flie  had  been  mak-^ 
ing  the  bed  of  her  way  for  Aniiiita^  according  a%! 
wind  and  weather  would  permit,  from  the  time  the^ 
left  the  Capes  of  Virginia^  (which  it  appears  was  on  th  -^ 
2ift,)  until  they  bore  away  for  Halifax \^  he  d< 
not  fay  from  the  time  (he  left  Baliimcre^  and  it  is  rlc; 
that  fhe  had  merely  drcppcd  down  into  the  Chcajrpej 
and  that  Mr.  HallviT^  in  the  mean  time  up  at  Uorft, 
tranfafting  bufinefs,  for  fo  the  log-boc/k  exrctly  c: 
prefTes.  The  firfl. entry  is  daterl  the  2oth  cfM/y  r  ?o     7. 
It  fays,   **  thcfc  24  hours  begin   with   liglit  bre^r-  <j 
*'    from  the  N.  W.  and  clear  weather,  niiddlc  a^nd 
latter  part  of  ditto  ;  at  three  P.  M.  Mr.  //.///  rdurrz^fd 
on  board frcjUi  Norfolk^  weighr:d  ..nch'.jr,  and  kcxoi 

down  foi  the  C'apes;  p.'  p^.:^•ii■^u  ycJonbeiid'r.^^  ^'i- 
bks  and  flowing  ar^'Jio..-.  ^iuL'^aU",  and  fuudrv  jobs 
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^  of  ihip's  duty  ;  fo  end  thefe  24  hours. — Thurfddj^         Thr 
a  I  ft  May.     Thefe  24  hours  with  light  winds  and 


"  dear  weather ;  Cape  Henry  Hght-houfe  bearing  N.  W.     iV»^^.  ^^< 
by  W.  four  miles,  lying  in  the  latitude  36.  ^'j.  long 
76.  4.  W.  from  which  I  take  my  departure  for  An-^ 
tigua^  lying  in  the  lat.    17*  3.  and  long.  61.45.  W. 
**  fi  God  fend  the  goodfchooner  to  her  dejlined  port  in 
^ fafety.    Amen*'    A  clearer  account  of  the  com- 
mencement ^  of  a  voyage  could  not  have  been  given, 
and  therefore  Mr.  Hall  has  not  reprefented  the  matter 
very  ingenuoufly,  when  he  antedated  his  voyage  from 
the  15th  May.     It  could  not  have  been  that  the  (hip 
was  previoufly  ftruggling  with  bad  weather,  becaufe 
if  that  had  been  the  cafe  he  would  have  got  her  re- 
jaired  before  he  left  the  Cheafepeakj  and  therefore  it 
is  impoilible  to  take  his  reprefentation  as  a  fair  ac- 
count of  the  duration  of  the  voyage  and  of  the  danger^ 
I  muft  obferve,  that  the  evidence  of  the  log-book  is  to 
bereceived  withjcaloufy,  where  it  makes  for  the  parties, 
^  it  may  have  been  manufadured  for  the  purpofe  ; 
but  it  is  evidence  of  the  moft  authentic  kind  againfl: 
^he  parties,  becaufe  they  cannot  be  fuppofed  to  have 
given  a  falfe  reprefentation  with  a  view  to  prejudice 
^hemfelves.     The  witneffes,  when  they  fpeak  to  a  fact, 
"^Xiay  perhaps  be  aware,  that-h^has  become  apoint  of  con- 
i^uence,  and  may  qualify  their  accqunt  of  pail  events 
4c  as  to  give  a  colorable  effed:  to  it.     But  the  journal 
'^written beforehand, andby  perfons  unacquainted,  per*  . 
haps,  with  any  intention  of  fraud,  and  may  therefore  be 
feurely  relied  on  wherever  it  fpeaks  to  the  prejudice  of 
Its  authors.     In  this  cafe  the  importance  of  the  journal 
Mthc  more  ftriking,  becaufe  the  witneffes  refer  to  it  in 
%port  of  their  own  opinions,  and  in  default  of  their 
^^n  memory,  asThat  from  which  the  Court  is  to  colled 
^  fa£b  in  a  more  accurate  and  authentic  i^annef. 

M  2  But 
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The         But  what  fay  thefe  witneffes ?  The  firft  of  them  h  Wtm, 
r  His  account  is,  "  that  he  believes  Mr.  HalJ  to  be  thb 


Hwv.  lid,     owner  of  her  prefent  cargo,  which  came  out  xd  dit 

ferent  ftores  at  Baltimore,  but  whofe  he  does  not  know, 

as  he  remained  on  board  to  receive  it  into  the  veflel. 

That  the  fifth  or  fixth  day  after  they  were  at  fea,  the^ 

experienced  heavy  gales  of  head-wind,  which  fpixt  heir 

jibs  and  carried  away  all  her  braces^  fore  and  aft,  and 

falling  {hort  of  water,  and  the  veflel's  ftores fallingfhoiti 

Captain  Hall  told  the  crew  he  thought  it  beft  to  m^ 

fomeport  to  get  repairs,  fiiils^  ngging,  water,  andftne 

ftores;  at  this  time  the  crew  and  the  deponent  bdif 

worn  down  with  fatigue,  fo  that  fcarcely  a  man  was 

able  to  do  his  duty,  they  all  cheerfully  afiented  to, 

aiid  approved  of  the  meafure.     That  Captain  lUl 

then  faid  he  would  bear  away  for  Halifax^  which  he 

did,  and  arrived  there  about  the  d4th  of  laft  moiMh) 

and  on  the  fecond  day  after  her  arrival  at  this  port, 

fhe  took  in  a  frelh  fupply  of  water,  but  did  not  take 

on  board  any  other  article  befides  the  water  while  he 

was  on  board  her,  which  was  till  the  25th  of  Jum^ 

That  Davis  kept  Mr,  HalPs  watch,  and  the  log4)odc 

*"    is  headed  in  his  name,  and  he  is  there  defcribed  ai 

Captain  Davis.     That  the  Ihip's  articles  were  for  a 

voyage  to  Antigua  and  back  to  the  States,  or  if  dif 
charged  in  any  other  port  they  were  to  be  paid  a 

month's  wages  and  fent  home  ;'^  he  alfo  fays,  ^^  ^lat  fai 

thinks  they  might  have  pui  fued  the  voyage  inftead  (/ 

bearing  up  for  Halifax^  but  he  declares  by  the  oadi 

he  has  taken,  it  would  have  been  at  the  riik  of  the 

lives  of  the  crew,  as  the  rigging  being  carried  away  in 

the  gale,  and  the  jib  ftay  gone,  the  veflel  lay  at  the 

mercy  ot  the  fea.*'  But  when  this  fame  witnefs  is  can. 

mined  again  upon  the  plea  given  by  Hall;  **  be  referi 

to  the  Ipg^bopk/or  the  winds  andvicatbcr  the  veffeletfi- 

rienui 
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rlenced  an  the  voyage  from  Baliimore,  where  be  has  truly        The 
Mted  them  down^  and  his  memory  does  notferve  him  j"        iawok^ 
as  if  after  having  defcribed  all  thefe  particulars  in  his     V^-  »»<*! 
former  evidence,  his  memory  would  not  ferve  him  a 
fisw  days  after.     The  next  witnefs  is  Caleb  Smithy  wha 
was  taken  up  at  Baltimore^  and  gives  the  fame   de- 
fcription   of  the    voyage.      Davis,  the  Mate,    fays^ 
**  that  the  reafon  why  the  veffel  did  not  proceed  on  her 
foyage  to  Aniigtia  was,  meeting  with  heavy  gales  of 
mid,  fails  much  torn,  running  rigging  and  jib-ftay 
gone,  and  water  running  fhort.     She  experienced  a 
good  deal  of  bad  weather  and  head  winds  comtinually. 
She  was  in  the  latitude  32.  32.  when  (he  fhaped  her 
courfe  for  Nova  Scotia,  the  wind  at  that  time  right  a 
head,  blowing  pretty  frefli  from  the  fouthward  ;  the 
p)  fplit,  jib  ftay,  and  he  thinks  a  fhroud  gone.     7 he 
if-book  wlljiate  the  circumjlances,  as  he  does  not  /x- 
iSlj  remember  whether  it  was  before  or  after  they  bpr^ 
4awy,  that  they  carried  avhsy  her  jib  ;'*  this  perfon 
thea  afcrlbes  the  deviation,  principally,  to  an  acci- 
dent, of  which  he  does  not  know  whether  it  took  place 
before  or  after  that  event.   Now  I  come  to  refer  to  the 
log4)ook  itfelf ;  it  confifts  of  not  many  articles,  and  I 
jnx  it  to  any  man  to  fay,  upon  the  fair  confideration  of 
in  Gontents> whether  it  does  not  prove  it  to  be  quite  im- 
poffible  that  this  ihip  came  intoHalifax  under  anything 
[  Hcc  ftrefs  of  weather.     The  entry  on  the  t  ift  May, 
vhich  I  have  before  noticed,  concludes  in  thefe  terms, 
••  Middle  part  light  breezes  from  the  eaft  ;  at  three 
**  A.M.  tacked  fhip,took  in  the  top-fails ;  at  five  tacked 
^  fcip,  faw  a  44-gun  feip  to  leeward  ftanding  to  the 
^  weftward,  took  her  to  be  Englifh  ;  tatter  part  light 
*•  vnnds  from  the  S.  S.  TV. :  all  hands  employed  in 
^  ftip*s  duty  J  fo  end  thefe  24  hours.— Friday ,  21  d 
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The  "  of  May.    Thrfe  24  hours  begin  vithftrong  breezes 

ElV  AN0S  \  ^^ 

^ "  from  the  S.  W.  and  clear  weather ;  middte  part 


i\w  22d,  «  ditto  ;  at  four  A.  M,  in  M.  lop  Lil,  reefed  theF. 
.  «*  top-fail,  and  the  M.  top  fail ;  at  fix  P.  M.  handed 
"  to  F.  top.fail  in  the  fecond  reef  in  M.  fail ;  latter  part 
^^  heavy  gales  from  S.  S.  W.  ftood  the  jib  and  main* 
^^  fail,  hove  to  under  a  double  reefed  fore-fail,  ptt^le 
**  employed  in  making  nefiings-^  fo  end  thefe  24  hours. — 
"  Saturday,  23d  of  May,  Thefe  24  hours  begin  with 
**  heavy  gales  from  the  S.  S.  W.  and  thick  weather, 
f*  with  light  fliowers  of  rain,  lying  to  under  a  double 
*.*  reefed  forefail,  a  heavy  fea  running  from  the  S.  W  j 
^f  at  fix  A.  M.  made  fail  jib  M.  fail  and  reft  fore -top- 
f5  fail ;  latter  part  more  modeijate  ;  out  reef  out  of  top? 
<^  fail  and  M,  fail ;  people  employed  matting  newjlinff 
^*  to  the  main-yard  y  fo  end  thefe  •24  hours.  Sunday, 
5^  24.  Thefe  24  hours  begin  with  ftiff  gales  firom 
f'  the  S.  W.  and  hazy  weather;  middle  part  ditto; 
f*  at  twelve,  in  M.  top-fail ;  at  fix  P.  M, .  faw  a  large 
fliip  to  leeward  ftanding  to  the  N.  N.  W. ;  at  eight 
took  in  the  fore-top-fail  ;  latter  part  hard  gales  and 
*'  cloudy  weather;  //  being  Sunday,  no  work  donei 
*'  fo  end  thefe  24  hours.— Monday,  25.  Thefe  24 
*^  hours  begin  with  hard  gales  from  S.  S.  W.  and 
*^  thick  weather  with  fhowers  of  rain  ;  middle  part 
heavy  gales  ;  handed  the  M.  fail  and  jib,  reefed  the 
foie-fiiil;  latter  part  moderate  and  clear  weather ; 
at  fix  P,  M.  all  fail  fet^  with  a  pleafant  breeze ;  people 
employed  in  fund ry  jobs  offhip's  duty  ;  fo  end  thefe 
24  hours.— Tuefday  26.  Thefe  24  hours  begin 
"  with  light  winds  and  clear  weather  from  the  N.  W. 
t«  all  fail  ft ;  at  four  A.  M.  faw  a  fchooner  {landing 
««  to  the  S.  W.  with  American  colours  flying ;  middle 
**  part  frc/Jj  breezes  and  clear  weather -y  latter  part 
**  piore  moderate,  hands  emplc\ionfimdryjobs  cfjbip\ 

''  duty\ 
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"  duif ;  fo  end  thefe  24  hours. — Wednefday,  May  27.  The 

^*  Thefe  24  hours  begin  with  light  winds  and  variable ;       ^^^^^^' 
,  **  middle  part  ditto;  latter  part  ftifF  breezes  from  the      iv«/.  22*, 
"•  S.  W.  and  cloudy  weather  ;  at  two  A.  M.  caught        '  *^'* 
^^aJharkydX  fix  faw  a  f mall  fchooner  to  leeward, 
"  (landing  upon  a  wind  to  S.  S.  E.  took  her  for  a  pri- 
**  vateer  ;  people  employed  in  f craping  the  quarter  deck ; 
"  fo  end     thefe    24   hours. — Thurfday,    May    28. 
"  Thefe  24  hours  begin  with  hard  gales  from  the  S. 
"  S.  W.  all  fail  fet  to  the  heft  advantage  ;  at  four  A. 
"  M.  in  M.  top-fail  reefed  M.    fail  and  F.  top-fail; 
'*  middle  part  ditto ;  at  ten,  in  fore-top-fail  and  flying 
"  jib ;  latter  part  ditto  with  thick   foggy  weather } 
^^  p*:ople  employed  as  ufual\  fo  end  thefe  24   hours. 
"Friday,  May  29.     Thefe  24  hours  begin  with  fliff 
**  gales  and  fmoaky  weather  from  the  S.  S.  W.  middle 
**  part  ditto ;  latter  part  heavy   fqualls  of  rain  and 
"  thick  cloudy  weather,  wind  from  the  S.  S.  W.  to 
W.;  people  employed  in  plaiting  fennat\  fo  end  thefe 
"  24  hours.-^Saturday,  30.     Thefe  24  hours  begia 
*'  ^ith  hard  gales  and  heavy  fqualls  from  W.  S.  W. 
^  with  rain  ;  middle  part  moderate  with  conjlant  fall 
^^  of  rain  ;  latter  part  light  winds  from  the  S.  S-  fV. 
**  with  thick  rainy  weather  ;    at  fix  A.  M.    faw  a 
**  fchooner  (landing  to  the  S.  W.,  at  twelve,  fpoke 
*'  with  her;  from  Philadelphia,  bound  to  Porto  Rico, 
[^  out  nine  days  ;  all  hands  employed  infundry  jobs  of 
^  Jhip's  duty. — Sunday,  31.     Thefe   24  hours  begin 
**    with  light  airs  J  almq/i  calm ;  tacked  fhip  lying  up, 
'*    E.  S.  E. ;  thefe  24  hours  end  with  light  winds  and 
*^    hazy  weather  ;    this  day^  being  fabbath^    no  work 
'^    done. — Monday,  June  i.     Thefe  24  hours  begin 
^    with  light  winds  andfmoaky  weather  ;  middle  part 
**     ditto  with  ftiif  breezes  and  cloudy  weather ;  at  fix 
^    P.  M.  handed  the  main  top  fail  j  latter  part  ditto, 
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Tho        "  with  thick  Imoaky  weather ;  at  eight  A.  M.  faW  a 
eliawok.     j4  fore-top-Iail  fchooner  to  leeward  (landing  to  tbe 


lUv.  22d,      *^  E.S.E. ;  thefe  24  houre  light  winds  andfimakj  «w 
'*°^'        <6  fber^hands  employed onttiip'sdVity. — ^1  ucfday,  June2. 
*'  Thefe  24  hours  light  winds  with  thick  hazy  wea* 
**  ther  J  at  fix  P.  M.  faw  a  fchooner  to  windward 
(landing  to  the  N.  N.  W. ;  middle  part  ditto  j  latter 
fart  light  winds  and  thick  weather ;  fo  end  thefe 
"24  hours  people  employed  in  plaiting  fennat^  and  fun- 
dry  jobs  of  (hip's  duty. — ^Wednefday,  June3.  Thefe 
24  hours  begin  with  light  winds  and  thick  fmoahj 
weather  j  at  fix  P.  M.  tacked  (hip.  lying  up  S.  W, 
**  by  W.;  middle  and  latter  part  ftrong  breezes  and 
**  fmoaky  weather ;  the  hands  employed  infcraping  the 
*•  quarter  deck ;    thefe    24  hours  end  with  ftrong 
*'  breezes  and  fmoaky  weather. — Thurfday,  June  4« 
Thefe  24  hours  begin  with  frejb  breezes  and  clear 
weather }  at  four  P.  M.  fplit  the  jib,  reefed  it,  and 
*'  fct  it  again,  reefed  F.  top-fail ;  middle  part  ditto  and 
cloudy  weather  ;  latter  part  ditto  with  light  Jbonmrs 
of  rain ;    thefe  24  hours  end  withfrejh  breezes } 
hands  employed  in  plaiting  robins. — ^Friday,  June  5. 
**  Thefe  24  hours  begin  with  ftrong  breezes  and  thick 
"  weather  with  rain ;  middle  part  ditto,  the  wind 
**  being  fo  conftant  ahead^  and  the  owner ^  being  on  hoards 
*'  thought  proper  to  order  us  to  Halifax ;  latter  part 
*'  ditto  ;  at  ten  A.  M.  faw  a  large  (hip  to  the  N.  W, 
•  took  her  to  be  a  line  of  battle  (hip ;  thefe  24  hours 
^*  *end  \^•ith  ftrong  breezes  j  hands  employed  on  (h^'» 
"  duty." 

Now  is  it  poffible  to  read  this,  and  extraft  the  condu- 
fion,  that  the  weather  was  the^  caufe  of  HaWs  determi- 
nation to  go  to  Halifax ;  all  the  latter  days  of  the  voyage 
in  no  degree  menacing ;  and  no  one  reafon  afligned  in 
this  journal  for  the  change  of  courfe  but  the  wind 
being  ahead  and  the  owner  on  board.     What  does 

the 
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tbelhip  do  when  ihe  gets  to  Halifax  ?  What  nuift  have         The 

°  .  t    •       !_•  Eleanor. 

been  her  condition,  if  there  were  any  truth  in  this  ac-  ^ 

count  of  diflrefs,  certainly  a  condition  requiring  long     N^-  2  id, 
and  confidcrable  repairs.     Mr.  Hall  fays,  that  he  ar- 
rived at  Halifax  on  the  1 8  th  of  June^  and  on  the  aoth 
he  applied  at  the  Cuflom  Houfe  for  his  papers,  that 
he  might  proceed  on  his  voyage.     Is  this  agreeable  to 
the  diftrefs  fet  up  ?  Were  there  any  repairs  ?  Nothing 
is  done  beyond  fome  little  repairs  to  the  fails,  and 
taking  in  a  fupply  of  water.     Then  it  is  faid  that 
there  was  a  fcarcity  of  water,  but  it  is  to  be  re- 
marked that  the  veffel  only  left  the   land    on  the 
aift  of  May:    and   on  the  4th  of  June  there  is 
a  deficiency  of  water.      If    this  were  fo,   it  is  a 
criminal  improvidence   on  the  part  of  the  claimants 
vrho  was  bound  to  provide  for  the  chances  of  a  much 
niore  protrafted  voyage ;  it  was  his  duty  to  put  on  board 
filch  a  fupply  as  was  requifite  for  the  intended  voyage. 
If  the  water  failed  within  the  fpace  of  thefe  few  days 
could  it  be  that  a  reafonable  quantity  had  been  put  on 
board  ?  But  the  truth  is,  there  was  no  alarming  defici- 
ency ;  for  there  were  1 40  gallons  of  water  on  board^be- 
fides  rain  water  which  had  been  caught,  and  which  was 
proper  for  coarfer  purpofes.     There  is,  therefore,  as. 
great  a  failure  in  this  part  of  the  cafe  fet  up  as  in  every 
other.     There  is  a  paffage  in  the  evidence  of  Davis j 
the  mate,  which  carries  with  it  a  very  ftrong  confir- 
mation of  the  fufpicion  of  an  antecedent  deftination  to 
this  port  of  Halifax.    He  is  aiked  where  the  voyage  is 
to  end,  and  his  anfwer  is,  ^^  that  he  cannot  undertake 
to  fwear  where  it  was  to  have  ended,  becaufe  the 
ftwp's  articles  fay  back  to  any  port  in  America.     De- 
ponent thought  it  was  meant  to  be  Halifax,  but  could 
*^t  tell ;  his  reafon  for  thinking  fo  was  from  hearing 
^all  talk  about  Halifax  a  good  many  times,'*  and  he 

&^  on  to  ftate^  ^^  that  he  cjomot  undertake  to  fay  the 
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Tin         veflel  was  in  any  real  diftrefs  when  fhe  arrived  in  the 

IP  T  V  A  M  A  K. 

port,  but  her  Handing  jib  was  entirely  gone,  and  her 


iUv.  Hi,  flying  jib  much  torn,  water  growing  fhort  j  he  thinks 
Jhe  might  have  purfued  her  voyage  to  Antigua  infrfety^ 
^  but  they  all  thought  it  would  make  no  difference  coming 
into  a  Britijh  port  J*  Here  then  is  a  ftrong  ground  for 
fuppolmg  the  exiftence  of  an  antecedent  purpofe  of 
going  to  Halifax^  and  that  it  did  not  arife  from  the  ac- 
cidents of  the  voyage.  The  veffcl  came  in  on  the  1 8th 
oijune  5  and  it  was  not  till  the  Cullom  Houfe  Officers 
were  in  poffeffion  that  Hall  intimated  his  wifh  to  get 
the  regifler  indorfed,  ai^l  to  complete  the  bill  of  fale. 
But  that  could  not  rehabilitate  the  veffel ;  fhe  had  al- 
ready committed  a  breach  of  the  law,  and  was  in  pof- 
feffion of  the  officers  of  the  Cuftoms.  It  has  been 
argued  that  thefe  goods  could  not  have  been  intended 
for  ipiportation  at  Halifax  as  they  are  not  adapted  for 
that  market ;  of  the  weight  of  that  argument  the  Court 
below  was  from  local  knowledge  much  better  qualified 
to  judge.  I  may  however  obferve  that  thefe  fame 
goods  are  amongfi  thofe  enumerated  in  the  ftatute 
which  gives  the  Governor  of  Nova  Scotia  an  authority 
to  permit  their  importation,  and  it  is  clear  therefore 
that  there  is  an  occafional  demand  for  them. 

I  have  entered  into  thefe  faSs  more  minutely,  be* 
caufe  I  am  not  ignorant  that  this  cafe  has  been  made^ 
the  fubjeft  of  an  outcry,  in  which  the  Judge  of  th< 
Court  below,  and  the  officers   of  the  Crown,  hav( 
been  treated  with  fufficicnt  freedom.     I  mufl  adver 
tize   parties,  that  if  they   feel   themfelves  aggrieve 
by  the  fentence  of  a  Court  of  Juftice,  this  is  not 
fpecies  of  remedy  which  the  Law  has  provided  f( 
them.     The  true  remedy  is  to  be  purfued  by  a  regul 
caufe  of  appeal  in  the  tribunals  appointed  to  corre 
errors,  and  not  by  partial  and  inflamed  complai 
jgainft  perfons  in  judicial  fituatious,  preferred  behi 
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their  backs  and  in  quarters  where  fuch  complaints  can-        The 
not  be  judicially  examined.     tVhat  would  be  unfair  ......ULl 

towards  individuals  is  not  lefs  fo  when  direfted  againft     Hov.  2  id. 
Courts  of  Juftice.    I  do  not  however  fit  here  to  decide        '  °'" 
upon  the  charafter  and  conduft  of  the  Judge  and 
officers  of  the  Crown  at  Halifax^  but  to  determine  the 
legal  merits  of  this  cafe.   From  the  conclufions  I  have 
drawn  from  the  evidence  it  will  be  inferred,  that  I 
approve  the  fentence  which  has  been  given ;  Mr.  Hallos 
intentions  may  be  honeft,  for  they  are  known  only  to 
himfelf,  I  can  judge  of  them  only  from  fafts^  and  fuch 
fads  as  appear  in  the  evidence  which  is  fumiflied,  and 
judging  from  that  evidence,  I  do,  without  hefitatioi\, 
affirm  the  fentence  appealed  from.  •  *  See  App.  e. 


BOLLETTA,  Trumpet.  1809.' 

T^His  was  the  cafe  of  a  Danljh  fliip,  bound  on  a  occupation  of 
voyage  from  Zante  to  Copenhagen^  with  a  cargo  ofT^^  %f^ 
^Jocumented  as  the  property  of  merchants  refident  in  **!*  concurreoce 

,  I       A         y  of  the  fovereign 

^be  Seven  I/lands,  and  captured  on  the  -^ift  of  J uzufi  — picfumpiive 

iQ  1.         I.        o  T^  •  T»  1.  Evidence  thai  it 

'007, -by  the  Snap  Dragon  pnvateer.     Proceedings  it  the  refuit  of 
^erc  commenced  againft  the  (hip  and  cargo  by  the  *'  ^"  ^  ^'**^' 
^^ptor,  when  the  Bang's  Proftor  intervened  for  the 
Crown  on  the  ground   that  the  capture  was  made 
prior  to  the  declaration  of  hoftilities  againft  Rujfta. 

i)n  the  Part -of  the  Captor — It  was  argued  that  thefe 

'flands  had  been  ceded  to  France  prior  to  the  capture; 

*«at  they  had  become  part  of  Francey2J\d  confeqiaently 

^^t  the  cargo  was  the  property  of  French  fubjcdls, 

^^d  as  fuch  muft  be  condemned  to  the  Captor. 

for  the  Crown  it  was  coniended^-^Uhzi  the  ceffion 
thofe  iflands  to  France  was  only  matter  of  con- 
<-ture  founded  upon  vague  rumours  circulated  in 
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Tht        Jome  of*  the  foreign  journals;  that  if  the  Captors  re* 
.«!    lied  upon  the  fad  of  ccffion  it*  was  incumbent  on 


^*y  ***»      ihcm  to  fliew  that  it  had  taken  place* 

The  Court  interfered  and  obferved,  that  although 
regularly  it  was  the  bufinefe  of  the  party  making  the 
affertion  to  adduce  evidence  of  the  faft,  upon  which 
he  relied  ;  yet  in  this  cafe  he  fhould  direft  the  Profior 
for  the  Crown  to  apply  to  Government  for  informa- 
tion, as  in  his  ofHcial  fituation  he  could  make  the 
application  with  more  facility  than  the  ProSor  for 
the  Privateer. 

On  a  fubfequent  day  the  caufe  came  again  before 
the  Court,  when  the  King's  Prodlor  brought  in  the 
following  anfwer  which  had  been  received  from  the 
office  of  the  Secretary  of  State :  *'  Foreign  Office, 
February  20th  1 809,  Mr.  Bagot  prefents  his  com- 
pliments to  Mr.  Bijhop^  and  in  anfwer  to  the 
^^  quefUon  contained  in  the  inclofed  paper,  he  has 
"  the  honour  to  inform  him  that  the  ceflion  to  France 
*^  of  the  Ionian  Republic  was  only  made  known  to  the 
«^  Britijh  Government  by  the  fad  of  its  occupation  by 
*'  the  French  troops  fome  months  after  the  fignature 
**  of  the  peace  of  Tiljit.  It  is  not  in  the  patent  articles 
*^  of  that  peace.'*  At  the  fame  time  further  evidence 
was  furniftied  on  the  part  of  the  Captor,  confifUng  of 
an  extract  from  the  log  book  of  the  JVeaxle  flopp  of 
war,  which  was  cruizing  off  the  Seven  IJlands  at  that 
period^  together  with  an  affidavit  of  Captain  Clavell 
her  commander. 

Judgment. 
Sir  William  Scott. — The  queftion  in  this  cafe  is, 

whether  the  capture  took  place  fubfequent  to  the 

ceffion  of  thefe  iflands  to  France  by  the  Emperor  of 

Ru//ia ;  for  if  the  hSt  was  fo,  upon  the  principle  laid 

down  by  the  Court  in  the  Kniphaufen  cafes,  the  captors 

will  be  entitled  to  the  benefit  of  the  condenmation. 

I  The 
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BOLLKTTA. 


Thfc  capture  took  place  on  the  ^ift  of  Augujk  and  k 

can  hardly  be  denied  that  the  Seven  IJlands  were  in ^ 

the  poffeffion  of  the  French  at  that  time ;  but  whdft      *^ti4^ 
the  cafe  came  on  before,  it  was  objefted  that  there  was 
no  evidence  to  fhew  that  this  was  any  thing  more  than 
a  mere  temporary  poffeffion,  except  fome  loofe  fuggef- 
tioDi  in  the  foreign  newfpapers,  which  required  to  be 
fiipported  by  proofs  of  a  more  authentic  nature.  With 
tliis  view  the  Court  directed   an  application  to  be 
made  to  the  Secretary  of  State  for  the  Foreign  Depart- 
meat,  for  mformation  reljpefting  the  time  when  the 
ccffic«x  of  thofe  iflands  to  France  took  place.     The 
anfwer  which  has  been  received  is  not  very  fatisfac- 
tory  as  to  the  point  at  ifTue.     But  in  order  to  fuppty 
this  deficiency  of  information  the  captors  have  brought 
ii   an  cxtraft'  from    the    log-book  of   the  Weazlt 
floop  of  ^war,  which  was  cruizing  in  that  neighbour- 
iiood  at  the  time,  with  an  affidavit  of  Captain  ClaijeU, 
her  commander.     On  the  part  of  the  Crown  it  ha5 
been  contended  that  the  poffeffion  taken  by  the  French 
'Was  of  a  forcible   and  temporary  nature,  and  that 
inch  a  poffeffion  does  not  change  the  national  cha- 
laCker  of  the  cbuntry  until  it  is  confirmed  by  a  formal 
ceffion,  or  by  long  lapfe  of  time.    That  may  be  true 
where  poffeffion  has  been  taken  by  force  of  arms  and 
by  violence ;  but  this  is  not  an  occupation  of  that 
nanirc:  France  and  Ruffia  had  fettled  their  differ- 
ences by  the  treaty  of  Til/it,  and  the  two  countries 
bring  at  peace  with  each  other,  it  mufl  be  underflood 
to  have  been  a  voluntary  furrender  of  the  territory 
on  the  part  of  RuJJia.     This  is  the  light  in  which  it 
tt  viewed  in  His  Majefty's  declaration,  and  although 
•>i  the  anfwer  received  from  the  Secretary  of  State's 
office,  the  time  when  it  may  have  taken  place  is  not 
'^^tioned,  yet  there  is  a  diflind  admiffion  of  the  fafl:. 
*ut  the  affidavit  of  Captain  Clavell,  and  the  extraft 

from 
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Tht         from  his  log-book,  furnifh  evidence  of  a  more  deo* 
oLLtTTA.     g^^  nature.     He  ftates  that  ^*  he  proceeded  with  the 


Mmy  24,  <«  fVeazle  towards  the  harbour  of  Corfu^  on  23d  of 
"  Augujl  1 807,  and  upon  gohig  afhore  there  for  the 
purpofe  of  waiting  on  the  Briiijh  Minifter,  he 
found  that  he  had  been  obh'ged  to  fly,  and  that 
Corfu  was  aftually  in  poffeflion  of  French  troops ; 
••  that,  on  his  return  on  board  the  V/eazle^  he  found 
**  an  Englijhman^  who  had  been  fent  on  board  by 
<*  Mr.  Ktrke,  the  Briiijh  Vicc-Conful  at  Corfu^  with 
^^  information  that  the  faid  place  was  in  poifeflion  of 
**  the  French^  and  had  been  for  feveral  days ;  that 
the  deponent  went  to  fea  immediately,  and  on  the 
following  morning  captured  fome  veflels  with 
••  French  troops  on  board,  bound  to  Corfu  and  other 
**  places  in  the  Seven  IJlands  ;  that  the  deponent  was 
**  then  informed  that  Corfu^  Zante^  Cephalonia^  and 
**  other  iflands  belonging  to  Rujia,  commonly  called 
*^  the  Seven  IJlands,  had  been  ceded  to  the  French, 
«*  who  took  pofleflion  thereof  on  the  1 2th  of  Augu/l^ 
**  and  that  part  of  the  French  troops  had  been  con- 
*'  veyed  thither  on  board  of  and  under  the  protec- 
"  tion  of  Rujftan  fliips." — Now  this  is  a  fafl:  which 
proves  that  it  was  a  voluntary  furrender  on  the  part 
of  Rujfta^  in  confequence  of  a  previous  ceilion,  and 
that  it  was  not  an  hoftile  occupation  by  force  of  anni 
liable  to  be  lofl  again  the  next  day.  It  was  a  ceiSon 
made  by  RuJJia  at  a  time  when  fhe  was  linked  with 
France  in  the  clofeft  ties  of  amity.  No  other  evidence 
is  to  be  procured,  and  I  am  of  opinion  that  there  is 
fufEcient  to  fatisfy  the  Court  that  at  the  time  of  the 
capture,  thefe  iflands  had  been  transferred  to  France^ 
and  confequently  that  this  property  is  fubjecl  to  the 
commiffion  of  war  held  by  this  privateer. 
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NOTE  to  page  a. 

Order  in  Council,  i^ih  Novanier  i8»6. 

Xy  HERE  AS  It  has  been  rcprcfentcd  to  Hit  Majcfty,  that  k  Trade  t^Sju 

would  be  expedient  in  the  prefent  circumftanccs  to  permit^  Dtmrnp, 

^^tr  certain  rules  and  regulations^  a  commercial  intcrcovrfc  to  be 

<^«Ticd  on  in  Britt/b  veflels  navigated  according  to  law,  from  the 

free  port*  in  the  Bahama  Fflands^  and  the  port  of  Road  Harbour  i«  ^ 

^^^  tiland  of  Tortola^  to  fuch  ports  and  places  in  the  ifland  of  Su 

-^^fmngo  as  are  not  or  (hall  not  be  under  the  dominion  and  in  the 

Actual  pofTcffion  of  Hii  Majefty's  enemies ;  His  Majcfty^  by  and 

**Ui  the  adviceof  His  Privy  Council,  is  pleafed  to  authorize,  and 

^th  hereby  authorize  the  Governor  of  the  Bahama  IJlandi^  and 

^■^c  Governor  in  the  Leeward  IJlande,  ipx  the  Prcfident  of   the 

^ouocil  refiding  in  the  ifland  of  Tortola^  and  the  Chief  Juftice  and 

^ollcdor  of  the  Culloms  of  the  faid  iflfind,  if  by  writing  under 

^he  Hand  and  Seal  of  the  Governor  of  the  Leeward  Ifland^  they 

■hall  he  deputed  for  that  purpofj:),  and  each   of  them,  to  grant 

licences  under  their  hands  and  fcals  rcfpc^lively,  but  in  His  Majcily's 

«^aitte,  to  Brit'tjb  NcfTcls  navigated  according  to  law,  to<:lear  oat 

*"oin  ihe  port  of  Road  Harhsur  in  the  ifland  of  Tortola,  and  from 

the  free  ports  in  the  Bahama  IJlands  re(pc6livdy,  with  cargoes  of 

the  prodacc  or  manufadlure  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  and  fait  from  the  Bahama  IJlands ^  to  fuck 

ports  or  places  in  the  ifland  of  St.  Domingo  as  are  not  or  fliall  not 

^  ond<r  the  dominion  and  in  the  adual  pofleffion  of  any  of  Hit 

Majcfty'e  enemies,  (the  name  of  the  vcflcl,  and  the  port  or  pons  to 

'^^iich  the  vefTcl  U  bound,  to  be  infcrtcd  in  every  fuch  licence),  and 

^^  bring  back  from  fuch  ports  in  the  faid  ifland  to  the  free  ports.ia 

'^«  Bahama  IJlands^  or  to  the  port  of  Road  Harbour  in  the  ifland 

^'  ^ortola,  or  to  fome  port  of  the  United  Kingdom,  any  articles 

^c  prodocg  of  ihc  faid  ifland  of  St.  Domingo ;  fuch  articles  of  pro- 

[  a  ]  ducc 
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duce  to  be  m  all  refpc6l8  fubjc6l  to  the  duties  and  regulations  (5 
%yhich  the  produce  of  foreign  iflands  is  by  law  fubjedl :  ProTidcdi 
however,  that  fucU  vcffels  (hall  not  carry  any  fugar  to  the  faid 
ifland  of  St,  Domingo,  nor  carry  any  negroes,  either  to  or  from  the 
faid  ifland.  And  His  Majcfiy  is  further  phrafed  to  direft,  that 
every  licence  fo  granted  (hull  be  entered  upon  record  in  the  proper 
.olHcei  and  an  account  thereof  be  tranfinitted  to  His  Majefty's 
Secretary  of  State  for  the  Colonial  Department.  And  HisMajefty 
doth  hereby  order  and  command  all  and  every  the  commanders  and 
officers  of  His  fliips  and  vcffels  of  war,  and  the  commanders  of  all 
private  (hips  of  war,  and  others  whom  it  may  concern,  to  fu£Fer 
all  and  every  fuch  (hips  and  vefFels  having  fuch  licences  as  afore* 
faid,  and  conforming  to  the  regulations  therein  prefcribed,  to  paft 
and  repafs  upon  their  rcfpedive  voyages,  which  (hall  be  defcribcd 
in  fuch  licences.  And  in  cafe,  through  ignorance,  or  in  breach 
of  this  His  Majefly's  Order  in  Council,  any  (hips  or  ve(fel8  having 
fuch  licence  as  aforefaid,  (hall  be  brongKt  in  for  adjudicatioDf 
His  Majcfty  doth  hereby  further  order  and  command,  that  they 
(hall  forthwith  be  releafcd  by  His  Majedy's  Court  of  Admiralty^ 
upon  proof  that  the  parties  have  duly  conformed  to  the  regulatioot 
tnd  redridions  prefcrlbcd  in  the  faid  licence. 

(Signed)  W.  f  AWKENER. 


B. 

NOTE  to  page  1. 
Instruction,  i  ith  February  1807. 

Relieft*  Ship*  ^^UR  will  and  pleafure  if,  that  all  Britj/b  veffels  which  have 
cleared  ^ut  nir  ^"^  cleared  out  for  any  of  the  ports  of  Our  United  Kingdom  to 
Smtmijljreu       Buenos  Ayres  and  the  river  Plata,  may  be  permitted^  either  to  pro* 

ceed  without  interruption  to  any  port  of  the  ifland  of  St.Domngo, 
not  in  the  immediate  poffefnon  and  under  the  controul  of  Franu 
or  Spain,  there  to  difpofe  of  their  cargoes,  and  to  lade  produce  ia 
return,  and  to  carry  the  fame  to  any  port  of  our  United  Kingdomy 
or  to  tranfhip  their  cargoes  on  board  neutral  ve(fels,  and  to  fend 
the  fame  for  fale  to  any  hoftile  colony,  and  to  bring  back  returns 
on  board  fuch  neutral  ve(rels,  to  any  port  of  oar  United 
Kingdom. 

By  His  Majefty's  Command^ 

(Signed)  SPENCER. 
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MQTE  to  p^ge  2. 

OitDtR  IN  Council^  Ijtb  JiJj  1807. 

ttrHEREAS  it  has  been  reprefented  to  His  Majefly>  diat  it  Trade  t* 
^^    would  be  expedient  in  ihe  prcfcnt  circumftancet  to  permit,  ^'-  -^w'"!^- 
'loder  certain  rulea  and  reflridionsi  a  commercial  iotercouife  to  be 
cvrkd  on  in  Brki/b  veflels,  navigated  according  to  law,  from  the 
pTOfince  oi  Nova  Scoiia  to  fuch  ports  and  places  in  the  ifland  of 
^.IhmMgo,  at  are  not  or  (hall  not  be  under  the  dominion  and  in 
the  idual  pofleffion  of  the  government  of  France  or  Spain ;  His 
Mijefiyi  by  and  with  the  advice  of  His  Privy  Council^  h  pleafcd 
b  tuthorizet  and  doth  hereby  authorize  the  Governor  of  the  faid 
prerince  of  Ngwt  Sevtiap  to  grant  licences  under  his  hand  and  fea1« 
hit  ia  His  Majefty*s  name*  to  Bntl/b  vefiTelsy  navigated  according 
toliWf  to  dear  out  firom  any  port  of  the  fatd  province  of  Nova    . 
Mtf,  with  cargoes  of  the  produce  of  the  faid  province  of  Nova 
M§j  or  any  Briti/b  colony  or  plantation,  or  of  the  produce  or 
nuofiiAttre  of  the  United  Kingdom  of  Greai  Britain  and  Ireland^ 
to  fnch  ports  and  places  in  the  ifland  of  Si.  Domingo^  as  are  not  or 
Ul  not  be  under  the  dominion  and  in  the  a Aual  pofleflion  of  the 
Coveroment  oi France  or  Spmnt  (the  name  of  the  vefl*el  and  the  ports 
to  and  from  which  the  vefl*el  it  bound  to  be  inferted  in  any  fuck 
EccDce),  and  to  bring  back  from  fuch  ports  in  the  {aid  ifland,  to 
fate  port  of  the  laid  province  of  Nova  Scotia^  or  to  fome  port  of 
the  United  Ktngdonii  any  articles  the  produce  of  the  faid  ifland 
d^,  DomingOf  fuch  articles  of  produce  to  be  in  all  refpeds  fubjedt 
to  the  dutiet'  and  regulations  to  which  the  produce  of  foreign 
Mitds  if  by  law  fubje^  :  Provided,  however,  that  fuch  ^t{![t]A  fliall 
■ot  carry  any  fugar  to  the  bid  ifland  of  St,  Domingo,  nor  carry  any 
Mgroet  either  to  or  from  the  faid  ifland.     And  His  Majefty  is  fur- 
tier  pleafed  to  diredt,  that  every  licence  fo  granted  fliall  be  entered 
•poo  record  in  the  proper  office,  and  an  account  thereof  be  tranf* 
nitted  to  Hit  Majcfty's  Secretary  of  State  for  the  Colonial  De« 
partment.     And  His  Majefly  doth  hereby  order  and  command  all 
tad  eteiy  the  commanders  and  officert  of  His  Majefly's  fliips  and 
ivflHi  of  war,  and  the  commanders  of  all  private  flitps  of  war,  and 
jdl  others  whom  it  may  e'oncem,  to  fuiFer  all  and  every  fuch  fliips 
sod  veflels,  having  fueh  licence  as  afort faid>  and  conforming  to  the 
rrgdations  tlierern  prefcribed,  to  pafs^  and  repafs  upon  their  re- 
fpe^ive  voyages  which  fljall  be-defcribed  in  fuck  licences.    Aod 
Y0L.  !•  ..'.-    [b  ]  im 
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in  cafe  through  ignorance,  or  in  breach  of  this  Hi«  Majefly'f 
Order  in  Council,  any  (hips  or  vcflels  having  fuch  h'cence  as  afore« 
faid,  (hall  be  brought  in  for  adjudication.  His  Majefty  doth  liereby 
further  order  and  command,  that  they  fhall  forthwith  be  rcleafcd 
by  His  Majefty's  Courts  of  Admiralty,  upon  proof  that  the  parties 
have  duly  conformed  to  the  rtgulalions  and  reilridions  prefcribed 
iu  the  faid  licences* 

(Signed)        STEPHEN  COTTRELL, 


!     ^  D. 

NOTE  to  page  4. 

PELICAN,  Burke. 

tN  the  cafe  of  the  Pelican,  Burke,  the  fame  queHion  occnrrei 
'•*-  in  the  Court  of  Appeal  6th  May  1809. — ^^  ^^^  '^^  ^^  ^^  * 
vefFcl  under  Dant/b  colour^  captured  on  a  voyage  from  Port  am 
Prince  to  New  Tork  with  a  return  cargo  of  coflFee,  &c.— Tlic 
Judgment  of  the  Court  was  delivered  by  Sir  fFlUiam  Grant  to  the 
following  effeft : 

*'  Although  it  was  matter  of  notoriety,  that  a  condderable  pSLit 
of  St,  Domingo  had  been  emancipated  from  the  dominion  of  Frana^ 
yet,  when  the  former  cafes  {Dcurt  and  Haffy  Couple)  were  decided), 
we  thought  there  was  no  fufhcient  ground  to  authorize  the  Court 
to  prefume  a  change  in  its  national  charader.     It  always  belongt 
to  the  government  of  (he  country  to  determine  io  what  rebttoa 
any  other  country  (lands  towards  it^  that  h  a  poipt  upon  wbicb 
courts  of  juftice  cannot  decide.     Now^  although  the  cafca  of  thf 
Dart  and  Hafify  Couple^  involving  that  quedion,  did  not  come  oa 
for  hearing  before  this  £6ard  until  fome  time  after  the  fubfequcoi^ 
Orders  in  Council  had  iffued^  yrt  thofe  Orders  were  not  in  eaft* 
encc  at  the  time  when  the  captures  took  place.     But  they  bid 
been  promulgated  previoxtfly  to  the  prefcnt  capture  ;  and  we  are  of 
opinion  that  they  do  contain  a  recognition  on  the  part  of  His  Mi* 
jedy's  Gevernment,  that  there  are  ports  and  placet  in  <S)f.  i)0iHi|{f 
not  only  not  in  the  poITefiion,  but  jalia  not  under  ^^damwim  of  '] 
France.    The  only  ground  for  condemnation  in  tEit  cafe  isAl 
trading  from  a  hoflile  colony  ;  but  that  cannot  apply  Jto  thofe  paitl 
of  it  wluch  ate  not  conGd^td  or  held  to  be  uadcr  tbe  jdomaiim  rf 
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the^oenif ;  aad  therefore  the  real  qucftion  t§  as'to  the  defcriptioii 
and  character  of  the  port  or  place  from  which  the  veflcl  was  trad- 
ings   It  ia  evident,  that  whatever  may  have  been  the  motive  for 
granting  thefe  licences  under  the  Orders  in  Council,  it  cculd  not  be 
,.  Co  fandion  or  authorize  a  trade  with  fuch  parts  of  tlie  colony  as  arc 
'  Koftile^  becaufe  in  the  orders  themfelves  a  diftin^ion  is  taken  as  to 
di£Ferent  parts  of  Si.  Domingo,  l^^  fome  of  which  a  trade  is  permitted, 
to  others  not.  It  was  not  necefiary  that  government  (hould  have  af« 
certained  in  what  way  affirmatively  St,  Domingo  (hould  be  politically 
and  conmiercially  confidered.  Ic  is  fufficicnt  for  the  prefent  queftion^ 
that  the  Orders  negative  a  hoftile  chara^er  applying  to  certain  parts 
■  of  the  colony  ;  and  it  was  not  contended  in  argument,  that  th^>p6rt 
irom  which  this  veflel  failed  was  not  one  of  thofe  to  which  thefe  mb- 
;  jequent  Orders  would  apply*    We  are  therefore  of  opinion  that  this 
^  px>perty  muft  be  reftored ;  but  at  the  queftion  is  altogether  nevr^ 
'  we  think  the  captors  ought  to  be  reimbarfcd  in  their  expences. 
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NOTE  to  page  17. 

OtsiK  of  Council^  7th  January  1807*   ' 

TOCrHEREAS  the  French  government  has  iflued  certain  orders.  Trader 

^  ^    which,  in  violation  of  the  ufages  of  War,  purport  to  pro-  ^JiriA^df***^ 
Inbit  the  commerce  of  all  neutral  nations  with  His  Majefty's 
^^minions,  and  alfo  to  prevent  fuch  nations  from  trading  with  any     ^ 
other  country,  in  any  articles  the  growth^  produce,  or  manufac* 
*4are  of  His  Majeily's  dominions : 

And  whereas  the  faid  government  has  alfo  taken  upon  itfelf  to 

declare  all  His  Majefty's  dominions  to  be  in  a  (late  of  blockade* 

.•t  a  time  when  the  fleets  of  France  and  her  allies  are  themfclvea 

innfined  within  their  own  ports  by  the  fuperior  valour  and  difciplbe 

"  ^tht  Britt/h  navy  : 

And  whereas  fuch  attempts  on  the  part  of  the  enemy  would 
give  to  Ijis  Majefly  an  unqueftionable  right  of  retaliation,  and 
would  warrant  His  Majefly  in  enforcing  th<|fam^  prohibition  of  ^ 
sdl  commerce  with  Francef  which  that  power  vainly  hopes  to  effe^ 
l^punft  the  commerce  of  His  Majefty's  fubjeds;  a  prohibitioti. 
tppbich  the  fuperiority  of  His  Majefty's  naval  forces  might  enable 
\iiaL  to  fnpporti  by  aduatly  invefting  the  ports  and  coafts  of  the 

k  2  enemy 
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tnemj  with  mnnereiit  fquadront  and  cn)ifcr8«  fo  ai  to  make  (k 
entrance  or  approach  thefeto  manifcftly  daDge«t>as : 

And  whereas  His  Majefty^  though  unwilling  to  follow  the 
example  of  His  enemies,  by  proceeding  to  an  extremity  {b  diC* 
treiEng  to  all  nations  not  engaged  in  the  war^  and  carrying  os 
their  iccuftomed  trade^  yet  feels  Himfelf  boond,  by  a  due  regsrj 
to  the  juft  defence  of  the  rights  dnd  interefts  of  His  people,  not  Is 
fiiffer  fuch  meafnres  to  be  taken  by  the  enemy,  without  takisf 
Ibme  fteps  on  His  part  to  reftnin  this  violeneef  and  to  retort  npos 
them  the  evils  of  their  own  injuftice : 

His  Majefty  is  therefore  pleafed,  by  and  with  the  adrioeof  Ha 
Privy  Councilf  to  order,  and  it  is  hereby  ordered,  that  no  fcfi 
Ihall  be  permitted  to  trade  from  tuport  to  another^  both  which  pom 
Ihall  belong  to  or  be  in  the  poflei&OD  of  Frtmce  or  her  dlics,  W 
Ihall  be  fo  far  under  their  controul  as  that  Bri^  vcfleb  may  aoi 
freely  trade  thereat  %  And  the  commanders  of  His  Majefty's  tufk 
of  war  and  privateers  (hall  be,  and  are  hereby  inftmded  to  via 
every  neutral  veifel  coming  from  any  fuch  port/  and  deftined  ts 
•nother  fvch  port,  to  difcontinue  her  voyage,  and  not  to  proeeed 
to  any  fuch  port ;  and  any  veffel  after  being  fo  warned,  or  snf 
^flel  coming  from  any  fuch  port,  after  a  rcafonabk  time  flnl 
kave  been  afforded  for  receiving  information  of  this  His  Majcft}^ 
order,  which  (hall  be  found  proceeding  to  another  fuch  port,  fln^ 
be  captured  and  brought  in,  and,  together  with  her  cargo,  flul 
be  condemned  fu  lawful  prize.  And  His  Majefty's  Princ^ 
Secretaries  of  StatCf  the  Lords  Commiffionera  of  the  Adminliji 
and  the  Judges  of  the  High  Court  of  Admiralty  and  Coertisf 
Vice- Admiralty,  are  to  take  the  neceffary  meaAires  herein,  at  to 
them  fliaU  refpeAively  appertain. 

(Signed)        W.  FAWKEHIK. 


NOTE  to  page  32. 

OaDita  of  Council,  nth  Novemher  18^07 
Befpcftiai  TJITHEREAS  certain  orders,    eftaWifliing  an   uapracedeatfi 


Trade,  at  pro-  >  V  fyftem  of  warfare  againft  this  kingdom,  .and  atmcxlcfiBediSf 
in  ihe  j.offeffn>ii  at  thc  deftruAion  of  its  co^mmerce  and  rcfoarces,  ^were,  loac  t»e 
of  the  enemy,      §^q^^  iITucd  by  the  gotcmmcnt  of  /nrasTr^  by  which  •«  thcJIiajf 
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iiUfftdt  were  declared  to  be  io  a  ftate  of  blodudt  (k)/'  thereby 
fubjcAing  to  capture  and  condemoation  all  veifcls  with  their 

cargoes 


(a)  FRENCH  DECREE.  F,^I.DKm 

Novemher  21  f  x8o6.  axftKov. 
The  annexed  tranflation  of  the  Decree  of  21ft  Novemher,  ••^^^^^^••'* 
,  which  appeared  in  the  public  papers,  has  been  cor^&ed 
by  the  official  communication  ill  the  Momteur^ 

NapoUmt  Emperor  of  the  French^  and  King  of  Itdfy* 
Confideringy 

I  •  That  England  does  not  acknowledge  the  laws  generally  ob« 
fServcd  by  all  civilized  nations. 

a.  That  (he  regards  every  individual  as  an  enemy  who  belongs  - 
to  an  enemy's  (late,  and  confequently  makes  prifooert  of  war^  not 
only  of  the  crews  of  (hips  of  war,  but  alfo  of  the  crews  of  merchant 
feflclSf  and  even  fupercargoes  and  merchanta  who  are  proceedii^- 
in  their  courfe  of  trade. 

3,  That  (he  extends  to  merchant  (hips,  and  to  wares,  and  tQ 
property  of  private  perfons,  that  right  of  conqueft  which  ought  ' 
only  to  be  applied  to  property  belonging  to  the  hoftile  ftatev    * 

4.  That  (he  extends  the  right  of  blockade  to  conunercial  un«. 
fortified  towns,  and  to  port8>  harbours,  and  mouths  of  riversy 
which,  according  to  the  principles  and  pradice  of  all  civilized 
nations,  is  only  applicable  to  fortified  places. 

That  (he  declares  places  in  a  Hate  of  blockade,  before  which 
ihe  has  not  a  (hip  of  war,  though  no  place  can  be  confidered  in  n 
ilate  of  bKx:kade,  unle£s  it  is  fo  inveftcd,  that  approach  cannot  be 
a^ttempted  without  imminent  danger. 

That  (he  even  dcclaits  places  in  a  ftate  of  blockade,  which^ 
^ith  aJl  her  forces  united,  (he  is  incapable  of  blockading,  namely^ 
vhole  coads  and  empires.- 

j.  That  this  monftrous  abufe  of  the  right  of  blockade  haa  no 
other  obje£t  than  to  obflruA  the  communication  of  nations  with 
each  other,  and  to  raife  the  trade  and  the  induftry  of  England, 
upon  the  ruin  of  the  i^e  and  induftry  of  the  nations  of  th« 
continent. 

6.  That,  lince  fuch  is  the  objeA  of  EnglMud^  whoever  is  con* 
cemed^  in  the  commerce  of  EngUJb  merchandize  on  the  cootioentf 
thereby  &Toan  her  tuws,  and  becomes  hpr  aocomplioc. 

k  3  ^  That 


At  FEKD  I  X. 

titr^%  wUch  ftould  coutiniie  to  ttade  with  Hit  Majeftj't  60* 
minioius 

And 


7.  That  this  condud  on  the  part  of  £ngtdnd,  which  is  only 
worthy  of  the  carh'cft  ages  of  barbarifm,  lias  redounded  to  the  ad« 
▼autage  of  that  llatti  and  to  the  injury  of  all  others. 

8.  That  it  is  a  aatural  right  to  oppofc  an  enemy  with  the  fame 
weapons  he  employs^  and  to  combat  him  by  the  fame  meant  which 
he  employs  againil  others,  efpecidly  when  that  enemy  dtfeUimt'all 
ideas  of  juftice,  and  all  the  liberal  fentiments,  which  have  refuked 
ftom  the  ctYiltzation  of  mankind. 

We  have  refolved  to  direct  again fl  England  the  fame  fyfteoi 
which  (he  has  eftabliOied  by  her  maritime  code.  The  regubtioiit 
of  the  prefcnt  decree  fliall  therefore  be  henceforth  confidered  tt 
forming  a  fundamental  law  of  the  empire,  until  Englamd  (haB 
acknowledge  that  the  right  of  war  is  the  fame  by  land  at  by  lea-« 
that  it  does  not  extend  to  pn>*ate  property,  of  any  kind  whateYer* 
or  to  the  perfons  of  individuals  unconnedcd  with  the  profeflion  of 
|[rm8»  and  that  the  right  6f  blockade  is  limited  to  fortified  places, 
actually  invefted  by  a  fufficient  force.  We  have  therefore  decreed^ 
tnd  do  hereby  decree,  as  follow : 

Article  I.  The  Briii/b  Iflet  are  declared  in  a  Rate  of  blockade. 

%,  AQ  trade  -and  all  correfpondence  with  the  Briti/b  Iflet  are 
prohibited. 

Confequently,  all  letters  01; packets  that  are  addrefled  to  Emghmd, 
or  to  EnghflmeUf  or  which  are  written  in  the  Engltfl)  language^ 
ihall  not  henceforth  be  forwarded  by  pod,  but  (hall  be  feizcd. 

3.  Every  individual  EngU/h  fubje6t,  of  whatever  rank  or  con* 
dition,  who  (hall  be  found  in  any  country  occupied  by  o«r  troopf» 
or  the  troops  of  our  allies,  (hall  be  conddered  as  a  prifoner  of  war« 

4«  Every  magazine,  every  jkind  of  merchandize^  every  fpeciet 
of  property}  be  it  what  it  may,  which  belongs  to  an  EngB/h  fub- 
jed,  (hall  be  con(idered  as  lawful  prize. 

5.  Trade  in  Engli/b  merchandize  is  prohibited ;  and  all  mer- 
chandize that  belongs  to  England,  or  that  is  the  produce  of  her 
snanufadores  of  colonies,  is  declared  lawful  prize. 

6.  A  moiety  of  the  produce  of  the  confifcated  propertyt  whichf 
by  the  foregoing  articltt,  is  declared  lawful  prize,  (hall  be  appro- 
priated to  the  merchants^  to  indemnify  them  for  the  loft  they  have 
^     '  fvftaintd 
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And  whereas  fey  the  fame  orders,   «*  all  trading  in  Englifh^****'^' 
**  merchandize  is  prohibited*  and  every  article  of  merchandize       « 

"  belungiBg 


folbined  from  the  capture  of  their  merchant  vcffcls  by  En^ij/b 
cniizers. 

7«  No  ihip  which  comes  direft  from  England^  or  the  Engiyb  co- 
lonies, or  which  ihall  have  been  there,  after  the  pubh'cation  of  th« 
prefcnt  decree,  (hall  be  permitted  to*cnter  any  of  our  harbours. 

8.  Every  (hip  trading  by /means  of  a  falfe  declaration,  in  con« 
travention  of  the  above  mentioned  •  regulations,  fhall  be  detain^d^ 
and  the  (kip  and  lading  (hall  be  confifcated^  as  if  they  were  Englifh 
property. 

9.  Our  Tribunal  des  Prizes  at  FarU  is  invefted  with  the  power 
of  definitively  deciding  all  quellions  which  may  arife  within  our 
empire,  or  in  the  countries  occupied  by  the  French  armies,  in 
refpedi  to  the  execution  of  onr -prefcnt  decree.  Our  Tribunal  des 
Frizes  at  Milan  is  invefted  with  the  power  of  definitively  deciding 
fuch  queftions  as  may  arife  within  the  limits  of  our  Kingdom  of 
Italy. 

10^  The  communication  of  the  prefcnt  xlccree  (hall  be  made  by 
our  Miniller  of  Foreign  Relations  to  the  Kings  of  Spain^  Naples f 
Holland;  and  Etrurla^  andto  our  other  allies,  whofc  fubjeds  are,  , 
as  well  as  our  own,  the  yi^ims  of  the  injudice  and  barbarifm  of  the 
EngU/b  maritime  code.  • 

II.  Our  miniders  of  foreign  relations,  of  war,  marine,  finance^ 
and-  police,  and  our  dire^r  general  of  tlie  polls,  are«  in  their 
refpefkive  departments,  charged  with  the  execution  of  our  prefent 
decree :  '' 

The  following  Decree  of  increafed  feveriiy,  has  appeared  (incc  Farther  Fiench 
in  the  public  papers ;  but  the  Editor' hds  had  00  opportunity  J^*^^*«- 
of  comparing  it  with  an  authenticated  copy. 

Farhf  26th  December  i%Qrj* 
Napoleon^  emperor  of  the  French^  king  of  Italy,  and  prote^oc 
ef  the  i^ii^^  confederation  :-^Obferving  ihe.meafures  adopted 
by  the  Britj/b  government^  on  the  ixth  of  November  laft,  by 
which  ve(rels  belonging  to  neutral,  friendly,  or  even  powers  the 
allies  of  England^  are  made  liable,  not  only  to  be  fcarched  by  Eng' 
hfb  cruizers,  but  to  be  compulforily  detained  in  England^  and  to  • 
ba^c  a  tax  laid  on  them  of  fo  much  per  cent,  on  t^h^  cargo,  tp  b^ 

b  4  A        regulated 
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*'  bddaging  'to  Stiglandf  or  comiDg  from  her  ooltptiet  or  of  he? 
*'  manufi&iires^  is decUredkwfbl  prize:*' 

And 


regulated  by  the  Bntl/h  legiflature— obfenring  that  by  thefe  adi 
the  BrUj/h  government  denatiQ^izes  (hipt  of  every  natioo  ini 
Europe^  that  it  is  not  cooipetent  for  any  goveriiiDent  to  detraft 
from  its  own  independence  and  rightSa  all  the  fovereigns  of  £mr^ 
having  in  trud  the  fovcreignties  and  independence  of  the  flag ;  that 
if  by  an  unpardonable  weaknefs,  and  which,  in  the  eyes  of  pofteritj^ 
would  be  an  indelible  ftain»  fuch  a  tyranny  was  allowed  to  be  efta- 
blifhed  into  principles,  and  confecrated  by  ulage>  the  f^ngUfi^  would 
avail  ihemfelvcs  of  it  to  affrrt  it  as  a  right,  ^as  they  have  availed 
themfclves  of  the  tolerance  of  governments  to  eftabli^  the  io^moui 
principle,  thai  the  flag  of  a  i^ation  docs  not  coyer  goods,  and  to 
give  to  their  right  of  blockade  an  arbitrary  cxteE^on,  and  which 
infringes  on  the  fovereignty  of  every  ftate ;  we  have  decreed,  and 
do  decree  as  follows  3 

Art.  I.  Every  iliip,  to  whatever  nation  it  may  belong,  that  (hall 
have  fubmitted  to  be  fearched  by  an  Englt/b  (hip,  or  to  a  voyage 
to  England t  or  that  (hall  have  p<.id  any  tax  whatfoever  to  the  Eni^ 
yh  government^  is  thereby,  and  for  that  alone,  declared  tQ  be 
denationalized,  to  have  forfeited  the  protedtion  of  its  king,  and 
to  have  become  Englj/b  property. 

a.  Wliether  the  (hips  thus  denationalised  by  the  arbitrary  mm-* 
fures  of  the  Engllfli  government^  enter  into  our  ports,  or  thoie  of 
our  alh'es,  or  whether  they  fall  into  the  hands  of  our  (hips  of  war^ 
or  of  our  privateers,  they  are  declared  to  be  go6d  and  lawful 
prizes. 

3.  The  Briiijb  iflaads  are  declared  to  be  iu  a  (late  of  blockade^ 
both  by  land  and  fea.  Every  (hip,  of  whatever  nation,  or  what<«' 
foever  the  nature  of  its  cargo  may  be,  that  fails  from  the  ports  of 
England^  or  thofe  of  the  Engll/b  colonies,  and  of  the  countries 
occupied  by  Kngli/b  troops,  and  proceeding  to  England^  or  to  the 
Eitgli/h  colonies,  or  to  countries  occupied  by  Englj/h  troops,  is 
good  and  lawful  pri>e,  as  contrary  to  the  prefent  decree,  and  may 
be  cap'iUred  by  our  (hips  of  war,  or  our  privateers,  and  adjudged 
to  the  captor, 

^^T'hefe  meafures,  which  are  rcforted  to  only  in  juft  retaliation 
of  the  barbarous  fyfteni  adopted  by  England,  which  aflimilates  its 
Icgiflotion  to  that  QiAlgicn^  (h<dl  ceafc  to  have  any  cffed  with  re- 

fpca 
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.  AmI  whereM  the  nations  (a)  in  alltancerwitli  France^  and  under 
|Kr  GODtrotil,  ^cre  required  to  give^  and  have  gH'to^  and  do  giTe^ 
cieA  to  fttch  orders : 

An4 


ipe6l  to  all  nattonsj  who  fhall  hare  the  firmnefs  to  compel  the 
&|§ft  Oovcrnment  to  rcfpcft  their  flag.  They  (hall  continue  to 
be  rigoroufly  in  force,  as  long  as  that  government  does  not  return 
to  the  principle  of  the  law  of  nations,  which  regulates  the  relation 
ofdvilized  ftates  in  a  flate  of  war«  The  provifions  of  the  prefent 
clecree  ftiall  be  abi'ogated  and  null,  in  fa6l,  as  foon  as  the  EngRJb 
?])i(Ie  again  by  the  principles  of  the  law  of  nations,  which  are  alfo 
the  principle^  of  juftice  an^  honour. 

^11  our  minifters  are  charged  with  the  execution  of  the  prefent 
decree,  whiph  (hall  be  inferted  in  the  fiulletin  of  the  laws.  • 

[a)  SPANISH  DECREE.  Sp^^,^ 

jiranjue%,  19th  February  1807.  ij^^w%  decfee. 

By  the  greattft  outrage  againft  humanity  and  againft  policy^   *^^**  ^*^*  *  ®^* 

^Pdan  was  forced  by  Great  Britain  to  take  part  in  the  prefent  war. 

^kls  power  has  exercifed  over  the  fea,  and  over  the  commerce  of 

^hc  world,  an  ezclu(ive  dominion.     Her  numerous  fadories,  dif« 

•^ninated  through  all  countries,  are  like  fponges,  which  imbibe 

?He  riches  of  thofc  count ries«  without  leaving  them  more  than  the 

appearances  of  mercantile  liberty.     From  this  maritime  and  com- 

>&ercial  defpotifm,  £nglan  J  derives  immcnfe  refources  for  carrying 

PU  a  war,  whofe  objc61  is  to  deftroy  the  commerce  which  belongs 

to  etch  ftate  from  its  induftry  and  fituation.    Experience  has  proved 

that  the  morality  of  the  Bnttjh  cabinet  has  no  hefitation  as  to  the 

pecans,  fo  long  as  they  lead  to  the  accompli(hment  of  ils  de(]gns  ; 

^t^d  whilft  this  power  can  continue  to  enjoy  the  fruits  of  its  immenfe 

^nSc,  humanity  will  groan  under  the  weight  of  a  defolating  war. 

^0  put  an  end  to  this,  and  to  obtain  a  folid  peace>  the  EmperOr 

^  the  French  and  King  of  Italy  iffued  a  decree  on  the  21ft  of 

November  laft,  in  which,  adopting  the  principle  of  reprifals,  the 

^hckade  of  the  Britj/b  Iflcs  is  determined  on ;  and  his  AmbafTadorp 

"'•   Excellency  Francis  de  BourharnoU^    Grand  Dignitary  of  the 

^«t>n  Crown,    of  the  Legion  of  Honour,  &c.  4^c.  having  com* 

'^Qicated  this  decree  to  the  King  our  mafter  \  and  his  Majefty 

■^sig  defirous  to  co-operate  by  means  fan6tioned  by  the  right  of 

f^^r^rocity,  has  been  pkafed  to  authorife  hia  moft  Serene  High- 

nefst 


A  P  P  ENI>I  Si 

And  whereas  His  Ms^eHy's  order  of  the  7th  of  January  laft  hit 
lot  anfwcred  the  defired  purpofe,  either  of  compcUmg  the  enemy 
*'  '  '  ■  ■  ..  ,      ,  ,^ 

Hefsy  the  Prince  GeneraliiHino  of  the  Marine,  to  ifTue  a  circular  of 
the  follv)wing  tenor : 

As  foon  as  England  committed  the  horrible  outrage  of  intef- 
^pting  the  v^fleh  of  the  royal  marine,  infidioufly  violating  the 
good  faith  with  which  peace  afCures  individual  property t  and  the 
rights  of  nations,  his  Majtrfty  confidered  himfclf  in  a  date  of  war 
with  that  power,  although  his  Royal  Soul  fufpended  the  promul- 
gation of  the  Manifefto,  until  he  faw  the  atrocity  commited  by  its 
feamen,  fandtioncd  by  the  government  o{ London,   From  that  tirne^ 
and  without  the  neccflily  of  warning  the  inhabitants  of  thefe  King* 
doms  of  the  circumfpedion  with  which  they  oug!it  to  condu^ 
themfclves  towards  thofe  of  a  Country,  which  difregards  the  facrcd 
laws  of  property,  and  the  rights  of  nations,   his  Majefty  made 
known  to  his  fubjeds  the  (late  of  war,  in  which  he  found  himfelT 
with  tnat  nation.     All  trade,  all  commerce,  is  prohibited  in  fuch 
a  (ituation  ;  and  no  fentiments  ought  to  be  entertained  towardf 
fiich  an  enemy,  which  are  not  diflated  by  honour ;  avoiding  all 
intcrcourfe  which  might  be  confidered  as  the  vile  efforts  of  avarice^ 
operating  on  the  fubjeds  of  a  nation  which  degrades  itfelf  in  them^ 
His  Majefty  is  well  perfuaded  that  fuch  fentiments  of  honoar  are 
rooted  in  the  hearts  of  his  beloved  fubje^^s  ;  but  he  docs  not  choofe 
on  that  account  to  allow  the  fmalleft  indulgence  to  violators  of  the 
law,  nor  permit,  that  through  their  ignorance  they  (hould  be  taken 
by  furprize  ;  auihoriziag  me  by  thefe  prefents  to  declare  that  all 
Englijh  property  will  be  conBfcated  whenever  it  is  found  on  board 
a  veffel,  although  a  neutral,  if  the  confignment  belongs  to  SpamJCt 
individuals.     So  likcwife  will  be  conBfcated  all  merchandize  that 
may  be  met  with,  although  it  may  be  in  neutral  vefTcls,  whcnercr 
it  is  deflined  for  England  ox  her  Ifles.     And,  finally,  his  Majefty*^ 
conforming  himfelf  to  the  ideas  of  his  Ally,  the  Emperor  of  the 
French^  declared  in  his  ilates  the  fame  law  which,  from  principles 
of  reciprocity  and  fuitable  refpe61,  his  Imperial  MajefLy  promul- 
gated under  the  date  of  the  2xft  November  1806. 

The  execution  of  this  determination  of  his  Majcfty  beloDgt  tc 
the  chief  of  the  provinces,  of  departments,  and  of  veflels  (baxeb) 
and  communicating  it  to  them  in  the  name  of  his  Majefiy,  I  hojp' 
they  will  leave  no  room  for  the  royal  difpleafure.     God  prclenv 
y^VL  many  years. 

The  Prince  Generaliflimo  of  the  Marine. 

•  •    •  ' 
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tb  recal  tbofe  orders,  or  of  inducing  neutral  nationi  (o  interpofc 
with  cffcft,  to  obtain  their  revocation,  but,  on  the  contrary^  th«    ^ 
fame  hare  been  recently  enforced  with  increafcd  rigour: 

And  whereas  His  Majefty,  under  ihcfc  ^ircumftances,  finds 
Himfelf  compelled  to  take  further  meafnrea  for  aifci ting  and  vindi- 
cating His  jurt  rights,  and  for  fnpporting  that  maritime  power, 
wbhch  the  exertions  and  valour  of  His  people  have,  under  tho 
blcfCng  of  Providence,  enabled  him  to  eftjblifh  and  maintain; 
and  the  maintenance  of  which  is  not  more  eflcnti-il  to  the  fafety  ' 

and  profperity  of  His  Majefly's  dominions,  than  it  i*  to  the  pro- 
tection of  fuch  dates  as  (iili  retain  their  independence,  and  to  the 
general  iotercourfe  and  happinefi^  of  mankind : 

.    I.  His  Majefty  is  therefore  pleafed,  by  and  with  the  advice  of  AU  portt  from 
His  privy  Council,  to  order,  and  it  is  hereby  ordered,  that  all  the  flagi*  exoJuiedL 
ports  and.  places  of  France  and  her  allies,  or  of  any  other  country  rtfiriacd. 
at  war  with  His  Majefty,  and  all  •ther  ports  or  places  in  Europe% 
from  which,  although  not  at  war  with  His  Majefty,  the  Briti/b 
flag  is  excluded,  and  all  ports  or  places  in  the  colonies  belonging 
to  His  Majelly's  enemies,  (hall,  from  henceforth,  be  fubje^l  to 
the  fame  reftndions  in  point  of  trade  and  navigation,  with  the 
exceptions  herein-after  mentioned,   as  if  the  fame  were  a^ually 
blockaded  by  His  Majefty's  naval  forces^   in  the  moft  ftrid  and 
rigorous  manner : 

a.  And  it  is  hereby  further  ordered  and  declared,  that  all  trade  ThdeiAprodoaa 
In  articles  which  arc  of  the  produce  or  manufacture  of  the  faid  *"**  wnufac- 
countnes  or  colonies,  (hall  be  deemed  and  confidcred  to  be  un«  pUces,  uniawfuL 
lawful ;  and  that  every  veflcl  trading  from  or  to  the  faid  countries 
or  colonies,  together  with  all  goods  and  merchandize  on  board, 
and  all  articles  of  the  produce  or  manufa6ture  of  the  faid  countries 
or  colonies,  (hall  be  captured,   and  condeqsned  as  prize  to  the 

captors. 

3.  But  although  His  Majefty  would  be  fully  jiiftified.  by  the  Exctptioat. 
circtunftances  and  confiderations  above  recited,  in  eftablifhing  fuch 
a  fyftem  of  reftri<5tions  with  refpe^t  to  all  the  countries  and  colonies 
of  His  enemies,  without  exception  or  qualification  ;  yet  fiis  Ma- 
jefty, being  neverthelels  dcfirous  not  to  fubje6l  neutrals  to  any 
greater  inconvenience,  than  is  abfolutely  inreparable  from  the. 
carrying  into  efte6l  Hi»  Majeily's  juft  determination  to  counterad  '' 
the  defigni  of  His  enemies,  and  to  retort  upon  His  enemie:}  them* 
lelves  the  confequences  of  their  own  violence  and  injuftice  ;  and 
being  yet  willing  to  hope  that  it  may  be  pol&ble,  coufiftently  with 
that  object,  ftill  to  allow  to  aeutrals  the  of^ortuoity  of  furniftiing 
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thf  mfelves  with  colonial  prodaee»  for  their  awn  confumptiOD  sri 
fupply ;  and  even  to  leave  open,  for  the  prefenty  fiich  trade  with 
His  Majelly's  enemies^  as  (hall  he  carried  on  diredlj  with  the 
ports  of  His  Majefty's  dotntnionSi  or  of  His  alliest  in  the  mioner 
herein-after  mentioned : 

4*  His  Majefty  is  therefore  pleafcd  further  to  order,  and  it  is 
hereby  ordered,  that  nothing  herein  contained  fhall  extend  to  fub« 
]tB,  to  capture  or  condemnation  any  teficl,  or  the  cargo  of  any 
veflelj  belonging  to  any  country  not  declared  by  this  order,  to  be 
fubjeded  to  the  reftn^ions  incident  to  a  ftate  of  blockade*  which 
(hall  have  cleared  out  with  fuch  cargo  from  feme  port  or  place  of 
the  country  to  which  (he  belongs,  either  in  Emrope  or  jimtnca ;  or 
from  feme  free  port  of  His  Majefty's  coloniesi  under  drcumftances 
in  which  fuch  trade  from  fuch  free  port  is  permitted,  direfi  to 
fpme  port  or  pisce  in  the  colonies  of  His  Maje fly's  cnciics,  or 
Irom  thofe  eolonies  direct  to  the  country  to  which  fach  veflcl  be^ 
longs*  or  to  fome  free-  port  in  His  Majefty*i  colonies,  m  IMi 
cafes,  and  with  fuch  articles^  as  it  may  be  lawM  to  import  iota 
foch  free  port ; 

5*  Nor  to  any  Teffcl,  or  the  cargo  of  any  ^eiTcl,  bdooging  to 
any  country  not  at  war  with  His  Majefty,  which  (hall  haitc  cleared 
out  from  fome  port  or  place  in  this  kingdom,  or  from  Gihrjiar  or 
Malta,  under  fuch  regulations  as  His  Majefty  may  think  fit  to 
prefcribe,  or  from  any  port  belonging  to  His  Majefty *&  alliet>  and 
Ihall  be  proceeding  ^ire6l  to  the  port  fpecr&ed  in  her  dearanoe  ; 

6.  Nor  to  any  veffe]|  or  the  cargo  of  any  Teflc]|  belonging  to 
any  country  not  at  war  with  His  Majefty*  which  (hall  be  coming 
frum  any  port  or  place  in  Europe  which  is  declared  by  this  order 
to  be  fubje^  to  the  teftridions  incident  to  a  ftate  of  blockade* 
deftined  to  fome  porf'or  place  in  £»r<»^  belonging  tQ  His  Majeftyi 
and  which  (hall  be  on  her  voyage  dire^  thereto : 

7.  But  thefe  exceptions  are  not  to  be  undcrftood  ns  exempting 
fiom  capture  or  confifcation  any  yeffel  or  goods^  which  fliall  be 
liable  thereto,  in  refped  of  having  entered  or  departed  from  any 
port,  or  place  actually  blockaded*  by  His  Majefty 's  -fquadrons  or 
(hips  of  war,  or  for  being  enemies'  property*  or  for  any  othq^ 
caufe  than  the  contravention  of  this  prefent  order. 

8.  And  the  commanders  of  His  Majefty 's  (hips  of  war  and 
privateers,  and  other  vcifels  a£ling  under  His  Majefty's  commiC> 
(ion*  (hdl  be,  and  are  hereby,  inftrudled  to  warn  every  veilcl 
which  (hall  have  commenced  her  voyage  prior  to  any  notice  of 
this  ordcr^  and  (hall  be  deftined  to  any  port  o£  Frame^  or  of  her 
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iBieii  or  ot  aiiy  ottier  country  at  war  with  His  Majeftji  or  to  any 
pfit  or  place  firom  whidi  the  Brhijh  flag  as  aforcfkid  is  excluded^ 
or  to  any  colony  belonging  to  His  MajXly's  enemies^  and  which 
fluU  BOt  have  cleared  out  as  is  herein-before  allowed,  to  difcon- 
tioue  her  voyagre,  and  proceed  to  fome  port  or  place  in  thb  king- 
dom,  or  to  Glhrabar  or  Malta  ; 

9.  And  any  TefTel  which,  after  having  been  fo  warned,  or  after  Specific  p«iiods 
» rrafonable  time  (hall  have  been  afforded  for  the  arrival  of  informa-  »^^«"«<i  ^of 
tibo  of  this  His  Majefty's  order  at  any  port  or  place  from  which  notice. 

Ae  failed,  or  which  after  having  notice  of  this  order,  (hall  be  found        f 
ia  the  profecution  of  any  voyage  contrary  to  the  reftridiions  con# 
taiBcd  ia  this  order,  (hall  be  captured,  ai^d,  together  with  her  cargo, 
condemned  at  lawful  prize  to  the  captors, 

10.  And  whereas  countries,  not  engaged  in  the  war,  have  ac-  Certificai«f  ef 
ftticfccd  in  the  orders  of  France^  prohibiting  all  trade  in  any  ^^* 
^^rtides  the  produce  or  manufadliire  of  His  Majefty's  dominions  ; 

^Qd  the  merchants  of  thofe  countries  have  given  countenance  and 
^ed  to  thofe  prohibitious,  by  accepting  from  perfons  ftyling 
^l^eoifdves  commercial  agents  of  the  enemy,  refident  at  neutral 
Povts>  certain  documents,  termed  <*  Certificates  of  Origin/'  being 
Certificates  obtained  at  the  ports  of  fliipment,  declaring  that  the 
"tides  of  the  cargo  are  not  of  the  prodjice  or  manu&Aure  of  His 
^ajefty's  donaiinions,  or  to  that  effe6( :  And  whereas  this  expedient 
^M  been  diredcd  by  France  and  fubmitted  to  by  fuch  merchants, 
^  part  of  the  new  fyflem  of  warfiaire  dtre6led  againil  the  trade  of 
this  kingdom,  and  as  the  jnoft  e£Feftttal  inftrument  of  accom* 
•  pBfliing  the  fame,  and  it  is  therefore  effentially  neceffary  to  re- 
Si  it: 

11.  HisMajcftyis  therefore  plcafcd,  by  and  with  the  advice  Ship  and  go#^ 
^  His  Privy  Council,  to  order,  and  it  is  hereby  ordered,  that  if  *>«viBg  certii- 
•fiy  Teffel,  after  reafonable  time  fhall  have  been  afforded  for  rccciv-  *ft"^oiiS5"^ 
in^  notice  of  this  His  Majedy's  order,  at  the  port  or  place  from  food  prise, 
v^hich  fuch  vefiel  fhall  have  cleared  out,  (hall  be  found  carrying  any 

'&ich  certificate  or  document  as  aforefaid,  or  any  document  refer« 

Hug  to,  or  authenticating  the  fame,  fnch  veffel  (hall  be  adjudged 

l^vrfbl  piirc  to  the  captor,  together  with  the  goods  laden  therein, 

,^^^1onging  to  the  pedbn  or  perfons  by  whom  or  on  whofe  behalf 

•^Q  J  fuch  document  was  put  on  board. 

And  the  Right. HaiK>uriMe  the  Lords  Conoiniffionns  of  H^ 
^ajefty's  Trea(iiry,..His  Majedy's  Pri^cipd  Secretaries  of  State, 
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tht  Lords  Cmnmiffioncrs  of  the  Admiralty*  and  the  Judges  of  the 
Vigh  Courts  of  AdmiraUy  and  Court!  of  Vice  Admiralty,  are  to 
Ukc  the  ncceffary'  meafures  herein,  as  to  them  (haO  refpcaifdy 

appertain* 

W.  FAWKENEE, 


NOTE  tp  page  70. 
Order  in  Cohncil>  2 ii\  September  x8o8« 
Itefthutionof      TTT^HEREAS   His   Majefty  was   plcafcd^   by  his  Order*  ia 
^^J^TuiiiSr  Council,   of  the  6th  of  January  and  4th  of  May  bft,  to* 

jundcrforour       dircfl  certain  meafures  to  be  taken  for  the  care  and  cuftody  of 
atfoen*  Portuguefi  property  belonging  to  pcrfoas  refiding  in  Portugal^  or 

elfewhere,  under  the  controul  of  France^  which  had  been  decaiined 
i>y  Britijh  cruizers,  and  to  fuhjedl  fuch  property  to  the  fiittfc 
difpofition  of  the  Prince  Regent  of  Portugal^  in  confideratioa  of 

.the  owners  not  being  entitled  to  the  poiTeflion  of  it  while  they 
lemained  under  the  cootroul  of  the  enemy : 

And  whereas  the  delivecance  of  Portugal  fronifxidi  controiilhai 

iince  been  tSc&cd^  and  the  inhabitants  of  that  country  are  again 

become  duly  quali&ed  to  receive  the  rcftitution  of  their  ptx>perty  ; 

Jlis  Majedy  is  therefore  pleaftd,  by  and  with  the  advice  of  His 

Privy  Council,    to  order,    and  it   is  hereby  ordered,    That  all 

Portuguefe  property  (hall  be  forthwith  reftored  to  the  refpcdtive 

owners  thereof,  or  thtir  lawful  agents  ;  and  the  perfons  appointed 

hy  virtue  of  the  Order  in  Council  of  the  6th  of  January  laft,  for 

4he.care  and  management  of  the  Portuguefe  property,  are  hereby 

ordered  to  rtftorc  the  fame  accordivgly  ;  fuch  property  nevertheleG 

Jbein^  .ubjed  to  the  payment  of  the  legal  charges  thereon,  and  of 

ihe  ezpences  judly  incurred  in  refped  thereto  ;  and  all  queflioas 

refpeAing  the  ownerihip  of  fuch  property,  where  any  doubt  ihaU 

)>e  entertained  by  the  perfons  aforcGiid,  with  refpe6k  to  the  fame, 

and  the  charges  and  expences  thereon^  (hall  be  decided  upon  fum« 

jnarily  by  the  High  Court  of  Admiralty,  or  the  Court  of  Vic» 

Admiralty,  in  which  fuch  property  may  have  been  brought  to 

adjudication.    And  the  Right  Honourable  the  Lords  Commil^ 

iioners  of  His  Majedy's  Treafury,  His  Majefty's  Principal  Secr^ 

taries  of  State,  the  Lords  CommiflionerB  of  the  Admiralty,  and 

the  Judge  of  the  High  Court  of  Admiralty,  and  the  Judges  of 

the  High  Courts  of  Vice  Admiralty,  are  to  take  the  neceflarr 

'  ncafores  herein  as  to  them  fliairrefpedlively  appertain. 

(Signed)       W.  FAWKENERt 
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NOTE  to  page  122. 
Order  in  Council^  nth  Novunber  iSoj* 

■firHEREAS  tbc  falc  of  (hips  by  a  belligerent  to  a  aeutral  it  Pf^^'^^^'l^li*; 

*  "     confidered  by  France  to  be  illegal :  l^ipi" 
And  whereas  a  great  part  of  the  (hipping  of  France  and  her 

allies  has  been  proteded  from  capture  during  the  prefcnt  hoftilitied, 
by  transfers^  or  pretended  transfers  to  neutrals  ; 

And  whereas  it  is  fully  juftifiabte  to  adopt  the  fame  rule,  in  this 
refpe^y  towards  the  enemy,  which  is  applied  by  the  enemy  to  thiA 
country  : 

His  Majedy  is  pleafed,  by  and  with  the  advice  of  His  Privy 
-  Council,  to  orderVand  it  is  hereby  ordered,  that  in  future  the  fale 
to  a  neutral  of  any  veffcl  belonging  to  His  Majeily*6  enemies,  (hall 
not  be  deemed  to  be  legal,  nor  in  any  manner  to  transfer  the  pro* 
petty,  nor  to  alter  the  character  of  fuch  vefTcl.  And  all  ve(reU 
now  belonging,  or  which  (hall  hereafter  belong  to  any  enemy  of 
^is  Maj^(ly,  nolwithflanding  any  fale,  or  pretended  fale  to  1^ 
neutralf  after  a  reafonable  time  (hall  have  elapfed  for  receiving 
information  of  this  His  Majefl!y's  order,  at  the  place  where  fucU 
fale,  or  pretended  fale,  was  effe^ed,  (hall  be  captured  and  brought 
in^  and' (hall  be  adjudged  as  lawful  pri^e  to  the  captors^ 

•  And  the  Right  Honourable  the  Lords  Commiinoners  of  Hi| 
Majefty's  Treafury,  His  Majedy's  j)rincipal  Secretaries  of  State^ 

»  fhe  Lords  Commiffioners  of  the  Admiralty,  and  the  Judges  of  the 
High  Court  of  Admiralty  and  Courts  of  Vice  Admiraky,  are  to 
take  the  neceflary  meafures  herein  as  to  them  (hall  refpe&ively  ap. 
pertain* 

W.  FAWKENER, 


■««Hi 


In  His  Majcfty's  High  Court  of  Delcgatqu. 

PAISLEY,  Jackways.  Mm^kk^ 

^HIS  wai  Ac  cafe  of  an  American  brig  with  a  general  carg«         * 
of  proYifions,  and  having  on  board  alfo  three  bales  of  eott^ne^ 
4m>eniy'feven  boxes  of  foap,  and  feventeen  boxes  of  candles  f  the  (hip 
VM  fettcd  in  tbc  p^  QtKhgJIgn  iji  Jamaica  by  the  waiter  and 

fcarcher 
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Ai^pENbis:. 

Ictrcher  of  the  port,  and  proceeded  againft  m  the  Vice  Admiiwjr 
Court  there  for  a  preach  of  the  revenue  laws^  by  importiug  the 
laid  cott6n8»  foap,  and  candles. 

The  brig  and  general  cargo  and  the  cottons  were  claimed  at  t&« 
property  of  Mefirs.  Scott  and  Trmudn  of  New  Tork^  and  tha  foapi 
CandleSf  and  a  few  other  tricing  articlei^  as  the  private  adreatore 
of  the  mafter  and  mate. 

In  the  Vice  Admiralty  Couct  at  Jamma^  the  brig  and  thfe 
whole  of  the  cargo  were  condemned ;  and  oa  appeal  lo  the  High 
Court  of  Admiralty^  that  judgment  was  affirmed. 


On  the  ulterior  appeal  to  the  Court  of  Delegatei«  the  cafe 
ai'gr^ed  on  the  part  of  the  Crown  by  His  Majefty'9  Advocate  and 
the  Attorney  Generali  and  on  that  of  the  claimants  by  Dr«  i/o^idbril 
and  Mr.  Stephen. 

The  circumftances  of  the  cafe  were  thefe :— On  the  1 7th  July 
lloby  a  refolution  of  thie  Lieutenant  Governor  and  Council  of 
Jammca  ifFued^  allowing  the  importation  of  proviiipns  in  neutial 
▼eflcls  *'  on  the  like  terms,  ilipulations,  chargesi  and  conditions, 
as  are  obferved  with  refped  to  Brttijb  vefFels  in  the  like  cafes  ;'* 
and  this  refolution  continued  in  force  yin\!\  Novemher  %\^  1804* 
The  veflel  in  queftioh  failed  on  the  9th  of  March  18041  ^^°^  ^^^ 
Torkf  bound  to  Curacoa^  and  arriving  off  that  ifland^  was  brought 
to  by'His  Majefty's  frigate  Bkmche,  and  warned  of  the  then 
oxifling  blockade ;  upon  which  the  mafler  directed  his  courfe  to 
Jfamcucat  where  he  arrived  on  the  5th  of  April,  On  the  6thy  he 
was  fv^ru  before  the  naval  officer  to  a  memorial,  requefting  the 
Governor's  permiffion  to  enter  the  foapi  candles,  and  cottons  for 
exportation  ;  but  before  the  memorial  was  prefented,.  the  (hip  and 
goods  were-fei^ed.  On  the  pth,  an  information  was  filed  againft 
the  (hip  and  dargo  in  the  Vice  Admiralty  Court,  pleading  the 
ftatutesof  7  &  8  Will  3.  c.  22,  7  Geo,  i.  f.21.  and  28  Geo.  3.  r.d.; 
and  on  the  ipth^  the  mafter  entered  a  claim,  with  an  explanatory 
atteftation,  annexing  thereto  the  memorial  above-mentioned. 

The  Ccunfd  for  the  Crown  contended,  ift,  that  this  was  an 
importation  wiihin  the  meaning  of  the  ftatutes;  ana  s<fly,  that 
the  penalty  attached  to  the  vcfTd,  aud  tq  «U  the  goods  on  board. 
On  the  fird  point  ihey  argued,  that  it  was  a  geocfal  priaeiple  thai 
coming  into  a  port  with  article^  QH  hoard  aot  batil^  aa  ulUesios 
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dedinalion,  was  an  importation  of  fucli  articles ;  and  that  if  fucb 

importation  be  prohibited  by  law,  nothing  (hort  of  abfolulc  didrefii 

orcoropulfion  could  operate  as  a  juditication  ;  that  this  was  to  be  ^ 

tried  on  the  principle's  relative  to  deviation  which  had  been  laid 

dowu  over  and  over  again  in  blockade  cafes  ;  and  that  in  refpedl 

to  revenue  cafes,  the  fame  principle*}  had  recently  been  applied  in 

the  Eleanor^  Hall ;  that  fo  far  from  any  dillrefs  being  (hewn,  every 

pretence  fct  up  by  the  maftjr  was  evidently  fraudulent,  as,  indeed, 

the  whole  of  his  conduct  had  appeared  to  be  throughout ;  that  he 

probably  meant  to  break  the  blockade  of  Curacoa,  having  received 

informition  of  its    exifttncc   from  two  Engli/h  cruizers  fiwe  days 

before  he  fell  in  v.ith  the  Blanche  ;  that  fubfequently  to  fuch  in- 

foriDation,  on  being  alkcd  by  his  crew,  **  Where  he  would  go  to  in 

cafe  he  could  not  enter  Curacoa^^^  he  anfwcred,  '*  To  Jamaica  /* 

that  he  was,  however,  veiy  well  aware 'that  thcarticle^i  in  queftion 

could  not  legally  be  imported   into  J'/.tiw/yvj,  bccaufc  he  himfclf 

Difationcd  them  to  Captain  Maooe  of  the  Blunche  as  prohibited, 

.  although  in  his  attcltation  to  the  claim  he  prt-tended  to  have  been 

informed  for  the  firll  time  by  his  Lddrtflec  iu  Jamaica  ili.it   they 

^'crc  fo ;  that  he  pretended  to  have  been  advifcd  by  CaptaiaTJ/it/z/ff^ 

^^  go  io  Jjniaiciif   wiiereas   that  gentluiiian  (who  had  been  cxa- 

'i^intd  j  appeared  (o  have  left  it  to  the  mailer's  own  difcrttion  to  go 

thither  or  to  the  ifland  of  6V.  Thcmos  ;  that  he  IiaJ  al!e;yjd  no  reafon 

for  not  going  to  that  ifland  ;  that  he  ml^lit  Lave  ;^one  thither  or  to 

^^^c  StKinj/h  main  ;  that  his  prttcnded  want  of  wjier  was  difproved 

oy  the  wiinefles,  who  fwore  to  his  having  three  large  caflcs  of  water 

*^n  board,  containing  ^oo  gallons  ;  and  that  on  his  arrival  he  had 

'^ot  even  reported  his  vcflel  as  in  dillrefs. 

On  the  fecond  p^int,  the  counfel  cited   the  cafe  of  the  Expert" 
*^^nt^  Ha//jaway,  'dfi  conduCivCf  together  with  the  ilatutes  pleaded 

***  the  informations  below. 

» 

/or  the  Claimants  it  was  fubmitted,  on  the  fird  point,  that  no 
^ueiice  cither  Intentional  or  adual  vva=  proved  ;  that  vith  rcfpeft 
^*^  iatention,  it  could  not  poITibly  ciiil  in  the  minds  of  the  owners 
"^vho  had  difpatched  their  fhip  and  property  to  Curacoa,  and,  it 
***ui^  be  prefumed,  had  fufferedfome  difappointment  and  inconvc- 
***cbce  in  the  vcflcrs  not  reaching  her  defUned  port ;  that  thi:>  (heir 
P*"«m2ry  obje£t  having  been  defeated  by  the  interpolition  of  a  Brlttjh 
**^*'Cc  in  fupport  of  a  belligerent  right,  it  wouLl  be  liard  to  hold 
**^«n[|  ftiidtly  bound  by  the  fubftqucnt  acls  of  the  mailer,  who,  if 
^*t  lo  his  owQ  conduft  as  their  agent,  would  have  terminated  his 

Vot.  I,  [  c  3       •  voyage 
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voyage  at  Curacoa ;  that  even  if  the  mafter's  condud  vere  to  bind 
his  owners^  it  was  fully  juflified  by  the  neceflity  of  the  cafe ;  that 
under  thr  fircumilances  of  being  warned  off  from  his  original  port 
of  detiination  by  a  Briti/b  frigate,  it  was  not  requifite  to  fet  up  a 
cafe  of  the  very  laft  cxtremiiy  of  dillreL  to  juftify  hit  going  into 
Jamaica;  it  was  fufficiciit  tt  he  had  mode  a  fair  choice  among 
difHculties ;  iliac  fome  dii&culty  could  not  he  denied  to  have  el- 
ided ;  he  had  a  cargo  of  pctifhable  articles,  no  illandtbat  he  could 
rearh  but  St,Thomo*\  and  Jamaica ;  his  vefTcl,  a  dull  failerj  would 
have  encuuntrrr'    u    .'j  dangtrani  difficulty  in  beating  uptoreadl 
the  former;  hi.  i-rt  ^  r-jns  and  water  (l?.iJ  in  only  for  a  voyage  to 
Curacoa)  iriiiU  n*  v.^tTarily  be  runnincj  (hurt  though  not  abfolutely 
expcndetly  airl  i.^.-^.ht  have  failed  before  he  could  reach  St,TbomMS*Si 
though   fufi'.civriit    for   the  voyage  to  Jamaica,     That   as  tp  the 
blockade,  the  mailer  was  not  bound  to  take  the  vague  information 
of  veffcU  w);ich   he  might  cufually  meet,  and  which»  if  they  had 
intended  to  ^ive  him  that  fair  legal  warning  to  v^'hich  he  was  en- 
titled^ would  have  inJorfed  it  as  ufual  on  his  papers.     That  a  vague 
expr'TlHon  ufed  in  converfation  with  his  crew>   in  refpefi   to  an 
event   merely  contingent^  was   too  flight  to  bear  any  inference 
Mrhaiever»  efptcially  as  no  other  part  of  the  difcourfe   was  in  evi- 
dence (  that  the  prohibited  goods  were  openly  fct  forth  in  his  ma* 
nlfcft,  and  his  pointinpr  them  out  to  Captain  Mud^e  i^'as  a  proof  of 
fairnefB ;  that   Captain  Mudge  adrritted   he  hnd  **  recommended 
J.ima\ca  '*  as  well  as  Si, Thomases  toll*  mafter,  and  had  even  given 
him  a  letter  to  take  to  that  iiland,  evidently  intimating  his  im« 
preflion  to  be  in  favour  of  the  choice  which   the  American  had 
made,  and  which  mull  have  been  on  a  fuppofition^  that  under  the 
i:ircum(lances,  the  prohibited  articles  would  be  treated  with  indul« 
gcnce*     That  the  n:arilfe'l  was  open  to  the  infpeciian  of  the  board* 
\iYg  offircr  at  port  Royal  -^  that  the  mafter  took  it   alhore   to  the 
gentralcorrclpondcnt  of  the  owner  at  Kingftony  as  was  natural,  to 
^onfjk  hi"^   ^"  ^^^^  fiibj^iil ;  that  the    memorial   advifed    by  him 
openly  Hated  the  nature  of  the  artiJet  incjueftion,  and  mufliiave 
been  fees  by  the  Naval  Officer  ;  that  the  delay  in  prcfcnting  it  to 
the  Govcrn:)r  was  accounled  for  by  tlic  official  forms  it  was  obliged 
to  gQihro:i.'.V» ;  tlKJt  though  the  Ihip  had  been  two  or  three  days 
in  pori  he'^•:^r^  it   was   ftiztd,  no  attempt  had  been   made  to  land 
any  part  of  tiu^c  rrticles,  bu*,  on  the  contrary,  the  pTCvio^JS  ftepi 
takt^n  by  'l.t  irjile^  cle&riy  no^aiivcd  his  having  any  fuch  intentioiit 
and,  icidci'J,  wowM  have  reii»-i. red   it  imp  (Tible  for  him   to  effeti 
It  without  i.f'vovcry  ;  and  i;  was  fubmiticdi  that  when  the  circum- 
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ftanccs  clearly  negatived  the  intention  of  landingf,  the  prefumption 
of  law  arifing  from  the  mere  bringing  within  the  port,  fails.  To 
ftcw  that  the  law  makes  a  plain  difi.inftion  between  bringing 
within  a  port,  and  importing  into  the  body  of  a  country,  the 
hoguage  of  feveral  flarutef  was  referred  to,  particularly  of  ^Gto,^, 

^*^S'f'3^'  ^^^  4S  G^<^  3'  ^-  57-  f'l^'  A  paffage  alfo  was  cited 
from  Reeves  on  Shippings  p.  256. 

On  the  fccond  point  it  was  urged,  that  if  nny  penalty  attached 
to  tbls'lraBfaftion,  it  could  not  extend  at  farihetl  beyond  the  con- 
fiscation of  the  fltip  and  the  prohibited  articles.     It  was  ftatcd,  that 
the  learned  Judge  of  the  High  Court  of  Admiralty  had  himfelf 
fome  doubt  on  this  point ;  that  the  very  language  of  the  (latutes 
pleaded  and  relied  oa  by  the  fcizor  was  in  fair  conftruclion  to  be 
^^ken  in  the  fenfc  thus  limited  ;  and  that,  in  the  prefent  cafe,  the 
ftatutc  law  mud  be  taken  in  conjundion  with  the  refolution  or 
proclamation  of  the  Governor  in  Council,  which  mutt  now   be 
confidtred  as  having  all  the  force  of  law.     The  origin  and  effeft 
oF  ihcfc  proclamations   was  thus  traced.     Shortly  after  the  Ame^ 
^9ccn  war,  an  intercourfe  took  place  between  the  United  States  of 
-America  and    His  Majefty*s  colonies   in  the   IFcJl  Indiest   under 
^nftion  of  certain  Orders  in  Council,  which  were  authorized  by 
ftat.  «3  G^a.j.  ^.39.     It   became  expedient,  however,  in  times 
^F  emergency   and   diftrefs,  for   the  governors  of  the  refpe£live 
Colonies  to  authorize  a  more  extended  importation  of  provifioni 
^^n  the  King's  Orders  in  Council  allowed  ;  and  this  expediency 
^as  formally  recognized  by  law  in  the  27  Geo.  3.  c.  7.  fince  made 
Permanent.     The  pow«r  of  the  Governors  was,  however,  ftill  re- 
^ricled  t«  importations  in  BrUl/b  fliips  ;  but   they  often  found 
^hemfelves  obliged  (from  the  danger  of  famine)  to  ovcrftcp   this 
^•-ftriftion,  and    to  admit  An:erlcan  vcfi'els  to  import  on  the  fame 
^crms  as  BrUl/b,     This  pradlce  was  ft  tt  adopted  by  Governors  ft 
their  peril;  but  by  ^^Geo.  3.  c^^,  an  indemnity  was  granted  to 
them  for  all  fuch  proclamations,  and  frequent  bills  to  a  fimilar 
effect  were  afterwards  pafled  imtil  the  46G^o.  3.  r.  iii.  which 
declares;  that  all  a£ls  done  by  virtue  of  the  King's  permiflion  to 
the  Governors  to  thii  cffett,  (hall  be  valid  and  legal^  notwilhftand* 
iDg  any  former  hw  or  ftalute  to  the  contrary. 

But  It  appeared  in  the  prefent  cafe,  that  the  rcfolutlon  of  the 

Governor  in  Council  had  been  in  virtue  of  the  Kiiig'b  permiflion, 

and  had  plaCvd  American  vcfTels  importing  provlfions  on   the  fame 

footing  as  Brtll/b  vcffch  ;^  and  by  the  28  Geo,^,c,  6.  BrU'Jb  ycflcU 

in; !3-rl:ng  provifions  and  prohibited  urticlei  would  incur  a  forfcliure 

only 
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only  of  the  v<ffleU  and  prohibited  articles  ;  the  penalty,  iliereforc,  in 
the  prcfcnt  cafe,  could  not  extend  to  the  provlfions,  they  being 
proleded  by  the  proclamiitlon,  which  muft  now  be  confidered  not 
only  as  legal  in  iiklf,  but  as  giving  Icg.lity  to  all  ads  done  under 
its  allowance  aud'auihority. 

The  Ccuri  was  of  opinion,  that  there  was  no  doubt  as  to  the 
fad  of  inr.portati;^u  ;  that  by  the  proclamation  of  the  Governor  in 
Council,  ccintif:ncd  by  46  Cc?.  3.  ^.3,  .:/;nmVtf/i  vclFcls  importing 
provlllons  were  placed  on  the  lumc  footing  a&  Brilj/h  vtflcb ;  and 
that  thertn.! e  the  only  qu«'llion  was  a^  to  the  extent  cf  the  penalty 
under  the  iS  GV:.  3.  c.6»  con fivlf ring  this  as  a  Biitl/h  veffcl  ;  that 
by  the  w^rJs  in  the  ihil  iedloa  of  lliat  flatute,  "no  goods  or 
••  comauidi:ics  whucvLi-  ihaii  be  in;porlrd  or  brou^^ht  from  any 
**  of  t.hc  tcniio  ifa  bdoa;;iniT  to  ibc  fald  l.'nite/i  States  of  Anierica 
**  :.;:o  any  -1  rlls  .\'i:ijcily*s  //''iy/  I  •Jii  iilund  ,  ^r,  under  the  paii» 
*•  of  the  U»rfwiti;ic  ihiiiof\  and  iiljo  of  the  jbtp  or  'oejfcl  \Xk  winch 
*•  ihc  fame  iball  be  i\i  inifjortcj  or  brought,  together  viith  all  \\tT 
•*  guns,  fiirniiurc,  ammunivi^n,  tackle,  and  apparel)  except  tobacco^ 
"  pitch i  tar^  &c.  &4-.**  the  forfeiture,  in  the  cafe  of  a  Bnt'ijh 
fliip,  would  extend  only  to  the  ihip  and  the  non-txceptcd  arttcie<»; 
and  that  as  this  vcrVI  was  placed  on  the  fame  footing  by  the  pro- 
clamation, \\  \\\W\  be  fr.bjccied  to  the  fame  penalty.  T^c  Court 
therefore  aftirnied  the  condemnaiion  of  the  rtiip  and  prohibited 
artlclcr,  rcvCifed  ihc  condemnaiion  of  the  cargo,  and  rcliorcd  t!ic 
fame. 
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HIGH  COURT  OF  ADMIRALTY, 


(Inilance  Court,)  * 

MARIA,   KlLSTROM.  2^.%7^ 

1809. 

'TpHIS  was  a  queftion  arifmg  upon  the  falvage  of  a  Saivaje— mter- 
Swedijh  fliip,  which  had  been  abandoned  at  fea  j^ny  not  jufu- 
by  her  crew  under  circumftances  of  great  diftrefs,  and  ^t^^x^^tJj 
was  taken  poffeflion  of  by  two  fifhing  fmacks,  the  *"g^^^wand 
T erf  ever ance  and  the  Ceres  ^  with  the  intention  of  car-  under  mcam  fuf- 
rying  her  into  the  port  of  Harwich.     After  they  had  purpofe. 
taken  the  wreck  in  tow  His  Majefty's  gun-brig  Mariner 
came  up,  and  having  fent  ropes  and  people  on  board, 
continued  towing  her  jointly  with  the  fifliing  fmacks  for 
fome  time ;  but  the  commander  of  the  Mariner  after- 
wards directed  the  fifhing  fmacks  to  be  caft  off,  as  the 
gun-brig  alone  was  fufficient  for  the  purpofe;  and,  the 
wind  having  the  next  morning  fhifted  to  the  north- weft, 
he  refolved  to  proceed  with  the  wreck  to  the  firft  port  he 
could  fetch  to  the  weft  ward.   The  P  erf  ever  ance  and  the 
Ceres  continued  in  company  until  they  arrived  off  i?^ 
-uf  r,  and  adkually  afTifted  in  warping  the  veffel  into  that 
harbour,  although,  after  they  were  caft  off  they  had 
TOL.  I.  N  beeu 
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The         been  prevented  by  the  people  belonging  to  the  Afjr- 
riner  from  mterfering  any  fiirther  in  the  fervice  of 


;\fe».a7th,  towing  her.  On  the  part  of  the  Mariner  it  was 
'^*  alledged,  that  when  Lieut.  Griffiths  intimated  his  inten- 
tion of  taking  the  wreck  in  tow,  no  objeftion  was 
made  by  the  people  belonging  to  the  fifhing  fmacks  ; 
that  they  would  have  been  much  longer  in  performing 
the  fervice ;  and  that  if  the  Mariner  had  not  been 
j^refent  they  would  either  have  been  captured  or  obliged 
td  quit  the  wreck,  in  confequence  of  the  near  approacl^ 
of  a  French  privateer  on  the  fecond  day^ 

Judgment. 
Sir  William  Sre?//.— This  is  clearly  a  cafe  of  falvage 
and  of  derelid,  as  it  appears  that  the  fhip  had  beea 
totally  abandoned,  and  was  refcued  from  danger  by 
fome  of  the  parties  appearing  in  this  caufe.     At  the 
fame  time  it  is  not  a  falvage  fervice  of  any  very  tran- 
fcendent  merit,  arifmg  from  confiderations  of  fpecial 
danger  or  difficulty  attendant  upon  its  execution,  and 
therefore  the  falvors  will  not  be  entitled  to  the  higheil 
recompenfe  which,  in  fome  of  thefe  cafes,  the  Court 
^  16  inclined  to  allow.     There  was  no  immediate  peril ; 
the  weather  was  moderate^  and  it  appears  that  little 
a£hial  exertion  was  neceffaiy  beyond  the  mere  labour 
of  towing  the  veffef,  which  is  of  no  great  bulk^  only 
48   tons,  and   having  on  board  a  cargo  of  a  very 
buoyant  nature. — The  principal  quefUon  therefor^  is^ 
to  which  of  thefe  parties  the  Court  fhall  decree  the, 
falvage:  It  appears  that  thefe  two  fiftiing  finacksp 
the  Perfeverance  5md  the  Ceres j  being  at  feafbr  the- 
purpofe  of  fifhing,  fomething  which  had  the  appear* 
ance  of  a  wreck  was  difcovered  at  a  diftance :  the 
Perfeverance  immediately  flood  towards  the  objed^ 

which 
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which  proved  to  be  th^  veflel,  and^  having  got  p<:^       Tht 
iefiion,  J}roceeded  to  take  her  ih   tow.    The  Cere^  * 

came  up  about  an  hour  afterwards,  and  proffered  her  Nw.  a-th, 
afli(b(nce^  which  was  accepted,  and  from  that  time  *^* 
both  the  fmacks  were  ^nployed  in  one  conuilon  fer- 
vice  of  towing  the  wreck.  Two  hours  after  this,  up 
comes  the  Mariner  gun-brig,  difpoffefles  the  fifliing 
fmacks,  and  now  claims  to  be  confidered  not  only , as 
lalvor,  but  as  principal  falvor,  by  the  Court.  The 
queflion  of  merit  or  of  demerit  on  her  part  mud  de« 
{>end  upon  a  preliminary  queftion,  which  is,  whether 
her  affiftance  was  wanted  or  not  $  becaufe  the  charac- 
ter of  the  aft  muft  be  determined  by  the  neceffity  of 
this  jnterferaice.  If  there  was  no  fuch  neceffity,  it 
will  be  a  cafe  rather  of  demerit  th^  of  merit ;  a  falvpr 
who  is  in  poflei&on  has  a  lien,  a  qualified  property  in 
the  thing  .^vecl ;  and  it  may  be  extremely  injurious, 
not  only  to  his  iilterefts,  but  to .  thofe  of  the  owners 
themfelveSy  that  he  Ihould  be  put  out  of  pofTef-  . 
fion^  and  his  reward  difputed  or  interfered  with  by 
others^  until  the  matter  can  be  adjufted.in  a  Court  of 
Juflice*  If  diefe  two  fmacks,  which  had  the  veffel  in 
tow,  were  fuiScient  for  the  purpofe,  in  what  way  can 
the  gun-brig  be  confidered  as  a  falvor  ?  The  falvage 
was  already  in  the  aft  of  performance,  and  under 
means  apparently  fufHcient.  That  a  party  fhould  lie 
by  as  an  indifferent  ipeftator,  without  offering  any 
affiftance  to  a  veffelin  diffarefs,  and  then,  when  others 
tte  in  the  very  aft  of  executing  the  fervice,  fhould  be 
permitted  to  come  in  and  fay,  I  am  a  falvor  in  this 
cafe,  is  not  to  be  endured,  j  not  only  does  it  introduce 
new  and  vexatious  claims  againft  the  owners,  but  it 
may  prevent  thofe  who  are  juftly  entitled  to  reward 
from  receiving  an  adequate  fhare.    In  the  prefent  cafe 
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Th«         It  is  exprefsly  denied,  on  the  part  of  the  fiftiing  fmacks, 
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that  they  were  in  any  want  of  affiftance  frdm  the  gun- 
jvbt».47th,     brig;  and  therefore  it  remains  for  me  to  confider 
*  ^        what  is  the  evidence  produced  on  the  other  fide  in 
fupport  of  that  averment.     Now  I  muft  own  that  it 
appears  to  me  very  inadequate  to  fuftain  the  claim 
which  is  advanced  by  this  King's  (hip :  it  is  faid  by 
Annis^  the  pilot  of  rtic  Mariner^  *^  that  the  mafter  of 
**  the  Perfcverance  intimated  that  he  had  been  a  fort- 
•*  night  at  fea,  fifliing  out  of  fight  of  land,  and  in  con- 
**  fequence  was  unable  to  tell  eorreftly  where  he  then 
*•  was,  and  enquired  of  the  deponent  the  bearings  and 
'  **  diftancc  from  tne  land/*  That  certainly  is  not  enough 
to  entitle  the  informants  to  a  falvage ;  they  were  boimd 
to  communicate  fuch  information  ;  it  was  not  more  an 
aft  of  humanity  than  of  duty,  and  what  the  mafter  of 
the  fifliing  fmack  had  a  right  to  expeft  from  any  veflel 
that  he  might  have  fallen  in  with.  •  Lieutenant  Grif- 
jiths  then  goes  on  to  ftate,  "  that  confidering  the  fhip 
**  to  be  ninety  miles  from  Harwich^  the  neareft  Briti/b 
port,  and,  conceiving  the  P erf  ever ancc  and  her  crew 
in  pofleffion  to  be  infufEcient  to  conduft  her  into  a 
*'  port  of  fafety,  he  intimated  to  the  mafter  of  the 
"  fifliing  fmack,  that  he  fliould  take  her  in  tow/' 
But,  in  point  of  fa£t,  the  other  fmack  was  alfo  con- 
tributing  her  affiftance,  and  there  is  nothing  to  fhew 
that  they  were  not  together  fufficient  for  the  purpofe 
to  be  effefted ;  Mr.  Griffiths^  indeed,  fays   that  they 
were  not  fufficient ;  but  he  has  not  ftated  the  grounds 
upon  which  he  formed  that  opinion ;  and  when  it  is 
exprefsly   averred,  on  the  other  fide,  that  no  fuch 
afliftance  was  required,  I  cannot  take  his  opinion  abfo- 
lutely ;  he  ihould  have  put  the  Court  in  pofleffion  of 
his  reafons  for  fo  thinkings  in  order  that  it  might  judge 

q  of 
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of  their  fufficiency.     Becaufe  it  is  not  enough  that  this        The 
gentleman  himfelf  entertained  a  fincere  perfuafion  that         ^*^^' 
the  fifhing  veffels  were  unequal  to  the  talk  they  had     nw.  aTth, 
undertaken,  the  Court  alfo  mud  be  fatisfied  that  he        ^    ^' 
entertained   that   opinion   upon    fufficient    grounds. 
Another  ground  for  the  claim  fet  up  by  the  gun-brig 
is  founded  upon  a  fort  of  military  fervice ;  it  is  faid, 
that  a  cruizer  of  the  enemy  made  her  appearance,  and 
would  have  captured  the  veflel,  had   flie  not  been 
deterred  by  the  prefence  of  the  Mariner  ;  but  this 
happened  on  the  fecond  day,  and  ^n  a  place  to  which 
the  veflel  might  not  have  been  brought,  if  fhe  had 
been  left  in  the  hands  of  tne  people  belonging  to  the 
fiftiing  fmacks,  as  it  was  their  intention  to  carry  her 
direft  into  Harwich ;  fo  that  if  the  enemy's  cruizer ' 
was  driven  off  by  the  gun-brig,  it  is  to  be  recoUefted 
that  the  danger  itfelf  would,  probably,  not  have  arifeu 
if  the  veffcl  had  not  been-  brought  into  that  fituation 
by  the  determination  of  Lieutenant  Griffiths  to  purfue 
another  courfe.     Upon  the  whole  of  the  circumftances 
I  am  under  the  neceflity  of  confidering  the  claim  of 
the   Mariner  as   of  the  weakeft   kind;    her   com- 
mander may  at  the  fame  time,  have  afted  under  an 
impreflion  that  his  interference  was  neceffary ;  and 
therefore  I  fhall  allow  two-fifths  of  the  whole  value  to 
be  divided  between  the  two  fifhing  fmacks,  after  de- 
ducing the  expences,  and  fifty  euineas  to  the  crew  of 
Jbegim.brig, 


»3 
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^rteT'  SANTA  ANNA,  Larrinago. 

2S«?1^'^  ^HIS  was  the  cafe  of  a  Spanip  (hip  and  cargo,  which 
fcicing  refident  in  was  captuFcd  2\{i  Auzu/l  180Q,  bv  the  private 

i^jca  to  the      inip  ot  war  John  Bull^  on  a  voyage  from  Montric^ 
^'c*-?f^o«4  *^  Cadiz  ;  with  anoftenfiWe  deftinatipn  to  St.  Andero, 

under  the  Oixiir 
in  Council  4th 

Miti^c».  On  fhe  pari  of  the  Captors  it  was  contended— Thzt 

the  parties  on  whofe  behalf  the  claim  was  given  were 
refident  in  that  part  of  Spain  which  yras  ynder  the 
dominion  of  the  French,  and  confequently  that  they 
had  not  a  per/ona  Jiandi  in  the  Britijh  Court  of  Ad- 
tairalty.  That  fuppofing  them  to  be  entitled  to  refti- 
tution  as  Spanijh  fubjefts  under  the  order  of  the  4th 
July ;  yet  they  were  Span{fh  fubjeds  who  in  this 
inftance  were  carrying  on  a  traitorous  intercourfe  with 
the  enemy,  for  whofe  ufe  thefe  ftores  muft  be  pre-r 
fumed  to  be  going,  as  the  French  army  was  in  poflfefl 
(ion  of  St.  Andero.  That  it  was  to  be  expeded  that 
the  witneffes  examined  in  preparatory  fhould  wiih  to 
tdiiTemble  that  deiUnation,  and  therefore  little  reliance 
could  be  placed  on  their  teflimony.  That  as  to  the 
documentary  evidence  it  was  inconfiftent  with  itfelf ; 
for  although  the  bills  of  lading  and  letters  of  confign* 
ment  pointed  to  Cadi^,  yet  there  was  a  certificate  on 
board  from  the  municipal  officer  at  MontricPj  declaring 
-  ^he  aduel  deftination  to  be  St.  Andero;  and  as  the 
mafler  had  fwom  that  all  his  papers  were  true  and 
genuine,  they  were  all  equally  entitled  to  belief.  The 
Court  therefore  would  rather  infer  a  defUnation  tq 
St.  Andero.  from  the  fmallnefs  of  the  veiTel  and  the 

improbability 
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improbability  that  fhe  fliould  have  been  permitted  to  Th« 

put  to  fea  with  a  cargo  adapted  to  military  purpofes,  ^"^"^  anka> 

unlefs  the  French  had  beeir  well  affured  that  it  was  with  ^w,  %s^ 

the  intention  of  proceeding  to  fome  Spanijh  port  in  '^ 
their  poffeiSon,  in  which  cafe  the  (hip  and  cargo  would 

alfo  be  fubjeft  to  confifcation,*  under  the  Order  in  7th /««.  1807. 

Council  prohibiting  veffels  to  trade  between  ports^,  ' 
ftom  both  of  which  the  Britijh  flag  is  excluded. 

On  the  part  of  the  Claimants  it  was  argued — ^That 
the  veffel  aftually  flood  towards  the  privateer  for  pro- 
tedion  the  moment  fhe  difcovered  her  to  be  a  Britijb 
cruizer.  That  the  witnefles  in  preparatory  all  declared 
that  their  defUnation  was  to  Cadiz^  and  that  their  repre- 
fentation  of  the  faft  was  corroborated  by  every  docu; 
ment  on  board,  except  the  certificate  from  the  municipal 
oflicer  of  Montrico^  which  it  was  n^efiary  to*  obtain 
ia  order  to  enable  the  fhip  to  clear  out :  ^d  that  as 
to  the  fmallnefs  of  the  vefTel,  it  was  notorious  that 
the  greater  part  of  the  coafting  trade  of  Spain  was 
carried  on  from  one  extremity  of  the  coimtry  to  the 
other  in  veffels  of  precifely  that  defcription. 

Judgment. 
Sir  William  Scott. — I  think  it  is  clearly  the  intention 
of  the  Government  of  this  country,  publicly  exprefled, 
that  all  Spanijh  property  fhould  be  treated  with  the 
utmofl  pofEble  tendemefs.  The  Qrder  in  Council  of  Appc«Ri  f 
the  4th  July  1808,  declares  that  "  all  hoftilities  againfl 
•*  Spain^  on  the  part  of  His  Majefly,  fhall  inmiediately 
**  ceafe  ;**  here,  then,  is  a  total  extindion  of  hoftilities 
proclaimed,  without  any  exception  or  limitation  what* 
ever :  In  the  third  and  founh  articles  of  the  fame  Order 
it  is  provided,  "  that  all  fhips  and  veffels  belonging  to 

w  4  "  Spain 
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The  "  Spain  fhall  have  free  admiflion  into  the  ports  of  Hi« 
^WTA  Anna,  u  Majefty's  dominions,  as  before  the  pFefent  hoftilir 
jvow. a5th,  "  ties;  and  that  all  fhips  and  veffels  belonging  to 
^m-  €6  spairij  which  fhall  be  met  with  by  any  of  His  Ma- 
^^  jefty's  fhips  and  cruizers,  fhall  be  treated  in  the 
*'  fame  manner  as  the  fhips  of  States  in  amity  with 
^f  His  Majefly;*'  here,  again,  is  no  reflridive  difc- 
tinSion  of  particular  parts  of  Spain^  but  peace  and 
amity  are  proclaimed  generally  with'  that  country,  in 
exaftly  the  fame  terms  as  would  have  been  employed 
in  a  definitive  treaty.  Under  thefe  public  declaration^ 
of  the  State,  eflablifhing  this  general  peace  and  amity, 
I  do  not  know  that  it  would  bq  in  the  power  of  thi3 
Court  to  condemn  Spanijl)  property,  though  belong- 
ing to  perfons  refident  in  thofe  parts  of  Spain  which 
are  at  the  prefent  moment  under  JPrench  control,  ex^ 
cept  under  fuch  circumflances  as  would  jufUfy  the 
confifcation  of  neutral  property.  The  Order  in 
Council  appears  to  be  framed  undpr  the  ipiprcflion, 
that  the  general  difpofition  of  the  inhabitants  is  friendly 
to  this  country,  and  that  this  difpofition  is  only  over- 
ruled  by  the  efl'eft  of  French  force  in  particul^  dif- 
trld?.  In  the  cafes  of  the  property  of  fuch  perfons 
taken,  the  Court  would,  I  think,  be  at  mofl  inclined 
to  fufpend  its  judgment  for  the  prefent,  under  the 
authority  of  this  general  declaration,  and  wait  till 
fome  more  precife  rule  was  framed  by  proper  autho- 
rity,  or  till  length  of  time  and  duration  of  French  pof- 
feflicn  fumifhed  a  rule  that  might  apply  to  fuch  cafes, 
though  not  fpec^fically  diflinguifhed  in  the  terms  of 
the  Order.  In  the  prefent  cafe  I  fee  np  fufEcient  rea- 
#  fon  for  an  unfavourable  hcfitation  of  judgment.  The 
veflel  is,  I  think,  proved  to  be  going  to  Cadiz,  the 
port  of  our  allies,  >vich  an  ufeful  cargo  on  board,  a 

cargo 
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cargo  of  military  ftores ;  there  is  nothing  to  contradid        The 
this  deftinatioft,  excepting  a  fmgle  document,  a  paper  mma. 

of  mere  form,  granted  by  the  conftituted  authorities,  jvw.  »5tji, 
as  they  are  called,  at  ]M[ontrlcOy  in  which  a  deftination  *^*  . 
to  St.  Anderoy  then  in  French  poffeffion,  is  held  out* 
It  is  impoffible  to  attach  much  weight  to  that,  becaufe 
fuch  a  paper  mufl  have  been  accepted  on  board  any 
yeffel  failing  from  the  port  which  this  fliip  had  quitted, 
as  a  cargo  of  fuch  a  defcription  would  not  have  been 
licenfed  to  depart  fpr  Cadiz  by  thofe  who  alone  had  the 
authority  to  grant  paflports.  All  the  witneiTes  depofe 
to  the  deftination  to  Cadiz  ;  the  letters  on  board  are 
addreffed  to  perfons  there,  and  the  fad  that  this  veffel 
flood  towards  the  Britijh  privateer  for  protedion,  the 
moment  her  character  wasVcertained,  ftrengthens  the 
prefumption.  The  evidence,  therefore,  of  a  deftinju 
tion  to  Cadiz  ftrongly  preponderates ;  and  taking  the 
faft  to  be  fo,  what  is  this  gafe,  but  that  of  fubjeds  of 
a  country  with  which  a  general  amity  had  been  pro- 
claimed, ferving  the  common  caufe  of  the  allied  coun- 
tries, by  carrying  military  ftores  to  one  of  the  ftrong 
holds  occupied  on  behalf  of  that  caufe,  from-a  port 
happening  to  be  fubjeft  to  the  prevalence  of  French 
arms  in  its  immediate  neighbourhood.  Be  the  refi- 
dence  of  the  parties  what  it  may,  (for  it  does  not  very 
diftinftly  appear,)  I  can  have  no  hefitation  in  reftoring 
property  f9  employed  to  perfons  manifefting  fuph 
jdifpofitions. 
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jpHiivsn.  SPECULATION,  Koht. 

ztx% 

Judgment. 
5JJ^^    QlRJVUliam  Scott.— -This  is  the  cafe  of  a  Pruffum 
fflepi  ^'"'^[^  •      fliip  and  cargo,  captured  on  a  voyage  from  Stettin 
2^jan.i2o7.    to  Koningsburg^  hoxh  J^ruffian  ports;  and  I  am  of 

opinion  that,  under  the  Order  in  Council  prohibiting 
veflels  to  trade  between  ports  from  which  the  Britifo 
flag  is  excluded,  this  voyage  is  illegal.  It  is  true  that, 
Amnfa  0<i  ^y  ^  fubfequent  Order  in  Council,  of  the  25th  No- 
vember 1807,  Pruffian  fhips  are  permitted  to  trade 
between  neutral  port  and  neutral  port ;  but  I  think 
this  Order  is  controlled  as  well  by  its  own  ii^xnt  as 
by  the  former  Order  of  the  7th  of  January^  fo  far  as 
refpedks  the  trade  from  one  Pruffian  port  to  another, 
from  both  of  which^  the  Britijh  flag  is  now  excluded. 
Becaufe  ports  fo  interdicted  to  the  commerce  of  this 
country,  in  compliance  with  the  wifhes  and  policy  of 
the  enemy,  cannot  be  brought  within  the  defcriptioii 
of  ports  ftri£lly  neutral,  though  the  country  of  which 
they  form  a  part  may  not  be  at  war  with  this  country, 
and  may  have  a  general  charader  of  neutrality.  The 
|>ort8  themfelves  are  in  eifed  hoftile ;  they  derive  a  cha« 
rafter,  of  hoftility  from  the  excluAon  of  the  Britijh  flag, 
in  the  fame  manner,  and  under  the  fame  penalties  of 
prohibition,  as  would  be  applied  in  ports  dire£tly  hoi* 
tile.  A  part  of  this  cargo,  it  has  been  fuggefted,  is 
entitled  to  peculiar  confideration,  as  it  is  reprefented 
to  be  the  property  of  the  King  oiPruJfta  himfelf ;  and 
certainly,  if  it  could  be  {hewn  that  thefe  were  articles 
going  for  the  private  a(:cpmnu)4atio)i  pf  th?  foverd^, 
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Jt  would  be  proper,  (conformably  to  that  comity  which        The 
js  obferved  in  fuch  cafes  by  Courts  of  Prize,)  to  reftore    '*^''^^^'^** 
it ;  but  in  this  inftance,  the  property  in  queftion  con-     Jpru  ivh^ 
fills  of  a  confiderable  quantky  of  fait,  evidently  not 
intended  for  the  private  confumption  of  the  fovereign, 
l>ut  for  the  purpofes  of  trade  or  revenue,  and  therefore 
it  cannot  be  fo  fevour^bly  difHnguiIhed.-^hip  an4 
ipargo  condemQed, 


L'ACTIF,  tOEEIAt.  jSm,  »3d. 

xSia 

'T^HIS  was  a  Srifi/b  prize  veflel,  which  had  been  re»  ^riMmmy^c 
captured  fix>m  the  French^  v^d  the  queftion  was,  ^^^^  **^ 
whether  the  former  Brifijb  owners  were  entitled  to  pnviteer  by  um 
reftitijtion  on  falvage  under  the  drcumftances  of  the  SllJ^uiI^n* 
cafe.    It  appeared  that  at  th^  time  when  the  recapture  ^^^XJ'rf^ 
fook  place  the  fhip  was  failing  under  French  colours,  as  ctpwre.  not  re- 

-  *,  *^  _  ftwed  to  the  fisf^ 

a  n^erchant  veffel,  on  a  voyage  from  U Orient  to  mer  iw^ 
Nantes^  with  a  cargo  of  fugar,  cotton,  and  other  ^'**'^' 
goods.  She  had  no  commiflion  of  wai,  nor  any  arms 
except  a  few  mulkets  for  felf^defence ;  but  an  affidavit 
was  made  by  the  mate,  who  depofed  that  fhe  had 
pruized  as  a  French  privateer  for  two  months  againft 
the  comn^erce  of  this  country ;  and  there  was  alfo  a 
regifter  of  this  fhip  as  a  French  merchant  veffel  on 
board,  in  which  it  was  recited  that  (he  had  formerly  been 
fitted  out  as  a  privateer  at  Rocbelle.  On  thefe  grounds 
it  was  fubmitted,  that  the  Britijh  claimants  were  barred 
from  reftitution  wder  the  exceptive  claufe  of  the 
prize  afti 

JuD<h 
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L'AcTir.  Judgment. 

Sir  William  Scott. — ^The  queftion  in  this  cafe  turni 


x8ii'      upon  the  interpretation  of  a  claufe  in  the  Prize  Ad; 
^Gio.i.c.1%.  the  words  of  which  are  undoubtedly  very  large,  for  it 

provides  that  ^'  if  fuch  fhip  or  veifel  io  taken  (hall 
*5  appear  to  have  been,  after  th^  taking  by  His  Ma- 
**  jefty's  enemies,  by  them  fet  forth  as  a  fiiip  or  veffel 
**  of  war,  the  faid  fhip  or  veffel  (hall  not  be  reftored 
*'  to  the  former  owners  or  proprietors,  but  fhall  in  all 
*'  cates,  whether  retaken  by  any  of  His  Majefty's  fliips 
**  or  by  any  privateer,  be  adjudged  lawful  prize  for 
*^  the  benefit  of  the  captors,'*     Here,  then,  is  a  rule 
as  broad  and  univerfal  as  can  well  be  laid  down,  and 
the  terms  in  which  it  is  cxpreffed  are  fuch,  that  if  this 
Court  were  difpofed  to  efckpe  from  its  conditions,  it 
would  find  it  very  difEcult  to  fumifh  any  fufficient  a^x)m 
logy  for  fo  doing.     In  the  aO:  itfelf,  no  policy  is  pointed 
out  for  the  foundation  of  the  rule,  but  it  is  laid  down  in 
general  terms,  and  in  the  pafl  tenfe.     It  is,  however, 
agreed  on  all  hands,  that  this  particular  claufe  was  in- 
,  tended  by  the  Legiflature  as  a  flimulus  to  exertion  pror- 
portioned  to  die  danger  of  the  undertaking,  and  there- 
fore  it  ha3  been  argued  that  it  is  confined  to  veflels  which 
are  aftually  under  commiflion  when  retaken.  Now  it  is 
not  without  its  ufe,  in  the  interpretation  of  this  flatute 
to  confider  what  was  the  original  flate  of  the  exifling 
law  upon  this  fubjefl:.     The  rule  of  that  law  was,  that 
where  a  fhip  was  taken  and  carried  infra  prafidiaj  and 
efpecially  after  a  fencence  of  condemnation,  the  fhip 
became  the  property  of  the  captor,  and,  if  retaken, 
the  former  owner  had  no  jus  poJiUminii ;  and  this  con- 
tinued to  be  the  general  law  of  Europe  down  to  a  very 
|ate  period.     This  country,  as  a  commercial  country, 
has  departed  from  it,  and  has  piade  a  new  and  pecu- 
liar 
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liar  law  for  itfelf,  in  favour  of  merchant  property  re-     VAcm. 
captured,  introducing  a  policy  not  then  adopted  by 
other  countries,  and  differing  from  its  own  more  anrient        xixo.  * 
pradUce,     A  rule,  of  policy  fo  introduced  muft  ftill  be 
confidered  as  an  exception  from  the  general  law,  and 
IS  to  be  interpreted,  where  any  doubt  arifes,  with  a 
leaning  to  that  general  law  which  is  no  farther  to  be 
departed  from  than  is  expreffed.     By  the  terms  of 
this  claufe,  veffels  are  excepted  which  "  fhall  appear 
•*  to  have  been  fet  forth  for  war/*     The  policy  of  this 
exception  is  not  expreffed,  but  it  amounts,  I  think, 
to  a  declaration,  that  the  more  lenient  rule  adopted  by 
this  country  does  not  apply  to  a  cafe  attended  with  the 
prefent  circumftances ;  and  unlefs  it  can  be  proved^ 
that,  in  enadting  this  claufe,  the  Legiflature  had  no- 
thing elfe  in  view  but  to  encouiage  the  attack  of  armed 
veffels,  it  cannot  be  allowable  for  this  Court  to  affume 
that  fuch  was   the  fole    policy   of  the  ad,    to  the 
effeft  of  confining  its  operation  to  that  fingle  cafe.    I 
think  it  more  probable,  that  where  the  former  charac- 
ter of  a  veffel  had  been  once  obliterated  by  her  con- 
verfion  into  a  Ihip  of  war,  the  Legiflature  meant  to 
look  no  further.     From  that  moment  the  title  of  the 
former  owner,  and  his  claim  to  reflitution,  were  en- 
tirely extinguifhed,  and  cpuld  not  be  revived  again 
by  any  fubfequent  variation  of  the  charafter  of  the 
▼effel.     His  title  being  once  gone,  is  gone  for  ever ; 
the  words  of  the  A<3:  of  Parliament  are  broad  and 
general,  and  in  a  retrofpedtive  form,'  and  I  feel  it  dif- 
ficult to  retreat  from  the  obligations  they  impofe  upon ' 
me.     At  the  fame  time,  as  this  is  a  new  cafe,  I  fnall 
'  allow  the  claimants  their  expences. 
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^^  BYITELD,  FoRsTEiu 

S^l^rfwl  nr^'^  American  fliip  was  captured  on  a  voyagd 


go  in  the  blocks  *  from  Copenhagen  to  Liverpool^  and  proceeded 
ccsnpuifioQ.  againft.for  a  breach  of  the  blockade.  It  appeared 
Appendix  t*       ^™  ^^  evidence  of  the  mafter,  that  the  fiiip  had 

failed  on  her  former  voyage  from  Bojion^  deflined 
to  Gottenburg  for  information  and  in  purfuit  of  a  mar« 
ket ;  but  on  her  arrival  off  the  Na7^  of  Norway  fhe 
had  been  captured  by  a  Danijh  privateer^  and  on  the 
14th  Jtf/)r  was  carried  into  Cbrijltanfand.  After  two 
months  delay  the  mafter  obtained  his  liberation,  and 
failed  for  S/.  Peterjburg  ;  but  coming  to  an  anchor  off 
Copenhagen^  he  was  there  detained,  and  compelled  \rf 
the  Government  to  land  and  fell  his  cargo:  after 
3which  be  obtained  permifTion  to  take  on  board  thjB, 
prefent  cargo  on  account  of  his  owners  for  LiverpooL 
A  claim  was  given  for  the  fhip  and  cargo,  as  proteded 
by  His  Majefty's  licence,  which  was  not  exhibited ; 
but  among  the  Ihip's  papers  there  was  an  Order  in 
Council,  dated  Auguji  34th,  authorizing  the  grant  of 
Si  licence  to  certain  Briiijh  merchants,  permittiiig  a 
veffel  bearing  any  flag,  except  the  French j  to  proceed 
with  a  cargo  of  permitted  goods,  ft'om  any  port  lA 
the  Baltic  to  any  port  in  the  United  Kingdonu 

Judgment. 
Sir  William  Scott.'-^The  evidence  which  is  ftirmihed 
in  this  cafe  (hews  that  the  condufl:  of  the  mafter,  in 
going  with  his  (hip  to  Copenhagen^  was  perfedly  volun- 
tary.   The  account  which  he  gives  is,  ^^  that  the  (hip 

♦^was 
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was  captured  cm  her  voyage  fromB^on  ioGottenbur^f 

and  carried  into  Chrijlkmfand  ;  after  a  dday  of  two 

months,  he  obtained  reftitution,  and  failed  for  Peterf-  Dec  9rl^ 
bt£rgby  but  that,  having  come  to  an  anchor  at  Capen^ 
bagen^  he  was  there  compelled  to  fell  his  cargo/'  I 
aft  obferve,  in  the  firft  place,  that  having  gone 
iluntarily,  and  without  necefSty,  to  Copenbagefij  be 
A  already  violated  the  blockade ;  the  ad  was  entirely 
s  own ;  and  the  fubfequent  force,  if  applied  at  all^ 
IS  cmly  to  compel  him  to  difpofe  of  his  cargo.  Now 
»arly  this  fubfequent  compulfion,  if  proved,  cannot 
\  taken  as  exempting  him  from  the  penalties  of  tlie 
fence  already  committed  by  himj  becaufe  fuch  a 
)£hine  would  put  it  ih  the  power  of  the  ^nemy  to 
ke  off  in  part,  at  leaft,  the  effed  of  a  blockade,  and, 
r  a  pretended  exercife  of  authority,  to  rehabilitate 
e  veffel,  and  enable  her  to  fail  out  again  in  bal- 
ft,  in  the  very  face  of  the  blockading  force, 
ter  fhe  had  depofited  her  cargo.  Here,  however, 
e  blockade  was  violated  by  a  fecond  aft,  which 
alfo  admitted  to  have  been  voluntary.  The  mate 
ys,  ^'  that  after  the  former  cargo  was  difcharged,  the 
mafter  went  on  fhore,and  petitioned  theGovermnent 
for  permif&on  to  take  in  another  cargo  in  the  block- 
aded port.'*  It  is  no  excufe  to  iay,  that  this  cargo 
as  intaaded  to  be  brought  to  this  country ;  the  fhip 
as  no  more  at  liberty  to  break  the  blockade  for  fuch 
purpofe,  than  for  any  other.  Then  it  has  been 
irown  out,  that  here  is  an  Order  of  Council  for  a 
rence  to  import  from  the  Baltic  ;  but  the  licence  it- 
If  is  not  forthcoming,  neither  would  it  have  fur* 
flied  any  prote£Uon  to  the  cafe,  beca\ife'at>the  time 
le  Order  bears  date,  the  (hip  was  lying  at  Chrtftum' 
ndf  when,  according  to  the  reprefentation  of  the 

claimants. 
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claimants,  there  was  no  intention  of  difpbfing  of  the! 
former  cargo  at  Copenhagen ;  and  therefore  it  could 
j>€c  9th»      not  be  of  a  nature  to  proted  the  purchafe  of  a  firdh 
*^'        cargo  in  that  port,  a  tranfa^on  which  was  not  in 
contemplation  when  the  application  to  the^Coundl 
Office  was  made.     A  licence,  exprefied  in   general 
terms,  to  authorize  a  (hip  to  fail  from  any  port  with 
a  cargo,  will  not  authorize  her  to  fail  from  a  blockaded 
port  with  a  cargo  taken  in  there ; — ^to  exempt  a  blocks 
aded  port  from  the  reftri&ions  incident  to  a  ftate  of 
blockade,  it  muft  be  fpecially  defignated  with  fuch  an* 
exemption  in  the  licence ;  otherwife  a  blockaded  port 
fhall  be  taken  as  an  exception  to  the  general  defcrq)- 
tion  in  the  licence. — Ship  and  cargo  condemned. 


<• 
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Order  in  Councfl,  ^T^HIS  fliip.  Under  American  colours,  was  captured  on 
LnhddtoiH  *  a  voyage  from  New  Tork  to  St.  SebaJHan^s  ;  thert 

ttmi^!«S%'^   was  no  queftion  as  to  the  property ;  but  upon  the  M 
4er  the  dominion  of  dcftination  it  was  urged  on  behalf  of  the  captors» 

«ftke  enemy.  ii^^irt  r^ 

AppenAiH.      that  the  Order  of  the  26th  April  1809,  impofing  x 

blockade  on  all  ports  and  places  under  the  government 
of  France^  together  with  the  colonies,  plantations,  and 
fettlements  in  the  poffeflion  of  that  government,  muft 
be  conftrued  to  extend  to  the  port  of  St.  Sebajtiaris^ 
as  it  was  notorious  that  the  French  had  been  in  com- 
plete poffeflion  of  the  place  for  nearly  two  years. 
That  upon  any  other  conftruftion  of  the  Order  in 
Council,  the  blockade  would  be  rendered  wholly 
abortive,  as  it  was  nugatory  to  prohibit  veffels  from 

carrying 
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Carrying  their  cargoes  into  the  ports  of  France^  if  they        The 
v/ere  permitted  to  have  free  accefs  to  ports  fitnated       ^^^^^ 

immediately  upon  the  French  .boundary,  and  in  the  jaa.  i^xhi 
actual  pofleffion  of  the  French  armieSi  **^*^ 

Judgment. 
Sir  William  Scoff. — I  can  have  no  doubt  that  this  fli^ 
and  carj;o  ought  to  be  reftored,  for  certainly  it  is  not 
within  the  power  of  this  Court  to  extend  the  opera- 
tion of  the  blockade  beyond  the  limits  which  the  Pub- 
lic Authority  has  afligned  to  it.     I  cannot  admit  that, 
becaufe  the  port  of  5/,  Sebajiian^s  borders  on  port^ 
which  are  blockaded,  that  therefore  it  is  lels  acceffibld 
than  any  other  open  port ;  the  introdudtion  of  fuch 
si  principle  would  have  the  efFeft  df  ftretehing  out  the 
limits  of  every  blockade  to  an  indefinite  extent.  When 
the  Order  of  the  26th  of  April  was  limited  to  the 
ports  of  France  and  Holland^  and  their  colonies,  and 
to  certain  parts  of  the  newly-conftituted  kingdom  of 
Ifaly^  it  was  intended  to  operate  on  thofe  places,  and 
no  other ;  certainly  not  upon  thofe  which  might  be 
thrown  temporarily  under  the  fluftuating  domim'on  of 
France.     The  fliip  and  cargo  tnuft  be  reftored ;  but 
the  queflion  is,  upon  the  expences  which  have  been 
incurred  in  confequence  of  the  detention.     It  is  im- 
J)offible  for  the  Court  to  throw  out  of  its  confideration^ 
that  when  thefe  Orders  in  Council  are  iffued,  it  is  the 
duty  of  the  Officers  of  His  Majefty*s  naty  to  carry 
them  into  efFefl: ;  and  although  they  may  be  of  a 
iiature  to  require  a  great   deal   of  attentive  confider-^ 
iition,  gentlemen  of  the  navy  arfe  called  Upon  to  aft 
trith  promptitude,  and  to  conftrue  them  as  well  as 
they  can  under  the  circumftances  of  cafes  fudd^ily 
ftriiing.     With  every  wifli,  therefore,  to  make  the 
T0L4  u  ()  greateft 
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The  tiothing  upon  the  face  of  the  depofitions  to  fupport 
^^^^'^'  the  fuggeftion  that  the  American  niafter,  after  he  had 
j^cb  1 7th,  purchafed  the  vcflel,  did  not  intend  to  carry  her  to  a 
1810.  Brifijlo  port.  He  then  proceeds  to  Hate,  that  "  Lieu- 
"  tenant  Keenan  canie  on  board,  and  made  enquiry 
*'  for  the  maftcr  of  the  velfel ;  when  the  deponent 
•*  related  to  liim  all  the  circumftances  which  had 
*'  attended  the  vcflel,  and  informed  him  that  he  had 
**  been  the  mafler,  but  he  did  not  then  know  what 
'*  he  was."  Now,  although  this  perfon  was  at  a  lofs 
how  to  defcribe  himfclf,  after  the  purchafe  of  the  vef- 
fel  by  the  Amet^ican  mciftcr,  the  legal  relation  will  be 
(he  fame.  He  fays  furtlier,  "  that  the  American  mat 
ter,  happening  to  return  on  board  foon  after» 
Lieutenant  Keenan  demanded  from  him  the  fhip's 
papers,  which  he  accordingly  delivered  up ;  and 
*•  on  the  following  day  Lieutenant  Keenan  took  out 
**  ihc  American  crew,  and  poaefied  himfeli  ofthe  vef- 
•*  fel/*  The  fame  account  is  given  by  the  other  wit- 
ncffes,  and  I  think  it  refults  from  this  evidence,  that 
there  waSnothing  that  was  otherwife  than  meritorious 
in  Lieutenant  Keenan  s  taking  tlic  controul  of  the  veflel 
under  the  peculiar  circumftances  of  the  cafe.  That 
merit,  however,  vvill  not  make  him  a  recaptor ;  the  fhip 
is  clearly  not  talzen  out  of  the  hands  of  the  enemy, 
though. the  meafure  he  adopted  might  in  fome  degree 
contribute  to  the  fccurity  of  the  vcifeL  The  account 
of  the  manner  in  w'hich  the  Henry  was  purchafed  by 
-the  AmericaJi  mafter,  is  contained  more  particularly 
in  the  affidavits  of  three  gentlemen,  who  were  paffen— 
gers  imhe  Jo/m  and  Edward :  they  ftate,  that  *• 
^  the  month  of  Odober  laft  they  agreed  with  John 
**  Byers  Burger^  the  mafter  of  the  fliip  John  and  £< 
**  wardy  for  their  paflage  from  London  to  New  Tori 
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and  having  embarked,  with  feveral  other  paffertgers,       •  iiie 
all  Britijh .  fubjecls,  they  continued  to   profecute         ' 


their  voyage  until  the  26th  day  of  the  fame  month,      F.b.  17th, 
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when  they  were  captured  by  the  French  privateer 
La  Decide  ;  ihat  they  were  taken  on  board  the  pri- 
vateer, and  remained  there  about  forty  hours,  when 
the  privateer  fell  in  with  and  captured  the  brig 
Henry.  That  fliortly  after  the  brig  was  taken,  the 
captain  of  the  privateer  offered  to  fell  her  to  Burger 
*'  for  eleven  thoufand  dollars,  which  he  refufed  to 
^'  give ;  upon  which  the  captain  of  the  privateer  faid 
he  would  burn  the  brig ;  and  after  a  treaty,  which 
was  carried '  on  for  fome  time  between  Burger  and 
the  captain  of  the  privateer,  and  Mr.  Kerr^  the 
fupercargo  of  the  Henry ^  Burger ^  with  the  appro- 
**  bation  of  Kcrr^  agreed  to  give  nine  hundred  pounds 
**  for  the  brig,  and  to  fecure  the  fame  by  his  bills  on 
^^  London  ;  of  which  fum  Kerr  then  agreed  to  fecure 
**  two  hundred  pounds  to  Burger  on  his  arrival  in 
**  London.  That  on  the  bills  for  that  fum  being  fo 
*^  given,  the  captain  of  the  privateer  put  Burger  into 
**  poffeflion  of  the  Henry  and  her  papers,  and  imme- 
**  diately  fent  Bulger,  together  with  the  appearers, 
and  Hannay  and  Kerr^  on  board  the  brig,  with 
permiffion  to  Burger  to  proceed  in  her  to  fuch  port 
as  he  fhould  think  proper.'*  Now  this  has  been 
reprefented  as  if  it  were  an  illegal  tranfaftion ;  and 
certainly  if  the  Americgn  mafter  had  purchafed  the 
veflel  upon  his  own  account,  it  would  be  fo ;  as  he 
could  derive  no  title  from  the  captors  without  a  pre- 
vious fentence  of  condemnation.  But  if  it  was  merely 
a  tranfaftion  by  which,  under  the  form  and  colour  of 
a  fale,  he  was  to  recover  the  property  for  the  owners, 
he  har,  rendered  them  a  very  meritorious  fervice,  and 
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The  is  juftly  entitled  to  a  falvage.  It  is  not  neceffary  that  the 
.  ^^^\  _  ^recovery  oP  the  property  (hould  be  attended  with  per- 
Feh.  17th,  fonal  rifle  to  the  falvor;  in  cafes  where  the  enemy  makes 
a  prefent  of  a  captured  veflel  to  a  ftranger,  who  has  en- 
countered no  hazard,  who  has  not  endangered  a  hair  of 
his  head,  or  laid  out  a  fixpence  of  his  money,  tl:e  Court 
has  always  held  the  party  entitled  to  a  falvage  if  he  has 
been  the  inftrument  of  bringing  the  veflel  back  to  the 
poflefllon  of  its  owner.  Now  if  by  this  pretended  fale 
the  fliip,  which  was  otherwife  configned  to  deftnic- 
tion,  has  been  recovered,  it  is  furely  not  for  the  owner 
to  quarrel  with  the  tranfaftion,  and  at  the  fame  time 
to  take  the  benefit  of  it.  Rifle  is  not  neceflary  to  found 
a  claim  of  falvage ;  if  it  were  fo,  it  cannot  be  denied 
that  the  veflel  has  been  brought  in  fafety  to  an  Englijb 
port,  and  refl:ored  to  the  hands  of  its  owners,  at  the 
jrUk  of  this  perfon's  purfe,  and  perhaps  at  the  rifle  of 
his  perfonal  liberty,  becaufe,  for  any  tiling  that  I 
know  to  the  contrary,  thefe  bills  might  be  put  in  fuit 
againft  him  on  his  return  to  America,  and  he  might 
finally  become anfwerable  for  them.  Well,  but  it  is 
faid,  here  was  no  intention  to  give  the  veflTel  up  to  her 
owners,  or  to  bring  her  into  a  Briiijh  port :  now  every 
panicle  of  the  evidence,  which  I  fliall  prefently  notice, 
except  the  affidavits  of  Tooke^  a  pr.flenger,  and  of  two 
feamen  of  the  Henry ^  point5>  to  an  intention  on  the  part 
of  tne  American  mi;fler  of  coming  to  this  country.  The 
original  purpofe  of  the  American  niafter  v/as  to  run  the 
fliip  into  Milford  Haveny  which  is  certainly  a  very  pro^ 
per  port,  and  from  v»  hence  he  could  with  preat  facility 
have  had  communication  with  her  owners  ;  but  it  hap- 
pencd  that  tlie  wcdtlier  proving);  unfavourable,  the  fliip 
was  dr'ven  iuio  Crcokhairn^  and,  on  the  fixth  day 
after  her  arrival  there,  flie  w^s  feized  by  Lieutenant 
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Kesfian.   Here,  then,  is  the  overt  aft,  which  is  fufEcient        The 
^'dence  of  the  intention  of  the  American  mafter  to  -    '  - 


bring  her  to  a  Britijb  ^ort ;  and  it  affords  no  prefump.      feb,  iTih, 
tion  againft  the  faimefe  of  his  intentions,  that  he  did 
not    throw  up  the  (hip,  which  was  his  only  fecurity, 
immediately  on  his  arrival  at  Crookhave?i,     In  the  fhort 
interval  that  elapfed  between  his  arrival  there  and  the 
feiziire  of  the  veflel,  he  might  have  had  no  fufficient 
opportunity  of  opening  a  communication  with  her  own- 
ers,   or  of  obtaining  proper  advice  with  refpect  to  the 
mode  in  which  he  was  to  proceed :  for  he  had  clearly  a 
"ffht  to  make  his  own  indemnification  a  matter  of  nego- 
^tion.    The  averment  which  is  contained  in  the  affir 
^vits  of  Tooke  and  of  the  two  feamen,  "  that  Burger 
^  threatened  to  carry  them  into  a  Frciub  port,  unlefe 
they  would  confent  to  give  him  two  hundred  pounds,*' 
*  take  it  to  be  perfectly  fabulous  ;  it  is  fo  repugnant  to 
^11  rational  belief,  that  I  think  the  fooner  that  affidavit 
^'^tires  from  obfcrvation  the  belter;  if  fuch  had  been  the 
^3.&^  it  would  certainly  have  come  out  in  the  depofitions 
^nd  the  affidavits  of  the  three  other  paflengers,  who, 
however,  appear  to  know  notliing  of  it.     Then  what  is 
there  to  diminifh  the  merit  of  this  falvage,  which  has 
been  effeded  under  the  colour  of  a  fale,  though  no  real 
'ale  took  place.     The  property  has  been  refcued  from 
^^ftruftion,  and  brought  to  a  Britijh  port,  which  cer* 
^n.ly  would  not  have  been  done  if  this  American  maf- 
^^^   Inad  intended  to  run  away  with  the  fhip.     It  is  a 
cie^j.  cafe  of  falvage,  and  the  American  mafter  muft 
^  F^rotefted  againft  the  bills  drawn  by  him  for  the 
'^y^^xment  of  the  French  captor.     I  ftiall  therefore  give 
^'^'X  three  hundred  pounds  over  and  above  the  amount 
*^   "^liefe  bills,  which,  reckoning  the  property  at  three 
^^^^Xifand  pounds,  will  be  one-feventh  of.  the  remain*' 
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feh.  X7tli, 
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der.  To  the  King's  (hip  I  fhali  allow  thirty  pounds, 
with  the  e^pences,  as  it  mud  be  admitted  that  the 
veffel  came  into  the  port  in  Ireland  under  very  ano- 
malous and  fufpicious  circumftances. 


JFih.  X4th, 
x8ip. 

Vreach  of— «x« 
fxSn  infufficient. 


ELIZABETH,  Nowell. 

^T^HIS  was  the  cafe  of  an  /American  veffel  bound  on 
a  voyage  from  BaliimorCy  oftenfibly  to  Tonningen^ 
and  captured  for  a  breach  of  the  blockade  of  the  EmSf 
The  excufe  fet  up  by  the  mafter  was,  that  he  had 
been  informed  by  a  Britijh  cruizer  that  he  fliould  not 
be  able  to  get  a  pilot  at  Heligoland  to  carry  him  on 
to  Tonningen;  that  the  anchorage  in  that  roadd 
was  infecure  at  that  feafon  of  the  year ;  that  his  cre\ 
were  exhaufted  with  fatigue ;  and  that  the  veffel  wa: 
in  difirefs,  as  he  had  loft  his  mate,  and  the  binnac 
compafs  had  been  wafhed  overboard. 


On  the  part  of  the  Captors  it  was  fontended^ 
the  determination  of  the  mafter  to  proceed  to  the  E 
was  evidently  not  the  rcfult  of  the  caufes  alledged 
him ;  and  that  fuppofing  the  fact  to  be  fo,  they 
not  conftitute  fuch  a  cafe  of  neceffity  as  would  juffc 
him  in  proceeding  to  a  blockaded  port. 


Judgment. 
Sir  Willir.m  Scott. — This  fhip  and  cargo  are  clairrifc^erf 
as  the  properly  of  the  fame  owner,  who  is  refident      in 
America.     The  mafter  is  the  confignee  of  the  own^ 
and  certainly  hdS  a  large  difcretion  as  to  the  port  whxc6 
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he  is  to  feledl  for  the  difpofal  of  his  cargo ;  although        The 
in  the  niftruftions  Tonniiigai  is  pointed  out  primarily  _._^_^. 
as  the  port  of  his  doftination.     The  fad,  however,  is,      /rt.  x4d^ 
thai  the  Ihip  Is  captured  in  the  river  £wi,.  and,  as  I 
underftand  the  journal,  with   a   pilot  on  board  for 
Embden.     Now   Embden  was  clearly  an  interdifted 
port,  under  the  Order  of  the  26th  of  April  1809,  the  Appendix l 
date  of  which  excludes  all  pretence  of  ignorance, 
Tvhen  compared  with  the  date  of  this  adventure.     It 
is  faid,  that  the  lateOrder  of  the  1 7th  of  May^  explana-.  Appendkr, 
tory  of  the  blockade  of  the  £;;/j,  renders  the  former 
equivocal ;  but  in  what  manner  it  applies  to  the  pre- 
fent  cafe  is  not  attempted  to  be  (hewn ;  the  mafter 
himfelf  pleads  ignorance  of  the  blockade;    but  he 
pleads  ignorance   generally,  not  at  all   founding  it 
upon  any  mifapprehenfion  of  the  Order  of  the  1 7th  of 
May.     He  feems  to  have  been  unacquainted  with  the ' 
latter  Order,  and  confequently  could  not  have  been 
niifled    by   it ; '  the  argument,  therefore,  which  htis 
been  raifed  upon  this  circumftance,  may  fafely  be  laid 
afide.     The  difficulty,  then,  which  the  mafter  has  to 
explain  is,  by  what  means  it  has  come  to  pafs  that, 
with  a  deftination  to  Tonningen  he  is  found  to  be  not 
only  not  going  there,  but  adually  in  an  interdifted 
place.     This  is  a  ftrong  faft,  and  requires  to  be  ac- 
companied by  a  ftrong  explanation.     The  account  he 
givss  is  this :  "  That  on  the  2  2d  day  of  December  the 
*'  ftiip's  courfe  was  altered  to  the  river  Emsy  by  rea- 
*'  fon  of  this  deponent  having  been  informed  on  that 
day,  by  an  officer  be!on<j;ing  to  His  Britannic  Ma- 
jefty's  floop  of  war  Mcfquito^  that  feveral  American 
veffels  were  riding  at  anchor  at  Heligoland^  without 
^'  being  able  to  procure  pilots  for  Tonningen^  as  the 
i^  Danes  made  prifoners  of  all  pilots  going  with  fliips 

«*  to 
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The         "  to  that  port :  and  that  an  American  fliip,  called  the 
^"^'"''    ^*  Edward  Pribble,  of  New  Tork,  had  been  loft  in 


i«*.  14th,  •*  going  in  without  a  pilot :  that  this  deponent  was 
*  ^  **  alfo  induced  to  alter  the  fliip's  courfe,  as  above 
**  ftated,  by  reafon  of  his.  mate  having  been  wafhed 
**  overboard,  and  his  fhip's  crew  being  fatigued  and 
**  worn  out  by  bad  weather,  which  rendered  it  im- 
**  prudent  to  proceed  with  his  veffel  to  Heligdandj 
**  where  the  anchorage  in  the  winter  feafon  is  very 
•  **  bad/*  Now  the  fad  is,  that  he  is  not  informed 
that  that  America?:  fhip  was  loft  in  going  into  Ton* 
mngenj  which  was  the  port  of  his  deftination,  becaufe 
his  entry  in  his  log  is^  that  the  fhip  was  loft  going 
into  the  Elbe  ;  here  is,  therefore,  an  important  varia- 
tion in  his  own  account  of  an  occurrence  which  he 
expefts  the  Court  to  receive  as  a  reafon  for  his  going 
to  the  Ems.  The  principal  point,  however,  upon 
which  he  relies  is,  **  that  a  number  of  American  fhips 
were  riding  at  anchor  at  Heligoland ^  for  want  of 
pilots  to  go  to  Tonningen.**  But  it  does  not  appear 
that  any  reprefentation  was  made  by  him  to  the  officer 
of  the  MofquiiOy  that  he  fhould  be  under  the  neceffity 
on  that  account  of  fhaping  his  courfe  for  the  Ems  .• 
if  he  had,  I  prefume  the  anfwer  would  have  been, 
**  You  muft  go  to  Heligoland^  as  the  other  Americans 
**  "have  done ;  what  is  there  to  privilege  your  veffel 
**  more  than  any  other  ?  If  you  do  not  choofe  to  go 
**  to  Heligolaiidy  there  are  other  ports  in  the  neigh- 
**  bourhood ;  but  you  cannot  make  your  inability  to 
**  get  a  pilot  an  excufe  for  going  into  a  blockaded 
♦'  port,  which  would  be  an  excufe  quite  as  valid  for 
"  all  the  ether  American  veflels,  as  they  are  waiting 
"  to  get  pilots."  Another  fad  on  which  he  relies  to 
diilinguifh  his  cafe  from  others  is,  that  the  binnacle 

and 
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and  compafs  had  been  \\'aftied  overboard.     The  entry        Th« 
in  the  log,  on  the  24th,  is  this,  "  faw  two  fail,  which  aht«. 


«« 


proved  to  be  two  galliots,  bound  into  Embden^  10.14^, 
**  which  we  fpoke,  and  got  a  man  out  of  bne  of  them 
**  to  pilot  the  brig  into  harbour ;  (he  is  in  diftrefs  for 
^*  a  harbour,  having  loft  the  mate,  and  binnacle  and 
**  compafs  overboard^  and  the  people  muth  fatigued, 
**  and  not  able  to  do  duty.**  Now  it  appears  that 
for  two  days  he  continued  fteering  perfeftly  well  with- 
out the  binnacle  compafs ;  and  if  it  was  loft,  the  pro- 
bability is,  that  he  had  another  on  board:  at.^all 
events,  being  fo  near  the  land,  he  could  have  been 
under  no  difficulty  in  getting  to  Heligolandy  which  is 
a  ftrright  courfe,  and  where  he  certainly  might  have 
obtained  another.  Well,  but  then  it  is  faid,  he  had 
loft  his  mate:  that,  however,  had  happened  fome 
days  before,  and  I  muft  fuppofe  that  the  mafter  was 
himfclf  qualified  to  navigate  the  veffol  entrufted  to  his 
care.  Then  again  it  is  faid,  that  the  crew  were 
exhaufled  :  now  this  is  a  faft  which  muft  have  been 
equally  well  known  to  every  witnefs  on  board ;  it  was 
as  ol^vious  to  the  loweft  man  in  the  fliip  as  to  the 
mafter  hiinfelf,  and  yet  none  of  them  fpeak  of  it : 
one  of  the  witnefTes  fays,  "  the  only  reafon  for  the 
"  faid  fliip*s  courfe  being  fo  altered  was,  that  the 
**  mafter  v/as  informed  by  the  officer  of  the  Mofquito 
*'  that  there  were  no  pilots  to  be  had  at  Heligoland^* 
I  have  looked  back  into  the  log  for  four  or  five  days 
prececluig  this  period,  an  .  find  that  the  courfe  of  the  ' 
vefTel  was  as  uninterrupted  and  as  placid  as  poffible ; 
there  IS  notiiiiig  that  could  have  put  the  men  in  the 
Conditi:m  here  reprefentcd,  and  I  muft:,  therefore, 
take  this  to  be  a  falfe  reprL^fentation  in  toto.  All  the 
jreafons,  then,  which  the  American  mafter  has  given 
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Elizabeth. 


iSzo. 


for  not  putting  his  fliip  in  the  fame  fituation  as  others, 
fail.  Then  it  is  faid,  that  at  Heligoland  there  was  only  a 
roadfted,  but  the  anchorage  ground  at  Heligoland  was 
not  worfe  for  him  than  for  the  other  fhips  which  were 
lying  there ;  it  is  not  pretended  that  his  anchors  and 
cables  were  in  any  manner  defeftive;  and  even  if 
fuch  had  been  the  faft,  ftill  he  would  have  to  account 
jfor  his  going  to  an  interdicted  port,  when  others  wexe 
open  to  him.  The  prefumption  that  there  was  an 
original  intention  to  violate  the  blockade  of  the  Ems 
js  not  at  all  repelled  by  the  mere  circumftance  of  there 
being  letters  for  Tonningen  on  board  the  veffel :  they 
would  eafily  find  their  way  to  that  place  from  Embden. 
Befides,  as  the  oftenfible  deftination  would  of  courfe 

^  be  held  out  in  the  American  port  of  (hipment  as  the 
real  deftination,  perfons  refident  in  America  might 
very  naturally  be  induced  to  fend  their  letters  to  Ta«- 

•  ningen  by  this  (hip.  Upon  any  view  which  I  am  en- 
abled to  take  of  the  circumftances  of  this  cafe,  I  am 
fully  fatisfied  that  the  reafons  oflfered  by  the  mailer 
for  carrying  his  veffel  into  the  Ems^  are  not  founded 
in  truth ;  and  if  they  had  been  fo,  I  could  not  have 
confidered  them  as  amounting  to  a  juflification  of 
)iis  conduft.— Ship  and  cargo  condemned. 


iSio. 

Blockade — 
broach  of — ex- 

went  in  to  procure 
a  jpilot  for  an- 
other port,  infuf- 


ARTHUR,  Rathburx. 

'TpHIS  was  the  cafe  of  an  American  fhip  bound  from 
Providence^  oftenfibly  to  Heppensj  and  captured 
near  the  King^s  Buoy  in  the  Ems^  which  river  the  mat 
ter  ffcited  himfelf  to  have  entered  tor  the  purpofe  of 
procuring  a  pilot  for  the  Tadbe. 

JUDG- 
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Judgment.  ^  '^^ 


Sir  William  Scott. — ^This  American  (hip,  with  a  va-  , 
luable  cargo  on  board,  was  feized  on  the  ground  of  a  f^-  ^A 
breach  of  the  blockade  of  the  Ems.  I  need  not  fay, 
that  it  IS  at  all  times  an  unpleafant  part  of  the  duty  of 
this  Court  to  enforce  the  rules  of  blockade,  which, 
though  founded  in  ftrift  juftice,  are  neceflarily  harfli 
in  their  operation.  At  the  fame  time  the  Court  feels 
it  to  be  a  part  of  its  duty,  which  it  muft  confcientioufly 
and  ftriftly  difcharge,  without  departing  from  thofe 
rules  which  have,  been  already  laid  down  as  neceffary 
for  the  fupport  of  this  belligerent  right.  In  this 
cafe  the  fad  is  not  denied,  that  the  fhip  was  taken  in 
a  port  which  is  blockaded,  and  therefore  the  whole 
burthen  of  exonerating  himfelf  from  the  penal  con^ 
fequences  lies  upon  the  party.  He  muft  (hew  that  he 
was  led  there  by  feme  accident  which  he  could  not 
control,  or  bv  fome  want  of  information  which  he 
could  not  obtain.  In  doing  this,  he  muft  prove  his 
whole  cafe,  and,  however  innocent  his  intentions  may 
have  been,  he  muft  explain  his  conduft  in  a  way  con- 
liftent  not  only  with  the  innocence  of  himfelf  and  of 
his  owner,  but  he  muft  bring  it  within  thofe  prin- 
ciples which  the  Court  has  found  it  neceffary  to  lay 
down  for  the  protection  of  this  belligerent  right  of 
this  country,  and  without  which  no  blockade  can  ever 
*be  maintained.  The  fads  in  this  cafe  are  contained 
in  the  evidence  in  preparatory,  and  in  the  letters 
found  on  board.  By  the  letters  it  appears,  that  there 
was  a  very  ftrong  inclination  on  the  part  of  the  owners 
that  the  cargo  fhould  be  delivered  at  Embderij  if  it 
ihould  turn  out  to  bean  open  and  permitted  port; 
and  the  fame  inclination  is  very  ftrongly  expreffed  in 
the  inftruftions  which  are  given  to  the  mafter,  as  the 

laws 
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TW         laws  of  his  conduft.     The  inftruftions  are  in  thefc 
r-  words :  **  Should  you  hear  on  your  paffage  that  the 

^^i^siU  *^  Britijb  Orders  are  refcinded,  and  the  ports  of  HoU 
*'  land  open  to  our  trade,  you  may  go  to  the  Texel ; 
^  otherwife,  inftead  of  going  to  the  port  of  clearance, 
**  you  are  to  proceed  to  the  Ems ;  a  paffage  into 
"  which  river,  to  the  eaftward  of  the  ifland  of  Jui/lj 
**  is  left  open  by  the  Britijb  Order  in  Council  of  17th 
"  May.  Should  the  whole  of  the  Ems  be  blockaded 
^*  fpecially,  you  are  to  proceed  to  the  Tadbe^  which 
^*  river  will  undoubtedly  be  left  free.  Whether  you 
"  arrive  in  the  river  Tadhe^  or  at  either  of  the  other 
*^  places,  we  requeft  you  to  make  immediate  inquiry 
**  for  Mr.  Samuel  Greene^  who  went  in  our  ftiip  R(h 
.**  bert  Hale,  and  was  to  remain  in  Europe  to  tranfact 
•'  the  bufinefs  of  one  or  two  veffels  for  our  account 
**  By  our  laft  accounts  he  was  at  Ru^ndel^  on  the 
Tadbe  ;  but  on  your  arrival  we  think  he  may  be  at 
Embden  or  AmJierdamJ"^  This  being  the  cafe,  it 
fhould  by  all  means  have  been  exprefled  in  the  open 
papers,  that  the  intention  was  that  the  fliip  fhould 
proceed  to  the  Tesel  or  to  the  Ejus,  if  permitted  to  do 
fo :  thefe  were  primarily  her  ports  of  deftination,  and 
ought  not  to  be  difiembled,  otherwife  the  belligerent 
may  be  deceived,  and  his  rights  eluded.  I  muft  ob- 
ferve  alfo,  that  a  preference  fo  diftinftly  expreffed  is 
not  very  confiftent  with  the  account  given  by  the 
mafter,  that  his  deftination  was  to  the  Tadbe  ;  on  this, 
bowevep,  I  fhall  not  lay  much  ftrefs,  becaufe  it  is 
open  to  the  anfwer  which  has  been  fuggefled  by 
counfcl,  that  upon  receiving  information  of  the  block- 
ade of  the  Ems,  that  which  was  before  only  a  con- 
tingent deftination,  became  definitive.  However,  io 
point  of  hQiy  he  is  found  in  an  interdicted  place^  and 
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he  muft  account  for  his  bemg  in  fuch  a  fituarion  moft         The 
fadsfaaorily.     In  anfwer  to  the  third  interrogatory. 
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the  mafter  admits  that  he  met  His  Majefty's  fliip     .^"^^V^ 
Deftree  off  the  Texel^  and  was  then  informed  that  the 
Em   was  blockaded,   except   one  paffage,  through  ' 
which  it  was  phyfically  impoffible  for  him  to  pafs ;  fo 
that,  if  he  was  in  any  doubt  of .  the  fefl:  before,  that 
doubt  was  entirely  removed.     How  he  got  fo  near  to 
the   Texel  does  not  clearly  appear:  but,/ however, 
there,'*  he  fays,  **  he  was  informed  by  the  com- 
mander of  the  Deftree^  that  if  he  would  go  to  the 
^*  ifland  of  Borkum^  he  would  be  fure  to  get  a  pilot  for 
*'  the TadheJ.*     He  fays  "  that  he  lay  at  anchor  off 
Borkum  during  the  night,  where  he  did  not  fucceed 
in  getting  a  pilot,  but  was  informed  by  a  boat  (of 
what  defcription  is  not  dated),  that  if  he  went  up 
the  Ertis  he  would  there  get  a  pilot  for  the  Tadhe  ; 
■*'  and  that  he  accordingly  weighed  anchor  and  pro- 
•*  ceeded  up  the  Ems/*     On  this  I  muft  obferve,  that 
the  finall  craft  of  the  enemy  was  the  very  worft  fource 
to  which  he  could  refer  himfelf  for  information;  any 
intelligence  received  from  fuch  a  quarter,  on  fuch  a 
;fubjeft,  is  liable  to  great  fufpiclon,  and  could  afford  no 
ground  of  juftification.     In  his  anfwer  to  the  twenty- 
ninth  interrogatory,  he  fjSeaks  in  pretty  much  the" fame 
language ;  he  fays,  "  that  failing  in  his  endeavours  to 
«*  procure  a  pilot  at  Borkum ^  he  went  up  the  eaftern 
•*  Ems  for  that  purpofe/'     Now,  in  the  firft  place,  the 
,h&  that  fuch  was  his  real  errand  to  the  E77U  is  juftly 
.liable  to  great  doubt,  becaufe  it  is  furely  not  in  the  ufual 
CQUrfe  of  things  that  a  pilot  of  one  river  fhould  ftation 
himfelf  in  the  navigation  of  another.  Sail  leis  is  it  to  be 
expefted  that  a  pilot,  whofe  bread  depends  upon  em- 
ployment, fhould  be  found  plying  in  an  interdicted  river, 

where 
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The         where  little  or  no  trade  was  carrying  on,  and  efpedally 


A&TBUK* 


when  it  is  to  be  expefted  that  there  would  be  a  con- 
f«6.  ajd^  ftant  concourfe  of  vcffels  elfewhere.  If,  however, 
this  American  mafter  had  received  fuch  information 
from  the  Dutch  boat,  it  is  ftrange  he  fliould  not  per* 
ceive  the  probable  fallacy  of  it ;  but  fuppofing  this 
information  to  have  been  not  improbable,  was  he  at 
liberty  to  a£t  upon  it  in  the  manner  which  he  did  ? 
I  am  of  opinion  he  was  not :  if  he  had  any  fuch  ex^ 
pefhition,  it  was  not  his  bufmefs  to  run  his  {hip  fo 
many  leagues  up  the  river :  he  might  have  fent  his 
boat  to  the  man  of  war  to  enquire  whether  a  pilot  for 
the  Tadbc  could  be  obtained  there  \  and  if  the  feft 
turned  out  to  be  fo,  there  certainly  could  be  no  necef* 
fity  for  the  fhip  to  go  up  for  the  pilot,  who  might  with- 
out  difficulty  have  been  brought  down  in  the  boat.  He 
was  not  at  liberty  for  any  fuch  purpofe  to  place  his 
fliip  on  a  forbidden  fpot,  whither  he  had  been  told  he 
was  not  to  go ;  and  therefore  I  think  he  did  not  pro. 
ceed  to  aft  upon  the  information  given  by  the  Dutch 
boat  in  a  lawful  manner,  if  any  fuch  was  given.  I  do 
not  fee  how  it  can  be  more  permiffible  tc  go  up  to  a 
blockading  fquadron  to  enquire  for  a  ^pilot,  than  to 
procure  information  relative  to  the  blockade  iifelf. 
Of  the  two,  it  feems  lefs  venial,  becaufe  in  that  cafe 
the  faft  of  an  aftual  knowledge  of  the  blockade  is 
admitted }  in  the  latter  there  is  at  loafl  the  poiiibility 
of  ignorance.  I  am  clearly  of  opinion  that,  upon  the 
principles  already  laid  down  by  this  Court,  and  from 
which,  however  harflily  they  may  oporate  in  indivi- 
dual cafes,  it  cannot  recede  without  a  total  abandons 
ment  of  belligerent  rights  refpefting  blockade  j  this^ 
fhip  and  cargo  muft  be  condemned. 
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MENTOR,  Williams.  ^TtiJ"^' 


IhllS  was  the  cafe  of  an  American  fhip,  from  New  st,Sebafiifm\ 
braicfa  of ' 

Torkj  bound  oftenfibly  to  St.  Sebajiian^s  in  Spain^  hiockwu. 
^^  to  fome  other  permitted  port  in  that  country.     On 
^^^c  part  of  the  captors  it  was  fuggefted,  that  (he  was  ' 
captured  in  a  fituation  inconfiftent  with  fuch  a  defti- 
'^tion,  and  the  queftipn  was  referred  to  Trinity  Maf- 
ters  for  their  opinion.     It  was  admitted  by  the  mafter, 
^hat  he  had  deviated  from  his  true  courfe ;  but  be 
'^^ted  in  excufe,  that  his  courfe  was  ahered  on  the 
^I^pearance  of  the  frigate  by  which  he  was  purfued 
^^'^d  taken,  as  he  had  received  orders  from  his  em- 
ployers not  to  fpeak  any  veffel  during  the  voyage.    ' 

1 

Sir  William  Scott. — Gentlemen,  I  will  not  trouble 

y^^^Vi  with  many  obfervations  upon  this  cafe,  as  it  is  fo 

^^^tirely  involved  in  nautical  confiderations,  that  I  mufl 

^^^t>e  rather  to  derive  information  from  your  experience, 

to  communicate  any  in  return.     The  queftion  for 

to  decide  is,  whether  this  (hip  was  really  going  to 

'•  Sebajiian^s  ;  becaufe,  if  you  fliould  be  of  opinion  that 

was  not  her  real  deftination,  I  am  afraid  the  legal 

^oxxclufion  will  be,  that  the  port  of  her  real  deflinatioti 

^^Hich  is  diflembled  in  her   papers,  is  fo  diflembled 

^^Kraufe  it  is  one  which  could  not  fafely  be  difclofed. 

"^ll  the  papers,  with  the  exception  of  one,  certainly 

yold  out  a  deftination  to  St.  Sebajlian's ;  but  ftill,  as 

^^  is  poflible  that  fuch  documents  may  be  fabricated, 

^^^  feft  of  navigation  muft  overpower  the  refult  that 

^^ould  arife  from  the  mere  confidcration  of  the  papers 

VOL.  I.  p  them- 
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The         themfeives.     The  obje&ions'  which  have  in  this  cafe 

Mentor.        ,  r        X  .  r     i         i    n.        • 

,    been  made   to  the  fincerxty  of  the  deltination,  are 

ATarr.'i  3i\  foundccl  Hot  fo  much  upon  the  conduQ:  of  the  fhip 
after  flie  had  feen  the  Englijh  frigate,  which  (he  pur- 
pofely  avoided,  as  upon  her  conduft  during  the  whole 
courfe  of  her  voyage.  I  am  very  well  aware,  that  the 
Atlantic  is  a  wide  fea,  and  that  in  croiiing  it  a  fhip 
may  be  carried  widely  out  of  her  due  courfe ;  in  fuch 
a  voyage  variations  may  cafily  occur,  and  fuch  as  are 
perfedly  confiftent  with  a  fair  cafe.  In  ordinary  times, 
I  prefume,  a  fhip  proceeding  on  fuch  a  voyage  would 
make  Cape  Ortega  I  y  and  even  in  thefe  dlfturbed  times 
Cape  Ortcgal  is  a  very  defirable  point  to  make,  par- 
ticularly with  the  wind  to  the  fouthward,  as  it  would 
bring  the  fhip  to  a  fituation  where  fhe  would  be  likely 
to  meet  with  protedion  from  tho  Englijh  cruizers ;  it 
does  turn  out,  however,  that  this  fhip  is  found  very 
much  to  the  north\;i'ard  of  that  ^oint  of  land.  On 
thefe  obfeiraiions,  gentlemen,  I  muft  fubmit  the 
nautical  queflion  to  your  judgment :  but  I  wifh  alfo  to 
Kay  a  few  words  u{V)n  the  inftmdions  which  were 
given  to  the  maftcr  by  his  employers,  dircding  him 
net  tojpcak  to  any  Britifli  cridzer.  If  tliefe  direftions 
are  to  be  taken  in  their  full  extent,  as  -authorizing 
the  maflers  of  American  fhips  to  fly  from  Britijb 
cruizerf ,  it  is  a  praftice  which,  I  venture  to  fay,  will 
be  attended  with  very  great  inconvenience  to  American 
navigation.  It  muft  be  unJerflood,  that  every  com- 
milTioned  criiizcr  hrs  an  undoubted  right  of  enquiry, 
and  it  is  not  the  arbitrary  decrees  of  the  other  bellige* 
rent  that  can  abrogate  ft.  On  ftrift  principle,  to  de- 
feat  that  right  by  evafion,  might  be  as  penal  as  to 
refift  it  by  force,  though  it  has  not  been  fo  held  in 
praftice  j  but  certainly  it  is  conduct  which  is  always 
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to  be  viewed  with  jealoufy,  and  cannot  be  fet  up  as  an*-  Tbt 
cxcufe  advantageous  to  the  parties,  in  any  matter  re-  '*'^^*' 
quiring  explanation  of  their  conduft.  It  has,  however,  March  6th, 
been  argued,  that  the  owners  were  juftified  in  giving 
thefe  inftruftions,  on  the  ground  that  this  was  necef- 
lary,  in  order  to  avoid  the  confequences  of  the  French 
decrees,  impofing  the  penalty  of  confifcation  on  neu- 
tral Teffels  which  have  fubmitted  to  fearch  by  Britijb 
cruizers.  But  if  neutrals  are  to  relieve  themfelves 
from  the  injuftice  of  one  belligerent  nation,  by  com- 
mitting a  fraud  upon  the  other,  they  are  virtually 
countenancing  and  giving  effeft  to  thofe  decrees  which 
have  been  fet  up  in  oppofition  to  the  right  of  foarch 
And  therefore,  wherever  a  deviation  has  been  pro- 
duced by  circumftances  of  that  kind,  I  do  not  fay  it 
will  fubjeft  th<?  veflel  to  condemnation,  but  it  cer- 
tainly cannot  be  admitted  as  an  excufe  for  any  fuch 
'H'egularity,  fuch  inftruftions  ought  not  to  be  given ; 
^ot  only  do  they  operate  moft  injurioufly  to  the  inte- 
refts  of  this  country,  by  defeating  the  right  of  fearch, 
»^ut  they  aflford  alfo  a  colour  for  a  veflel  to  be  found 
^^t  of  her  proper  courfe.  Jf  the  act  of  fubmitting  to 
fearch  is  to  fubjed  neutral  veflels  to  confifcation  by 
Ae  enemy,  the  parties  muft  look  to  that  enemy,  whofe 
^^  injuftice  is,  for  redrefs ;  but  they  are  not  to  fhelter  ' 
^en\felves  by  committing  a  fraud  upon  the  undoubted 
^gl^ts  of  the  other  country. 

^r/m/y-Mafters  were  cleajly  of  opinion  that  this 
^^flTel  was  not  purfuing  her  courfe  for  St.  SehaJliarCs^ 
^d  the  (hip  and  cargo  were  cpnfequently  con- 
Aernned. 
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March  ^th,  PROGRESS,  Barker. 

iSza 
QueftionreTpcA-  JUDGMENT. 

iSfps^^t^ed  S^R  William  Scait.^There  can  be  no  doubt  that  the 
^"oi^^h  recovery  of  this  property  at  Oporto  was  in  itfelf 

allied  Sriti/k  Mai  highly  Hieritorious,  but  it  does  not  neceffarily  follow 
nwi^fJrT^  that  the  mere  fact  of  recapture,  thpugh  meritorious, 

vi'S^li^'oii  ^"^  ^^^^  ^  '^'  ^^^^  of  falvage.  The  Court  muft 
Fortugutfe^^  be  upon  its  guard  againft  admitting  a  conftnidUon  of 
withoit  difUjic-  law,  which  would  lead  to  very  extenfive  confequences; 
«i^^  whA*  and  that  too  in  a  cafe  which  certainly  prefents  itfelf 
f/nd^Tnd*"  ^o  ^^^  Court  with  a  novel  afpeft ;  for  I  do  not  recol- 
varehouied  by  left  any  inftance  in  which  an  army,  taking  pofleffion 
luctobTefu-^"  of  a  port  and  town,  has  applied  to  this  Court  for 
J^J^^P^  falvage  on  the  veffels  within  that  port  recaptured. 
on  freight,  where  Ufually  fuch  recaptures  have  been  the  refult   of  a 

U4»  already  m  .    .  '  •  r    i  •  t     j 

the  courfe  of  conjomt  Operation  or  the  army  ai^d  navy.  It  does  not 
ein{  c-rncd.  ^  prefcnt  appear  in  this  cafe  in  what  manner  the  navy 
contributed  to  effeft  this  fervice;  that  is  a  matter 
which  is  not  yet  fufBciently  in  evidence ;  I  may,  how- 
ever,  now  exprefs  my  opinion  generally,  that  under 
poflible  circumftances  the  army  alone  might  be  con- 
fidered  as  recaptors,  and  might  be  entitled  to  fuftain 
a  claim  of  falvage  in  this  court  for  fervice  done  with- 
out the  co-operation  of  the  naval  force.  I  think  I 
may  confider  it  as  decided  in  fiaft,  that  the  French  had 
captured  thefe  (hips,  and  were  aftually  in  poffeflion 
of  them ;  it  is  not  neceflary  to  fhew  that  tliey  had 
taken  formal  poffeffion  of  each  individual  Ihip,  bc^ 
caufe  thoy  had  poffeflion  of  the  port  itfelf;  and  the 
taking  of  that  which  contained  the  veffels  is  in  effed 
the  fame  as  taking  bodily  poffeflion  of  the  (hips  them- 
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felves.  It  IS  likewife  clear  in  point  of  principle,  that 
it  is  not  neceffary  that  it  (hould  be  primarily  the  inten- 
tion of  the  captor  to  recover  the  property.  It  might 
not  be  in  his  immediate  contemplation,  perhaps  not 
even  within  his  knowledge;  and  yet,  if  the  fervice  is  per- 
formed, if  the  recovery  of  the  property  is  the  immediate 
and  neceffary  refuk  of  what  he  has  done,  he  will  be 
entitled  to  falvage.  I  am  alfo  ftrongly  inclined  to 
'  think,  that  thofe  parts  of  the  cargoes  which  were  re- 
landed  by  the  French  will  be  fubjefted  to  falvage,  be- 
caufe  it  was  property  taken  away  Jure  belli,  and  *the 
hand  of  the  enemy  was  ftill  upon  it.  I  cannot  think 
the  continuity  of  its  charader  as  cargo,  is  diffolved  by 
the  mere  aft  of  relanding  it :  it  was  not  delivered  over 
by  the  enemy  to  the  civil  poffeffion  of  the  (hippers ;  it 
was  not  relanded  by  the  owners,  but  was  depofited 
in  warehoufes  by  the  enemy,  as  property  feized  on 
board  thefe  veffels,  and  as  fuch  it  was  again  put  on 
board  when  it  was  recaptured.  The  cafe  of  the 
Oo^er  Eemsj  which  has  been  cited,  was  very  differ- 
ent ;  there  the  goods  were  relanded  by  the  owners 
themfelves,  and  had  never  been  made  prize  of  by  the 
eilemy.  On  thefe  points,  therefore,  I  fhould  have 
little  doubt :  but  there  are  others  on  which  I  muft 
have  further  information  before  I  can  determine^  how 
far  the  recovery  of  the  property,  6n  the  part  of  the 
army,  can  be  confidered  as  a  recapture.  This  Cotirt 
cannot  go  the  length  of  giving  a  falvage  intereft  in 
all  cafes  in  which  a  fea-port  may  happen  to  return  i& 
the  poffeffion  of  its  rightful  fovereign,  and  the  pro- 
perty lying  there  reftored  to  its  rightful  owners  in 
confequence  of  a  fuccefsful  battle.  In  the  Weji  Indies 
an  attack  upon  an  ifland  may  very  properly  be  con- 
fidered as  a  general  and  combined  attack  on  all  the 
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Tht        Jjorts  of  the  ifland ;  the  poCeffion  of  the  ifland  and  of 

PtocitEss.     j^  harbours  is  the  immediate  objeft  in  contemplation ; 

M^irrh  6th,     l>ut  It  cannot  be  fo  faid  of  every  battle  fought  upon 

x8ia        ^jjg  Continent  of  EuropCy  although  it  may  confequen. 

tially  induce  the  enemy  to  abandon  fea-port  towns  of 

which  he  had  poCefled  himfelf.     The  French  may  be 

driven  out  of  Spain  by  a  fingle  battle,  and  yet  in  fuch 

a  cafe  it  could  never  be  held  that  falvage  was  due  on 

all  the  fliips  in  ^1  the  ports  of  Spain  ;  there  muft  b^ 

fome  limitation.     The  fads  at  prefent  are  differently 

reprefented,  and  therefore  the  Court  muft  have  the 

official  account  of  the  operations  of  the  army,  m  order 

to  f(^e  how  the  claim  falls  within  the  limitations  by 

which  fuch  claims  ought  to  be  reftricled.     I  muft  hstve 

evidence  to  fhew  that ,  the  battle  ^-as  fought  for  the 

redudion  of  Oporto^  and  that  the  operations  in  its 

-  neighbourhood  were  fuch  as  can  be  fairly  confidered 

as  compofmg  an  attack  upon  the  place.     I  do  not 

mean  a  dired  adual  attack,  but  an  attack  direded  to 

that  objed.     1  am  not  difpofeJ  to  fay  that  there  muft 

be  an  adual  fiege  in  order  to  fuilain  the  claim  ;  that 

would  be  to  purfuc  the  prmciple  with  a  degree  of 

pedantic  minutenefs,  in  which  the  Court  is  by  no 

means  difpofed  to  indulge.     If  the  cafe  fhould  be 

brought  within  this  ftatement,  that  the  operations  of 

the  army  were  direded  to  that  objed,  there  woxild 

then  be  ground  fufficient  to  conned  the  fed  of  the 

battle  with  the  dired  recapture  of  the  place ;  it  can 

make  no  difference  whether  the  operation  is  direded 

againft  th^  town  itfelf,  or  whether  it  is  conduded  in 

any  other  manner   calculated  to  produce  the   fame 

refult,  according  to  the  beft  judgments  of  theperfons 

concerned. 
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Judgment  resumed. 
On  the  preceding  day  this  caufe  came  before  the 
Court  very  imperfedly  inftrucled  with  any  evidence 
on  which  it  could  found  a  decifion.  The  perfons  who 
were  examined  fpoke  with  fo  little  certainty  as  to  the 
neceffary  fafts,  that  it  was  afmofl  queftionable  whe- 
ther the  French  had  ever  ti^ken  pofleffion  of  the  pro- 
perty, fo  as  to  cftabliih  a  cafe  of  recapture.  But  I 
thought  that,  under  all  the  circumftances,  there  was 
fufficient  to  fatisfy  the  Court  that,  although  in  fome 
inftances  no  aftual  poffeffion  had  been  taken,  yet  that 
the  fliips  had  been  fufficiently  reduced  under  the 
bodily  pofleffion  o[  the  French  army  to  entitle  them  to 
be  confidered  as  captors.  The  next  queilion  is,  whe- 
ther the  property  was  retaken  from  the  enemy,  and 
by  what  force ;  and  upon  this  latter  point,  I  am  forry 
to  fay,  the  cafe  ftill  remains  in  fome  degree  of  obfcu* 
rity  J  for  there  is  no  evidence  as  to  the  part  which  the 
navy  took  in  the  recapture.  I  do  not  yet  find  what 
was  the  aftual  contribution  of  the  navy  towards  effefl:- 
ing  this  fervice.  Whether  they  were  a£lually  co-ope- 
rating in  blockading  the  harbour,  or  whether  the 
men  of  war  did  not  make  their  appearance  till  fome 
time  after  the  enemy  had  left  the  place,  is  not  ex- 
plained. I  cannot  take  the  general  account  that^hefe 
ihips  were  recaptured  by  the  joint  forces  of  the  army 
and  navy  as  evidence  decifive  of  the  faft,  and  there* 
fore  the  cafe  isi  left  with  this  impgrfeftion  hanging  to 
it  J  that  it  miay  be  a  perfectly  novel  cafe,  for  it  does 
not  occur  to  any  recolledion  that  I  can  fummon  to  my 
own  mind,  that  there  has  been  any  claim,  of  falvage 
before  this  Court  for  the  recapture  of  veflTek  in  a  ma- 
ritime port  by  the  army  alone.  All  the  cafes  tliat  I 
can  recolleft  were  cafes  of  joint  fervice,  but  here  there 
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The         is  no  proof  of  co-operarion,  which  is  to  be  regretted ; 
pKOGKisi.     £^^  although  Ldo  not  fee  upon  what  principle  it  can 


Afnrrh  7th,  bc  contcndcd  univerfally,  that  the  claim  of  the  army 
*^'^  is  not  fuftainable/ it  is,  at  the  fame  time,  always 
defirable  to  relieve  a  cafe  from  the  inconvenience  of 
novelty  as  much  as  poflible.  I  do  not  fee  why  the 
claim  of  the  army  may  not  be  eftablifhed  on  principle, 
if  it  can  be  Ihewn  that  maritime  property  in  a  maritime 
.  town  has  been  recovered  by  its  efforts  direfted  to  that 
purpofe.  Becaufe,  upon  principle,  perfons,  not  in 
any  military  capacity,  but  merely  ading  as  private 
individuals,  if  they  happened  by  any  fuccefsful  eSbrt 
to  refcue  property  from  the  enemy,  would  be  entitled 
to  falvage :  and  I  do  not  fee  why  the  individuals  com- 
poling  an  army  fhould  be  placed  in  a  worfe  fituation. 
And,  therefore,  if  this  property  fhould  be  reftored, 
I  do  not  think  the  circumftance  of  its  being  recovered 
merely  by  a  land  force  would  be  fufficient  to  bar  the 
claim  of  falvage,  though  it  may  be  a  new  ingredient  in 
the  cafe.  At  the  fame  time,  the  Court  would  think  it  ^ 
neceffary  to  circumfcribe  the  extenfion  of  any  principle 
dependent  upon  the  operations  of  an  army,  for  the 
extent  to  which  it  might  be  carried  is  ftartling ;  if  it 
could  be  held,  that  every  application  of  force  on  land, 
however  remote,  fhould  be  made  the  foundation  of  a 
claim  for  falvage.  Putting  the  cafe  which  I  fuggefted 
on  the  former  day,  that  Lord  Wellington^  by  a  gene- 
ral viftory,  fliould  difpofiefs  the  enemy  of  the  whole 
Peninfula,  and  caufe  him  to  evacuate  all  its  maritime 
towns,  it  would  furely  not  give  a  claim  of  falvage  to  . 
him  and  his  army  on  all  the  fhips  in  the  various  mari- 
time ports  of  Spain  and  Portugal j  re-occupied  in  con- 
lequence  of  fuch  viftory.  The  only  cafe,  as  it  appears 
to  me,  in  which  a  claim  could  be  fuftained,  would 

bc 
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be  tirhere  a  liQge  had  actually  taken  place,  or  at  leaft        Tfct 

where  the  Uberation  of  the  property  was  an  immediate  _: ^ 

and  direft  confequence  of  military  operations,  dire^ked    MmA  7*, 

in  the  vicinity,  and  with  a  view  to  that  objeft.    It  is  not 

neceffary  that  tbofe  operations  Ihould  be  abfolutely  cai- 

ried  on  againft  the  walls  of  the  town ;  it  is  fufficient  if 

they  take  place  in  its  vicinity,  fo  as  to  have  an  immediate 

Influence  upon  its  furrender,  and  to  be  Evidently  con*- 

neded,  and  alraoft  identified  with  the  reduftion  of 

the  place.     It  may  happen  that  the  fame  objed  may 

be  better  accompliihed  by  operations  at  fome  little 

diftance^  and  if  ^ccompliflied  in    that  manner,  the 

Court  would  not  undertake  to  fay  that  that  was  not  a 

redudlion  of  the  place.     It  would  be  a  narrowing  of 

Ae  principle  with  a  fort  of  pedantic  minutenefs,  incon«- 

fiftent  with  liberal  juftice.     The  onta^  therefore,  which 

on  the  former  day  the  Court  threw  upon  the  army, 

^2s  to  fhew  that  its  movements  were  identified  with 

Ae  redu£Uon  of  Oporto.     The  Gazette  is  now  brought 

^»    together  with  the  affidavits    of  Major-General 

Murray  and  Brigadier-General  Stewart^  two  officers 

.  high  character,  who  were  employed  upon  that  fer-  , 

^^^e.     As  evidence,  the  Gazette  certainly  is  not  liable 

^o  objeftion,  it  is  the  authentic  narrative  of  the  pro- 

ceedings  of  the  army,  received  by  Government  from 

-^•ord  WeUingiofij  and  communicated  as  fuch  to  the 

Public.    It  was  drawn  up  at  the  time  with  no  views 

^^  ielf^intereft^  add  muft  be  underftood  to  contain  as 

^curate  and  difinterefted  an  account,   fteering  ^ 

"^id^ly  fxom  airy  imputation  of  improper  bias^  as  can 

^^l  be  imagined.     Now,  in  the  Gazette  the  reduc* 

^^^^  oiOfort0  is  ftated  to  be  the  imoiediate  objeft 

^*    the  inarch  from  Gnmbra.    Undoubtedly  there 

^^^  ukerior  objefts  in  vitw  j  it  waSt  not  at  Oporta  that 

the 


i 


i,§  CASES  DETERMINED  IN  THE 

Tht        the  career  of  this  army,  fuppofing  it  to  be  vidlorious, 
pKooKBst.     ^^^^  ^^  teaninate ;  but  it  was  one  of  the  primary  and 
M^rdi  ?ih,     mod  important  objeds  of  its  march.     It  is  ftated,  that 
x«xo.        when  the  army  was  known  to  be  in  motion,  parjt  of 
die  enemy's  forces  quitted  Oporto^  and  came  out  to 
meet  the  combined  army.     Two   or  three  engage- 
ments took  place ;  the  laft  cf  which  was  fought  in 
'  the  immediate  vicinity  of  Oporto.     It  is  obvious,  ^-^en 
from  the  Gazette  account,  that  on  the  one  fide  and 
the  other  the  objeft  of  that  battle  was  the  poifeffion  of 
Oporto.     If  the  battle  was  not  in  urbe^  it  was  fought 
circa  urbem^  et  propter  urhem.     But  this  conckificm  is 
greatly  fortified  by  the  teftimony  of  General  Stuart 
,    and  General  Murray ,  who  ftate  in  their  affidavits,  as 
a  fequel  to  the  Gazette,  ''  that  the  Britijh  army  com- 
menced its  march  from  Coimbrjz  on  the  7th  of  May^ 
for  the  purpofe  of  offenfive  operations  againft  the 
enemy,  and,   amongft  other  things,    more   efpe- 
cially  to  difpoffcfs  and  expel  the  French  from  Oporto^ 
the  recapture  and  occupation  of  which  place  by  the 
Britijh  army  was  confidered  as  a  point  of  military 
importance  on  the   operations  of  the  campaign; 
that  the  Britijh  army  entered  Oporto^  and  gained 
**  pofleffion  thereof  by  defeating   and    driving   the 
'^^  enemy  therefrom,  and  the  aftion  with  the  enemy 
"  was  kept   up  and  continued  within  the  town  of 
**  OportOy  and  five   guns  were   aftually  feized  and 
*•  taken  poffefEon  of  by  the  Britijh  troops  in  one  of 
**  the  principal  ftreets,  nearly  in  the  centre  of  the 
**  town,    the  horfes  belonging  to  the  guns,   toge- 
**  ther  with  the  chief  part  of  their  drivers  and  at- 
tendant artillerymen,  having  been  firft  killed  and 
deftroyed  by   the   Britijh.     That  Lord  FT^/Z/nj. 
ton  having    appointed  Lieutenant-Colonel  Tram 

"  Governor 


C€ 
€€ 

€€ 
CC 
€t 
€C 
U 


U 


HIGH  COURT  OF  ADMIRALTY. 


««y 


'*  Governor  or  Military  Cbmmandant  of  the  place, 
*'  he,  without  lofs  of  time,  marched  forward  in  pur-  , 
''  fuit  of  the  enemy."  So  that  here  is  a  continuation 
of  this  battle  in  the  very  centre  of  the  town :  whether 
the  French  were  therein  force  or  not,  whether  they 
were  many  or  few,  it  is  clear  that  they  were  driven 
out  by  the  Brifijh  army ;  and  that  by  this  means  pof- 
fefEon  was  recovered  of  thefe  fhips  and  cargoes.  I 
obferve  that  the  difpatch  which  is  inferred  in  the 
Gazette,  bears  date  at  Oporto^  on  this  very  day,  and 
there  certainly  can  be  no  doubt  that  the  conteft  took 
place  for  the  poffeflion  of  the  town,  and  that  its  re- 
occupation  was  the  refult  of  the  battle ;  and  therefore, 
if  the  delivery  of  thefe  veflels  was  a  confequence  of 
that  re-occupation,  the  army  has, a  right  to  be  con- 
lidered  as  falvors.— rWhether  the  French  were  on  that 
fame  day  driven  out  of  the  Fort  of  St.  John^  which 
jcommands  the  entrance  of  the  river,  or  not,  is  imma* 
terial,  becaufe  if  the  fhips  could  not  immediately  leave 
the  river,  ftill  they  were  in  a  place  of  fecurity,  and  in 
a  condition  to  be  delivered  up  to  their  owners.  The 
reftraint  on  their  failing  could  only  be  of  a  temporary 
nature,  as  the  French  would  not  be  inclined  to  linger 
long  at  the  fort  of  St.John^  after  the  capture  of 
Oporto.  The  only  remaining  queftion  is.  Whether 
the  claim  of  falvage  can  be  fuftained  for  the  property 
which  had  been  relanded  ?  And  I  muft  here  adhere 
to  the  opinion  I  exprefled  on  a  former  day ;  that  the 
property  which  had  been  landed  and  warchoufed  by 
the  enemy,  where  it  remained  to  be  reclaimed  by  the 
owners  on  the  recapture  of  the  place,  and  was  again 
refumed  by  them,  and  returned  on  board  as  parts  of 
the  cargoes  of  thefe  veflels,  muft  be  cppfidered  in 

every 
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The  every  refpeS  -as  if  it  never  had  been  fevered.  It  b 
EoofcKtt.  cjg^yiy  advantageous  to  the  claimants,  that  it  ihould 
Utardk  7ti^  be  fo  confidered,  becaufe,  if  the  property  ceafed  to  be 
a  part  of  thefe  cargoes,  it  mud  then  have  become 
French  property,  and  would  be  condemned  as  prize 
to  the  captors.  In  the  cafe  of  the  Oa/ier  Eemsj  die 
property  had  been  delivered  out  for  the  purpofes  of 
civil  cuftody ;  thefe  are  goods  which  had  been  feized 
by  the  French  jure  belli ;  they  ftill  remained  as  part  of 
thefe  cargoes,  and  I  fee  no  reafon  to  exempt  them 
from  any  obligations  to  which  the  reft  of  the  property 
is  fubjed:.  As  to  the  proportion  of  falvage  which  18 
to  be  given  in  this  cafe,  I  am  of  opinion  that  it  would 
not  be  proper,  efpedally  as  it  is  a  novel  cafe,  to  pro- 
nounce for  a  higher  falvage  to  the  army  than  what  the 
legiflature  has  thought  proper  to  prefcribe  in  cafes  of 
recapture  by  the  other  branch  of  the  public  force,  and 
therefore,  in  the  one  cafe  as  in  the  other,  I  fhall  pro% 
nounce  for  a  falvage  of  one-eighth. 

4prii  xjth.  Judgment  continued. 

I  have  now  to  determine,  in  faS,  three  points,  tl)af 
were  referved  in  difcufling  the  queftion  of  falvage 
arifmg  on  the  property  recaptured  at  Oporto.  The- 
Jirji  is,  whether  any  falvage  is  due  upon  the  Porhh 
guefe  property ;  the  Jecondy  whether  the  falvage  is  to 
be  apportioned  upon  a  valuation  of  the  goods  taken 
after  their  arrival  here,  or  with  reference  to  the  value 
at  the  place  where  they  were  recaptured ;  and  the 
thirdj  whether  a  falvage  is  due  on  the  freight  of  fliips 
taken  up  in  this  countr}',  and  fent  to  Oporto  to  bring 
away  thefe  cargoes,  which  they  have  been  enabled  to 
do  by  the  z&  of  recapture.     I  underftand  that,  in 

point 
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point  of  Ja£t,  the  quantity  of  Poriuguefe  property  that         i^ 
was  water-borne  at  the  time  when  Oporto  furrendered     pmo"m- 
to  the  enemy,   is  very   inconfiderable,    and  confe-     AptUtydi^ 
guently  there  is  but  a  very  fmall  portion  of  Poriuguefe        **** 
iitereft  before  the  Court.     But  the  queftion  is,  in 
^tfelf,  of  confiderable  importance,  from  its  pofllble 
application  to  other  cafes  that  may  arife,  and  therefore 
it  is  one  which  the  Court  is  bound  to  confider  with 
great  attention.     It  has  abready  been  determined,  that 
ail  the  property  in  the  river  Douro  had  been  in  the 
pofleffion  of  the  enemy,  and  that  it  was  recaptured  in 
confequence  of  a  battle  fought  in  the  immediate  neigh- 
l>ourhood  of  Oponio^  by  the?  allied  army  under  Lord 
^Vellington,     It  has  alfo  been  determined,  that  the  bat- 
tle, which  was  not  remotely,  but  immediately,  con- 
nedked  with  the  liberation  of  the  city,  would  have  the 
'aixxe  ^fied  as  a  regular  fiege,  and  that  the  property  in 
the  harbour  muft  be  confidered  as  diredly  liberated 
by  its  fuccefsful  refult.     I  do  not  obferve  that  any 
claim  for  falvage  is  fet  up  by  the  Poriuguefe  part  of 
the  allied  army,  but  that  it  is  entirely  confined  to  the 
Briiijb  troops.     When  the  matter  was  argued,  I  ven- 
tured to  fuggeft  a  cafe  to  the  Counfel,  that  feemed 
proper  for  the  purpofe  of  putting  the  queftion  in  its 
fimpleft  form,  in  order  that  it  might  afterwards  be 
f^^en  how  far  the  general  rule,  when  laid  down,  would 
be  liable  to  be  fubverted  or  modified  by  additional 
^cuiuftances.     The  cafe  put  was  that  of  a  native 
^^^Y  refcuing  a  fea-port  town  of  its  own  country  from 
'«e  pofleffion  of  the  enemy.     For  inftance,  if,  by  a 
^'^isfiMrtune,  which  it  b  to  be  hoped  will  never  h24>pen, 
^  enemy  (hould  get  pofleffion  of  Londstiy  and  be 
^wrwarda  expelled  by  a  Briiijh  army,  whether  that 
^y  would  be  entitled  to  a  ialvage  on  water-borne 
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property  in  the  port  of  London^  recovered  by  its  ex- 
ertions. I  am  of  opinion  that  it  would  not ;  ^thc 
native  army  employed  by  the  State,  and  paid  by  the 
State  for  the  national  defence,  if  its  eflforts  were  fuc- 
cefsftil,  would  be  the  means  of  reinflating  the  Sove- 
reign in  his  rights  of  fovereignty,  and  his  fubjeds 
would  be  entitled  to  receive  their  property  back  as  it 
flood  before  the  irruption  of  the  enemy.  The  whole 
would  revert  injlanter  to  its  former  owners,  and 
though  the  gratitude  of  individuals  might  induce  them 
to  offer  fomething  as  a  voluntary  gift  to  the  army,  by 
whofe  exertions  they  had  been  fo  extenfively  bene- 
fited, yet  there  is  nothing  in  the  nature  of  the  fervice 
that  could  found  a  claim  of  falvage.  This  is  a  pofition 
in  which  I  am  fortified  by  the  general  practice  of 
mankind,  and  the  praftice  of  mankind  forms  one  great 
branch  of  the  law  of  nations ;  the  hifl:ory  of  the  world 
has  produced  no  inftance,  that  I  recolleft,  in  which 
a  claim  of  falvage  for  the  refcue  of  a  capital  city  by  the 
native  army  has  been  made  and  allowed,  and  there- 
fore on  principle  and  on  practice  I  am  warranted  in 
concluding  that  the  claim  would  not  be  fuftain^ble. 
Now  that  is  the  ftate  of  the  tranfadion  in  its  fimpleft 
form ;  but  fuppofe  allies  to  be  co-operating  with  the 
nadve  army  in  the  recapture,  would  the  introduction 
of  that  additional  circumftance  effed  any  alteration  in 
the  application  of  the  prhicifle  ?  The  army  coming 
as  allies,  and  affociated  with  the  native  army,  com* 
pofe  part  of  the  fame  body,  they  are  purfuing  the 
fame  objefts,  and  fl:and  in  every  refpeft  on  the  fame 
footing,  they  would  have  the  fame  rights,  and  nothing 
more ;  the  proportion  of  force  can  make  no  difference. 
Suppofe,  for  inftance,  one  of  the  maritime  towns  of 
this  country  to  be  taken,  and  that  the  enemy  is  ex- 

lo  pelled 
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pelled  by  a  Portugiiefe  force  afting  in  conjunftion  with         The 
the  Britijb  army.     I  cannot  conceive  that  fuch  an     ^^^^*"*' 
auxiliary  force  would  poffefs  any  other  rights,  than     a^u  i3thg 
^  tfaofe  which  attached  to  the  native  army  with  which  it        ^*'^ 
was  affociated.    The  whole  together  muft  be  con- 
fidered  as  one  army  in  every  refpeft  wherever  Britijh 
property  was  concerned,  and  if  the  Britijh  army  would 
not  be  entitled  to  falvage,  the  army  of  the  allies  could 
claim  none.     Whether  this  were  the  greater  army  or  ♦ 

the  lefsi  is  of  little  moment,  as  I  do  not  think  the 
quantum  would  make  any  difference  in  the  application 
of  the  rule ;  it  would  acquire  no  more  than  what  the 
other  part  of  the  army  would  acquire,  and  therefore 
if  I  am  right  in  thefe  principles  €  converfoy  a  Britijh 
army  fait  to  Portugnl  would  not  be  entitled,  for  it 
would  poffefs  the  fame  rights  as  the  Portuguefe  army 
with  which  it  was  a£ting,  and  the  Portuguefe  fove- 
ragnty  being  reftored,  and  the  private  property  of 
the  Portuguefe  refumed,  it  would  be  no  more  fubjeft 
to  any  demand  of  falvage  on  the  part  of  the  allies, 
than  of  the  native  force.     It  may,  perhaps,  be  thought 
to  militate  againft  this  principle  that  I  have  pronounced 
for  ialvage  on  the  Britijh  property  at  Oporto  ;  but  it 
appears  lo  me  that  there  is  this  material  diftindion, 
that  the  liberation  of  Britijh  property  was  not  the 
immediate  object  for  which  the  BritiJIo  force  was  fent 
to  Portugaly  the  recovery  of  that  by  the  Britijh  army 
was  a  mere  cafualty ;  and,  therefore,  it  is  fubjeft  to 
the  lame  cbum  for  falvage,  as  Britijh  property  recap, 
lured  elfewhere  by  a  Britijh  force ;  it  is  only  the  ap- 
plication of  the  ordinary  rule  between  our  own  fub- 
jefts.     On  the  Portuguefe  property,  I  am,  therefore,        ^ 
of  opinion,  that  no  falvage  is  due.     The  fecond  quef- 
tion  which  I  have  to    determine  is^    whether  the 
valuatioa  of  the  property  recovered,  is  to  be  taken 

here, 
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TKi        here,  or  at  Oport9.    And  I  confeis,  that  aa  the  firft 
PK»aEm,    ^^^  Qf  ^  fubjea,  I  was  dtfpofed  to  hold  that  the 


AprUiyAk^  valiiadon  ought  to  be  made  upon  an  eftimate  of  the 
'^^^  a&ual  value  of  the  property^  at  the  nme  when  it  was 
refcued  from  the  hands  of  the  enemy ;  but  upon  fur- 
ther  confideration  of  the  words  of  the  A&  di  Parlia- 
ment, and  the  practice  of  this  Court,  I  am  of  opinion 
that  it  is  at  the  place  of  refliturkm  that  the  ralue  is  to 
be  fixed.  If  the  captors  permitted  the  mafters  of 
thefe  teflels  to  take  pofleffion  at  Optt^j  it  was  merely 
a  private  arrangement  for  the  accommodation  of  the 
claimants,  but  the  actual  and  legal  reftitutkm  is  that 
which  the  Court  makes  when  it  pronounces  in  fevour 
of  claim,  after  the  property  has  been  brought  in  for» 
adjudication.  When  that  is  done  according  to  the 
phrafeology  of  all  the  Ads  of  Parliament,  the  captor 
is  to  receive  one-eighth  part  of  the  true  value  of  the 
goods  fo  to  be  reftored^  and  I  think  I  ihould  depart 
from  the  principle  which  the  claufe  of  the  a£k  has  m 
view,  if  I  were  to  admit  the  application  of  a  different 
rule  in  this  cafe,  merely  becaufe  the  captors  had,  for 
mutual  convenience,  given  up  the  poffefBon  of  die 
veffels  at  OportOy  and  had  fuffered  them  to  be  navi- 
gated home  under  the  care  of  their  crews.  It  muft 
be  fuppofed,  that  in  fuffering  them  to  go  away 
the  captors  made  only  a  provifional  reftitntion,  fub- 
jeft  to  all  rights,  and  upon  an  underftanding  that 
the  valuation  fliould  be  afterwards  determined.  The 
introduftion  of  a  different  rule  would  be  attended 
/  with  this  inconvenience,  that  the  captors  would  be 

induced  to  bring  the  veffels  themfelves  to  the 
port  of  reftitution,  and  to  retain  poffeffion  of  them, 
fubjcft  to  all  the  rights  which  captors  have  upon 
them,  and  with  the  probability  of  great  inconve- 
nience to  the  owners  and  their  cargoes.     At  the  fame 

timet 
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6me,  when  I  fay  that  the  true  rule  isf  to  take  the  va- 
cation at  the  place  of  reftitution  it  mud  be  uiider- 
jftood  that,  the  value  is  to  be  confidered  with  reference 
to  the  monient  of  arrival  in  port ;  for  raoft  undoubt- 
edly the  captors  can  have  no  right  to  a  falvage  on  any 
additional  value  which  the  cargo  may  acquire  by  the 
payment  of  duties  and   other    incidental  expehces 
incurred  afterwards.     Thefe  are  adventitious  augmen- 
tations of  the  value,  which  muft  be  dedu£ted  from  the 
proportion  which  the  captor  is  to  receive   and  the 
regiftrar  and  merchants  will  attend  to  the  diftindipn. 
'  The  lait  queftion  which  I  have  to  determine  is,  whe- 
ther any.  and  what  falvage  is  due  upon  the  freights  of 
thofe  veflels  which  had  been  chartered  in  this  country 
under  an  agreemeQt  to  proceed  to  Oporto  in  ballaA, 
for  the  purpofe  of  bringing  home  thefe  cargoes  of 
wine,  and,  iii  confequence   of  the  re-capture,  have 
been  enabled  to  carry  that  purpofe  into  effedi:.     Now, 
it  is  clear,  that  a  fervice  has  been  rendered  to  the 
vefTels  fo  circumflanced,  and  it  is  a  fervice  which  goes 
the  length  of  putting  them  in  a  condition  to  recover 
their  .whole  freights,  which  depended  entirely  upon 
their  final  arrival  here.     As  to  the  freights  of  the  vef- 
fels  that  were  taken  up  at  Oporto^  no  falvage  is  ai]^ed 
upon  them,  and  certainly  it  could'  not  have  been  con- 
tended that  any  would  be  due,  as  the  voyage  had  not 
commenced.     But  thefe  veffels,  which  had  gone  to 
Oporto  from  this  country  under  a  charter-party  for  oiie 
entire  voyage  out  and  home,  and  had  already  per- 
formed the  outward  voyage,  irore  in  the  courfe  of 
earning  their  freights  at  the  time  of  C24)cure ;  they  hsA 
a£lually  broke  ground,  as  the  phrafe  is,  and  had  en- 
tered upon  that  adventure  out  of  which  their  profits 
were  to  arife.    While  lying  in  the  harbour  of  Oporto 
v^L.  I.  Q  they 


. 'Rie 


224 


PaOGftKtS. 


i8ieu 


CASES  DETERMINED  IN  THE 

they  were  in  the  courfe  of  earning  their  freights ;  thej 
Were  in  itineri^  and  the  &lvagc  is  as  cieariy  due  as  if 
they  had  been  captured  at  fea.  If  there  had  been  two 
diftind  voyages,  as  is  fometimes  the  cafe  in  charter- 
parties,  diftinguifhing  the  outward  from  die  homeward 
▼oyage,  the  cafe  would  have  affumed  a  different  afpeQ; 
but  where  a  (hip  goes  out  under  a  -charter-party  to 
proceed  to  her  port  of  deilinadon  in  ballaft,  and  to 
receive  her  freight  only  uponlier  return,  the  Court  is 
not  in  the  habit  of  dividing  the  falvage.  Thefe,  there^ 
fore,  are  the  determinadons  I  have  come  to;  firft, 
that  no  falvage  is  due  on  the  Pcrfvgueze  property ; 
fecondly,  that  the  valuation  is  to  be  taken  at  the  port 
of  reftitution  dedu&is  deduccndis ;  and  thirdly,  that 
where  a  ihip  goes  out  under  a  chaner-party-  for  the 
voyage  out  and  home,  falvage  is  due  upon  Uic  whole 
freight. 


i8xa 

boird  s  Dcutnl 
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hoilBe  port  to  a 
Conful  of  the 
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MADISON,  Frost. 

'TTHIS  American  fliip  had  been  captured  on  her  for- 
mer voyage  by  a  Fjpneh  privateer  and  carried  into 
Dieppe^  from  whence,  after  obtaining  her  liberation,  (he 
was  proceeding  in  ballaji  to  Baltimore.  The  compul- 
(ion  under  which  the  veffel  went  into  the  blockaded  port 
being  fufficient  to  exempt  her  from  the  penalties  of  a 
breach  of  the  blockade,  the  counfel  for  the  captors  now 
prefled  for  condemnation,  on  the  ground  that  among 
the  papers  on  board  were  fome  difpatches  from  the 
enemy's  government,  which  the  mafler  had  net  deK* 
vered  up.    It  was  alfo  objected,  that  there  were  eight 

paffengcrs 
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paflbigers  and  a  fmall  quantity  of  antimony  pn  board.        The 
and  confequently  that  the  veffel  muft  be  confidered  as     Madijoic. 


coming  ont  with  a  cargo.  m».  rysx^ 

1810. 

Judgment. 

Sir  William  Scott. — Proceedings  have  been  infUtuted 

a^ainft  this  (hip  on  various  grounds,  and,  among 

'others,  on   the  ground  that  (he  had   failed  from  a 

biockaded  port  with  a  cargo  and  a  number  of  paflen- 

S^ers  on  board ;  but  it  appears,  that  the  few  articles 

^vlli^h  (he  carried  do  not  deferve  the  name  of  a  cargo, 

sind  the  palTengers  are  not  of  a  defcription  to  affix  any 

Hoftile  charaflter  to  the  veflTel  conveying  them.     The 

only  remauiing  objection  to  reftitution  is,  that  the 

iHip  was  carrying  difpatches  from  the  government  of 

^he  enemy  to  America  ;  and  the  queftion  is,  in  Vhat 

'^'i^.iiner  this  will  operate  upon  the  veffel.     The  Courts 

^li   feveral  inftances,  has  had  occalion  16  coniider  the 

^3feft  of  carrying  papers  of  a  public  nature j  and  ac-. 

wording  to  the  different  circumftances  of  the  cafes 

^'^^rofelves  Its  decifions  have  been  governed.     In  fome 

*^   has  held,  that  the  conveyance  of  difpatches  for  the 

^•^^my  did  affix  an  hoftile  charadler  to  the  (hip ;  in  othtfs, 

^^tcnded  with  circumftances  of  a  different  defcription^ 

'^  las  held  that  the  conveyance  of  them  was  not  of  a 

^^iminal  nature,  and  that  though  the  veffel  was  juftly 

f^bjed  to  the  inconvenience  of  feizure  and  detention, 

'^  >ra8  not  liable  to  confifcation.     I  have  now  to  con- 

'^'^ier  to  which  of  thefe  t\^'o  claffes  the  prefent  cafe  is  to 

*^^  affigtied.     The  papers  themfelves  had  been  trand 

*^^tted  to  His  Majefty's  Government,  and  an  applica-^ 

^ion  has  been  made  to  the  Secretary  of  State  for  infor. 

^^^^ation  refpeding  their  real  charafter.     The  manner 

^^  which  they  came  on  board  is  ftated  by  the  mafter, 

"^ho  fitys,  in  an  affidavit,  **  that  he  received  than  from 

Q  2  a  per* 
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The,       a  peffon  who  js  employed  undcj  Mx.Armfir^^  the 
American  ambai&dor  at  Pari/j  and,  that  he  underftood, 


jfor.  13th,    they  came  from  him."     Cena^ily,  if^tbefepa^iere  are 
**'^        really  of  a  hoftile  and  illegal  nature,  it  is  not  in  the 
poster  of  the  American  ambaflador  to  ian£tion  them, 
^or  to  proteA  the  conreyance  of  thenu    This  Court 
has  held,  in  cafes  of  convoy,  that  even  the  interpo- 
fition  of  the  fovereign  of  a  neutral  country  vnH  not 
tdke  off  the  criaunality  of  an  illegal  aft ;  ftill  Ids  can 
an.ambaflador,  adingonly  under  a  ddegated  autho- 
lity  from  his  fovereign,  be  permitted  to  aflfume  a  pri- 
vilege ib  injurious  to  a  belligerent  whole  rights  it  is  his 
.duty  to  refpedl.     But  the  matter  turns  in  this  cafe  upon 
'the  cbaraOer  of  the  papers,  as  far  as  Government  has 
thought  it  proper  to  chara^erize  them.— The  anfwer 
fyxoi  the  Secretary  of  State's  Office  is,  that  No.  3, 
•contains  a  difpatch  from  the  Danijh  Government  to 
the  J}anifty  ConfuUGeneral  at   Philadelphia ;  and,  I 
think,  I  am  to  infer  from  this  account,  n<^ptively, 
that  all  the  other  papers  are  of  an  innocent  nature. 
Now,  I  am  of  opinion,  that  a  communication  from 
the  Damjb  Government  to  its  own  Conful  in  America^ 
4oe6  not  neceflarily  imply  any  thing  that  is  of  a  nature 
hoOa\e  or  injurious  to  the  interefls  of  this  country.    It 
IS  not  to  be  fo  prefumed ;  fuch  communicatioos  muft 
.  be  fuppofed  to  have  reference  to  the  bufinefs  of  the 
'X}onful-General's  Office,   which  is  to  maintain  the 
4Commercial .  relatbns  of  Denmark  with  America*    If 
.  . ;  fuch  communications  were  interdided,  the  funfiioDi 
'  of  the  official  perfons  would  ceafe  altogether.     It  has 
Jaeen  faid,  that  this  communication  of  ihit^DaniJb  Go- 
.vemment,  with  one  of  its  delegates  in  another  counuy, 
.  through  the  medium  of  the  American  minifter  at-  Fanx% 
-is  a  matter  in  which  the  neutral  government  is  not  at 
liberty  to  interpofe  and  carry  oni  and  that  the  neatial 
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government  is  not  to  concert  meafures  with  the  enemy,         tsw 

ibr  the  purpofe  of  affifting  in  communications  relating  _ 

iblely  to  his  own  commerce     But  I  take  this  to  be  a     jiat.  ijgiu^ 

correfpondence  in  which  the  American  Government  is 

itfelf  raterefted.    A  DaHl/b  ConfuUGeneral  in  Atm^ 

Tka^  is  not  fbationed  there  merely  for  the  puv^ofe  of 

Danijh  trade,   but  of  Danijh  American  trade  (,  lust 

fun&ions  rdate  to  the  joint  commerce  in  which-  th^ 

two  countri^  are  engagedy  and  the  cafe^  therefpCj^i^ 

fidls  within  the  principle  which  has  been  laid  down  ia 

the  cafe  of  the  Caroline^  in  regard  to  difpatclies  boxxa- 

the  enemy  to  his  ambailador  refideni  in  a  Xjieutrai 

country.     In  the  tranfmiflion  of  thefe  papers  Americe^ ' 

may  have  a  concern,  and  an  intereit  alfo ;  and,  there* 

fi)re,  the  cafe  is  not  analogous  to  thofe  in  which  neu<^ 

tral  vefiels  have  lent  their  fervices  to  convey  difpatches 

between  an  enemy's  colony  and  the  mother  country. 

Here  there  »  no  fuch  departure  from  neutrality  as  to 

fubje&  the  veifel  to  confifcation ;  yet  I  cannot  help 

obferving,  that  the  conveyance  of  papers  of  this  de« 

foription  for  the  enemy,  by  American  veflels,  is  a 

prafdce  of  which  they  would  do  well,  for  various  rea. 

ions  affeding  their  own  fafety  and  convenience,  to  be  . 

more  abftenuous  in  the  indulgence  than  the  obfervatioa 

of  this  Court  enables  it  to  fay  they  are.     In  this  cafo 

the  favourable  prefumption  anfmg  from  the  papers  i« 

fbrengthened  by  the  chara£kr  of  the  perfon  from 

whom  they  were  received ;  for  it  is  a  prefmnptiony 

which  I  am  bound  to  maintain,  that  as  the  neutral 

mafter  received  thefe  difpatches  from  the  hands  of  th«i 

American  minifter,  there  is  in  that  drcumftance  a 

guarantee  of  the  innocence  of  his  conduct 

is  clearly  not  of  a  nature  to  call  for  ferious  jt 

animadverfion,  and  I  fhall,  therefore,  reftere  tha  ihip, 

living  the  captors  their  ezpences. 

«3 
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iMrttchN  »TpHIS  was  the  cafe  of  an  American  flup  whicb  wa» 
tiM  eiMBijca  captured  on  her  voyage  from  New  Tork  to  7m- 

itapprnghom  fui^n^  oQ  fufpidon  of  an  intentbn  to  puib  into  the 
a^dfS^^  Tifx^A  But  the  queftion  of  deftination  being  aban. 
^^y^-^i^^  doned  by  the  captors,  they  now  contended  that  the 
pm«f  cIm  nto.  oife  Came  \nthin  the  principle  laid  down  by  die  Court 
fdmittad.  in  the  cafe  of  the  Atalanta^  as  it  had  been  difcovered^ 

dbat  among  the  papers  given  up  by  the  mailer  at  the 
time  of  capture,  there  was  a  difpatch  addrefled  to  the 
Dutch  colonial  Minifter  at  the  Ha^^  under  cQva:  to 
a  commercial  houfe  at  Tonnin^en. 

Judgment.  . 
Sir  William  ScotL — The  queftion  of  deftination  bebg 
difpofed  of,  I  have  now  only  to  confider  what  will  be 
the  legal  eKe€t  of  carrying  thefe  difpatches ;  and  as  it 
appears  that  the  pn£iice  of  conveying  papers  of  tlus 
defcription^  for  the  enemy,  prevails  to  a  confiderable 
extent,  I  muft  take  occafion  to  remind  the  proprietors 
of  neutral  veffels,  that  wherever  it  is  indulged  without 
fuffident  caution,  they  will  inevitably  fubjefl  them- 
felves  to\ery  grievous  inconveniences.  I  (hould  cer- 
tainly  be  extremely  unwilling  to  incur  the  imputation 
of  impofing  any  reftridions  upon  the  correfpondence 
which  neutral  nations  are  entitled  to  maintain  with  the 
enemy,  or,  as  it  was  fuggefted  in  argument,  to  lay 
down  a  rule  which  would  in  effed  deter  mafters  of 
veffels  from  receiving  on  board  any  private  letters,  as 
they  cannot  know  what  they  may  contain.  But  it 
mull  be  underftood)  that  where  a  party,  from  want 

of 
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of  proper  caution^  fuffeb  difpatches  to  be  conveyed       The 
on  board  his  vcflel,  the  plea  of  ignorance  will  not      ^"°' 
^va3  hinu    His  caution  mud  be  proportioned  to  the     Mar.  aint. 
circumftances  under  which,  fuch  papers  are  received.       ***^' 
^he  is  taking  his  departure  from  a  hoflile  port  in  a 
3u)ftil€  country »  and  ft  ill  more,  if  the  letters  which  are 
brought  to  him  are  addrefled  to  perfons  refident  in  an 
lioftile  country^   he  is  called  upon  to  exercife  the 
iltmoft  jealoufy  with  regard  to  what  papers  he  takes 
on  board.    On  the  other  hand,  it  is  to  be  obferved, 
ti)at  where  the  commencement  of  the  voyage  is  in  a 
neutral  country,  and  it  is  to  terminate  at  a  neutral 
port^  or,  as  in  this  inftance,  at  a  port  to  which,  though 
not  neutral,  an  open  trade  is  allowed,  in  fuch  a  cafe 
there  is  lefs  to  eaccite  his  vigilance,  and,  therefore,  it 
may  be  proper  to  make  fome  allowance  for  any  iinpo- 
fition  which  may  be  pradifed  upon  him.    Bur  when 
a  neutral  mafter  receives  papers  on  board  in  a  hoilile 
port,  he  receives  them  at  his  own  hazard,  and  cannot 
be  heard  to  aver  his  ignorance  of  a  fad  which,  by  due 
enquiry,  he  might  have  made  himfelf  acquainted  with. 
Tte  party  in  the  prefent  cafe  has  the  benefit  of  the 
fsivourable  diftindion :  thefe  papers,  with  fome  others, 
were  put  on  board  in,  an  envelope,  addrefTed  to  a  per«- 
fon  at  Tonningeny  who  vfzs  infbruded  to  forward  them 
to  Holland^  but  of  this  the  mafter  fwears  he  knew 
nothing.    They  turn  out  to  be  of  a  public  nature, 
conveying  intelligence  of  importance  to  the  govern- 
ment of  the  enemy  at  the  Hague ;  and  they  begin,  I 
obfierve,  with  an  aflertion  which  I  hope  is  not  true : 
the  writer  fays,  *^  the  letter  and  accompanying  inclo-^ 
**  fures  which  I  this  day  difpatch  to  his  Excellency 
«f  the  minifter  of  the  colonies,  via  Tonnh^en^  ivill,  I 

Q  4  **  exped. 
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Tiie        ^  exped,  be  communicated  to  you.    I  trufl:  fl^coH* 
**  dud  will  be  approved  of  by  his  Excellency,  and 


M^r-  Mft,     «  that  he  will  pleafe  explain  himfdF,  both  witfi  regard 

**  thereto  as  aUb  refpefting  the  contents  of  my  Ittteir 

"  to  the  Marfhal  DaandeU.    The  fureft  mods  of  c6r^ 

**  refpondence,  is  by  way  of  England y  or  Paris  through 

^  the  channel  of  the  Dutch  Minifter,  as  the  American 

^*  Minifter  will  not  refufe  to  inclofe  for  bim  a  letter 

**  to  me  in  his  difpatches,**    This,  I  hope,  is  raflUy 

and  injurioufly  faid ;  the  Court  cannot  bring  itfelf  to 

believe,  that  the  accredited  minifter  of  a  coimtry  in 

amity  with  this  would  fo  far  lend  himfelf  to  the  pur- 

pofes  of  the  enemy  as  to  be  the  private  inftniment  of 

conveying  the  difpatches  of  the  enemy's  government 

to  their  agent.    The  papers  in  queftion  come  from  a 

perfon  who  feems  to  be  invefted  with  fomething  of  a 

public  character,  though  of  a  peculiar  kind^  and  they 

are  upon  public  bufmefs,  but  I  do  not  know  whether 

they  come  ftriftly  wthin  the  definition  of  difpatches. 

The  writer  of  them  had  been  fent  to  America  from 

Batavia  by  the  Governor,  to  beat  up  for  volunteers 

among  the  American  merchants,    in   the    hope  of 

inducmg  them  to  embark  themfelves  in  the  trade  of 

that  fettlement.    How  iar  he  had  been  acknowledged 

by  the  American  Government  does  not  appear ;  from 

the  contents  of  the  papers  themfelves  he  feems  to  have 

been  Rationed  in  America^  not  by  the  Government  of 

Hollandy  btft  by  the  Dutch  Governor   of  Batavia^ 

rather  as  a  commercial  agent  to  drive  a  bargain  with 

individuals,  and  to  induce  them  to  join  in  thefe  fpecu* 

lations  for  the  relief  of  the  Batavian  trade,  than  for 

any  purpofes  of  a  more  diplomatic  nature.     Hxs  com* 

miilion  was  fugh,  that  it  might  exift  without  his  being 

acknowy 
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mcknowledged  as  a  public  accredited  miniiler  by  the 
American  Government,  and  therefore  the  claimant  is,  ^ 
perhaps,  entitled  to  the  benefit  of  the  di(lin£tion  which 
has  been  takdi,  that  tticife  pajiers,  though  mifdijbrous 
in  their  own  nature,  proceed  from  a  perfon  \yho  is  not 
clothed  with  any  public  official  charader.  They  came 
tb  the  hahdb  of  th&  i^ki^nV j'n  m  ai  variety 

6f  other  liettef^  fVom  pHv'atfe  perlbns :  th^  were  con- 
liealed  in  sfli  eiivelope;  addrefled  to  a  private  perfoiii 
aihd  v^^re  iaSieci  oh  board  in  a  neutral  country :  thefe 
sfrfe'ciYcdftiftahceS  whrch  w6uTd  rather  induce  the  Court 
ib  cpiifider  xhi^  cafe  as  excepted  from  the  general  rule, 
which  does  m)t  pern^  a  neutral  mafter,  carrying  di{^ 
pattcfhes  fot  the  e^emy,  to  (hefter  htrnfetf  under  the 
(rieii  of  ignorance.  In  th6  pifeieiit  infiance  ihe'^Jme^ 
riccin  ma!Fer  denies  aH  knowledge  of  the  cont^ts  of 
thefe  papers,  sind  the  benefit  of  that  deiiial  will  extend 
tb  the  cargo ;  it  k  not,  th^refbv^,  a  cafe  in  which  the  . 
property  is  to  be  cotafifcated,  although  in  tins',  ais  ixi 
every  other  inftanc^  in  t^hich  the  enemy's  dispatches 
a^  foUnd  on  bbkrd  a  Veflel,  he  ha]s  juftly  fubje£^ed 
himibtf  tb  all:  die  ihtohvenil^cies  of  feiz'ure  and  de« 
teh^n,  and  to  aff  the  expences  of  thofe  'judoil' 
£i(jumcs  which  they  have  occalionedt 
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>^«m  CONSTAMTIA  HARLESSEN,  Kkudsok. 

Judgment. 
o^  «*;**'  ,  CIR  miliam  ScoT/.— The  qudtion  in  this  cafe  is^ 
2|4^^53  whether  the  owners  of  the  cargo  are  entitled  to 
M^owm  dedud  from  the  freight  which  had  been  formerly 
ISaTiSSS^  decreed  to  the  Dani/h  mafter,  and  ia  now  claimed  by 
•^J^^jj^  the  Crown^  a  fum  of  money  advanced  to  him  undar 
vepBe,  the  following  drcmnftances :    It  sq)pears  that  thp 

mafler,  who  had  (ailed  from  Salony  m  Sfain^  with  a 
caigo  of  brandy,  for  Varelj  overfhot  the  Tadbe^  and 
got  in(o  Arendabl^  the  port  of  his  owner*  in  Nmr^ 
wdy^  under  fome  plea  of  diftrels;  he  there  caufed 
the  cargo  to  be  landed,  and  the  JDiip  cepaired^  at  a 
confiderable  expence,  and  wrote  to  the  confignees  of 
the  cargo,  dating  that  a  general  average  had  been 
incurred  by  damage  at  fea,  which  would  reduce  him 
to  the  necd&ty  of  taking  up  monies  upon  bottomree  to 
enable  him  to  proceed  on  the  voyage.  The  con* 
fignees, « who,  I  fuppofe,  faw  no  other  means  of  frud- 
litating  the  paifage  of  thdr  cargo,  finding  that  the 
money  required  by  the  mafter  was  leis  than  his  freight 
would  amount  to,  authorized  him  to  draw  for  the 
^  amount  on  Mr.  Hockmeyer^  of  Hamburgh.    This  was 

4one  upon  a  ufage  which,  from  the  neceiHty  of  the 
cafe,  I  fliould  have  fuppofed  to  be  cuftomary  amcHig 
merchants,  even  if  it  had  not  been  certified  by  affida- 
vit. The  nature  of  the  advance  is  a  little  indeter- 
minate  at  the  time  when  it  is  made,  as  it  cannot  then 
be  afcertained  whether  or  not  any  average  is  due, 
and  as  freight  is  not  samed  until  the  conclufion  of  the 

voyage, 
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voyage,  the  final  fettlement  is  very  properly  referred 
to  that  period ;  becaufe,  if'  it  Ihall  turn  out  that  no  ^Mmm 
average  was  due,  or  at  leaft  not  to  the  extent  of  the  ^ 
money  advanced^  then  either  the  whole  or  part  is  de*     ^^w. 
du£ked  from  the  fraght  on  the  arrival  of  the  veffel.  It 
is  perfedly  underflood  that  the  advance  is  made  by  the 
merchant  looking  to  the  freight,  as  his  fecurity  for  this 
money,  let  the  cafe  turn  out  as  it  may ;  if  average 
is  due,  it  is  imderftood  that  it  ihall  be  confidered  as 
ad^vanced  for  that  purpofe ;  if  not,  that  the  money 
^all  be  taken  as  an  advance  of  freight.     In  the  pre^ 
fent  cafe  the  (hip,  before  fhe  was  divefted  of  her  neu- 
tr^  chara&er,  had  been  captured  and  brought  txy 
^^^rnwutb ;    and  freight  was  decreed  to  the  Danijh 
^"^after  by  this  Court.     But  before  the  departure  of  the- 
^^flel  Danijb  hoflilities  broke  out,  and  the  fhip  was 
^gain  feized  and  condemned  to  the  Crown,  which 
^^eix  fucceeded  to  all  the  rights  of  the  Danijh  mafter 
^S^uuft  the  cargo,  and  to  all  the  obligations  to  whkh 
'^^  Had  fubjefted  himfelf,  fo  far  as  they  arife  out  of 
^^^t  identical  tranfadion  upon  which  his  claim  againft 
^*^e   cargo  is  founded.     There  may  be  other  rights  and 
^^  ligations  arifing  out  of  foreign  and  remote  tran& 
^^^tiojis  with  which  the  Crown  is  not  affefted ;  and 
^I^<^ii  this  principle  bottomree  bonds  have  been  dii^ 
f'l^ci^^red,  either  becaufe  they  do  not  arife  out  of  the 
'^^^ividual  tranlaftion,  or,    if  they   do,   becaufe  the 
Sgation  is  contra£bed  with  third  perfons,  and  not 
een  the  owner  of  the  fhip  and  cargo*     But  the 
^C3wn  is  bound  to  take  cum  onere^  though  not  cum 
^^^'we  univerfali ;  and  as  the  owners  of  the  fhip  and 
o  were  entitled  to  fet  off  fagainft  each  other  all 
u£Uons  arifing  out  of  this  unmediate  tranfadion, 
^*^^  Crown,  which  fuccecds  to  the  rights  of  the  neutral 

mailer 
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matter  exactiY  m  tltat  proporaon  in  which  be  -woold 
]Ufti.xtM».    have  poflefled  them,  in  accepting  thofe  rights  is  bound 
-    •     ^   te  make  fuch  deductions  as  the  DaniA  mafter  would 
9fif^        have  allowed  if  he  had  continued  neutral.    Then, 
what  w;as  die  condition  of  the  neutral  inafter,  in  com- 
mon juftice  and  by  the  law  merchant,  as  it  has  beea 
Certified  to  the  Coturt?    The  merchant,  who  had 
advanced  this  money  under  an  uncertainty  whether  it 
itas  ultimately  to  be  confidered  as  average  or  fireight, 
had  a  right  to  confider  it  as  an  advance  of  freight, 
as  foon  as  it  became  certain  by  the  event  that  no 
X  average  was  due.    The  right  of  making  the  deduc« 

&n  could  never  have  been  made  a  queftion  between 
ibe  mafter  and  the  owner  of  the  cargo ;  and  the  voyage 
being  now  tenninated,  by  capture,  as  entirely  as .  if 
the  (hip  had  arrived  at  Varelj  the  Crown  can  claim  no 
exemption  from  obferving  the  fame  conduct  Where 
the  Crown  takes  to  itfelf  the  rights  of  one  of  the  par- 
ties  againft  the  other,  fo  far  as  they  arife  out  of  the 
individual  tranla£tion,  4  am  of  opinion,  that  it  is  to 
the  fame  extent  bound  by  the  obligations  of  that  party 
towards  the  other,  and  therefore,  without  breaking 
in  upon  the  principle  that  the  Crown  is  not  to  regard 
latent  remote  claims  of  third  parties,  ariiing  on  foreign 
i  tranfaSions,  I  fhall  allow  the  money  which  had  beea 

advanced  to  be  dedii£):ed  from  the  frdght. 
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LADY  >«NN,  WMttEtL.  .  Jia|«h 

Judgment-  '  ^^   " 

^IR  William  Sr^//.— Tbis  queftion  arHes  09  the  2&  ^^^ 
miiiion  oF  a  definifive  alkgadon  offfsced  on  tbe  d^TSSV 
x>f  the  owners  C3#  this  veffd,  in  oppofition  to  a  •'^«^^* 


fuit  for 

demand  of  wages  by  a  mariner.  The  obje^on  which  «w««*^ 
lias  been  taken  is^  that  the  m^fter  is  not  a  competent 
"witnefsy  and  confequently  that  the  owners  are  not  at 
liberty  to  plead  the  letters  which  they  received  iiqvx 
him,  ftating  the  arrival  of  the  (hip  m  the  Wejl  Indiis^ 
and  the  defertion  of  the  party  who  brings  this  fuit» 
-But  I  am  not  aware  of  any  .general  objection  to  the  ' 
competency  of  the  mailer  of  a  vefiel  as  a  witne&  in  a 
fuit  for  wages.  The  mariner  has  his  ele^on  whetl^ 
he  wiH  proceed  ag^ft  the  owners,  the  mailer,  or  the 
flop ;  and  in  this  cafe  the  proceedings  being  infUdi^ 
ag^dnil  the  owners,  the  mailer  has  no  ^nmediat^  is^t* 
reft  in  the  fuit,  iaihd  therefore  is  not  an  incon^p^dSit 
witnefs  by  any  rule  with  which  I  am  acquaintadi 
though  it  may  certainly  be  neceflary  to  watch  Jus  tef« 
timony  with  jealoufy,  aahis  condu^  may  coniUQ^te  a 
material  part  of  the  adyerfe  cafe. 
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JWyM.  FORTUNA,  BHASCR. 

ft««*«^^«     ^T'HIS  was  the  cafe  of  a  Hamburgh  flup  which  was 

captured  on  a  voyage  from  chat  port  to  H^//^iiiu/, 
with  a  cargo  of  mifccilaneous  arcides,  and  proceeded 
againfl  for  a  breach  of  the  Order  in  Council  of  the 
2  lit  May  1809,  ^y  ^^^  the  trade  to  Heligoland  is 
confined  to  Britijb  (hips* 

On  behalf  of  the  Claimants  it  was  contended — That 
the  (hip  and  cargo  were  proteded  by  a  Britifh  ficence, 
which  was  in  the  pofleflion  of  the  ihipper,  who  was 
not  on  board,  permitting  a  veffel,  bearing  any  flag 
except  the  French^  to  |)roceed  with  a  cargo  from 
Norden^  pafling  Eaftward  of  the  ifland  of  jMs^y  or 
from  Heligoland^  or  any  port  eaftward  of  the  ifland  of 
Jujfiy  as  far  as  the  river  Eyder^  incIuHve,  to  any  port 
o^.  this  kingdom  North  of  Dover.  Subfequently  to 
the  capture  the  licence  was  endorfed  for  this  vefiel  by 
the  (hipper. 

Judgment. 
Sir  William  Scott. ^^T\m  is  a  queftion  refpe£ting  the 
importation  of  goods  from  Hamburgh  to  Heligoland* 
The  ifland,  I  obferve,  is  not  defcribed  in  the  Order 
tn  Council  as  a  part  of  the  dominions  of  His  Majeftjy 
|)Ut  is  fpoken  of  only  as  being  now  in  His  Majefty's 
poflefiion;  and  therefore  it  does  not  fland  on  the 
footing  of  a  colony  or  an  eftablifhed  fettlement.  This 
Order  in  Council  is  of  a  nature  peculiar  to  the  or- 
cnmfbnces  of  the  place ;  its  provifions  are  not  matter 

of 
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of  munkipad  regulation,  but  rather  of  military  and        n* 
temporary  dire^on,  prefcribing  what  the  commerce    ^^^^^'^^  . 
of  the  place  ihall  be,  and  the  manner  in  which  it  is  to     jifw  gd^ 
be  approached.    Now,  it  certainly  muft  have  been       ****• 
intended  that  the  Order  fhould  be  operative  j  and  how 
k  is  to  be  carried  into  eflfed  without  the  application 
of  the  authority  of  this  Court,  I  do  not  fee.  ,  The  * 

jurifdi£tion  'of  the  Court  of  Exchequer  would  not, 
i  prefume,  extend  to  a  port  fo  conftituted ;  all  that 
could  be  done  without  the  afliftance  of  the  Prize 
Court  would  be,  to  prevent  the  landing  of  goods,  by 
means  of  cuftom-houfe  officers,  if  any  are  ftationed 
^ere,  which  I  can  hardly  fuppofe  to  be  the  cafe ;  but 
2^®  to  goods  already  brought  on  fhore,  they  might, 
P^^haps,  be  feciure.    I  cannot,  therefore,  but  think, 
f'^^t  it  was  intended  by  His  Majefty's  Government  that 
^^  fiiould  lie  with  this  Court  to  give  eflfed  to  the  OrdCT^ 
^^<1  I  am  fortified  in  this  opinion  by  the  words  of  the 
'^^  claufe,  in  which  "  the  Lords  of  the  Admiralty^ 
Conjointly  with  the  Lords  of  the  Treafuryj-'^are 
equired  to  give  the  necefTary  dire£kions  herein.** 
i  provifions  of  the  Order  are  exceedingly  flrong : 
foreign  veifel  (except  as  before  excepted)  ihall 
enter  into  the  port,  harbour,  or  road,  lying  be- 
^^een  the  Ifland  of  Heligoland  and  Sandy  Ifland^ 
9jid  the  (hoals  of  the  faid  ifland,  refpeftively,  and 
^ronmionly  called  or  known  by  the  names  of  the 
^mrth  Haven  and  the  South  Haven,  under  any  pre- 
^^ence  whatever."    Thefe  are  very  unlimited  ex«^ 
^ons  undoubtedly ;  but  it  goes  on  to  provide  that- 
^10  godd^,  wares,  or  merchandize  whatfoever,  ihall 
l>e  in  any  manner  put  on  ihore  in  any  part  of  the 
Jiid  Ifland  of  Heligoland^  from  any  fuch  foreign, 

"  veifel. 


* 

^T|ie       ^^*  .veflel,  or  c^ed  from  the  Ikore  <^  fuch  ifland  to 
^^^'^^^^     cc  ^y  jf^j^jj  foreiga  ydTel,  or  in  any  manner  tranlhip- 


"  ji<^>u^     ^^  Jpe4  frpp  any  fuch  fordg^  vjeflel  into  any  Teffd 
}pa       <c  Iitying  in  the  faid  harbour,  port,  orjoad}  or  from 

.^^  any  yeflel  lying  in  the  laid  harl^ur,  port^  or  road, 
<<  into  any  fuch  foreign  veflel.'*  Nothmg  can  be 
mpre  clear  than  that,  under  this  Order,  it  is  not  lav- 
fiii  for  foreign  veflfeb  to  go  to  Heligoland  and  traoQ^p 
th^  cargoes,  even  into  £r/^(/S&.ih^;  it  is  intended 
to  exclude  all  accefe  of  foreign  ve&ls,  unlefe  thej 
come  there  under  His  Ma^efty's  fpedal  licence,  or  in 

.^s^iJl.  '  Words  cannot  be  more  imperatiye  than  thefe, 

.if  d)is  Court  is  the  organ  which  is  to  carry  the  Order 
intp  execution.  I  feel  great  difficulty  in  laying  dot 
there  is  siny  thing  in  the  licence  which  wfis  not  on 
board  th&  veflel  that  can  proted  the  cafe,  I  (honldbe 
exitiemdly^lad  to  relieve  tl)^  parties,  if  it  were  pp^ble, 

.  but  I  do  ;aot  fee  how  I  can  efcape  out  of  the  qUi^idops 
which  the  Qrder  in  Council  impofes  on  me.— *Ship  aad 
cargo  condemned. 
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zSxa 

(Inilance  Cburt.) 

*T^HIS  wa6  a  queftion  arifing  on  the  admiffion  of  a  ^^?T*^  ** , 

libel  offered  oil  behalf  of  the  mate  and  a  feaman  rica%  reamn 
belonging  to  this  fhip,  in  a  fuit  for  fubtr?ftion  of  J,"3SeS»» 
%rage8 ;  a  claim  being  made  by  them  upon  the  matter,  ^p- 
under  an  aft  of  the  America^  Congrefs,  for  thi-ee 
months  pay  over  and  above  the  wages  due  to  them, 
in  confequenqe  of  their  being  difcharged  in  this  coun-^ 
try.  .  The  libel  pleaded  the  rate  of  wages  and  the 
terms  of  the  voyage  in  the  ufual  manner,  and  alfo  the 
jfollowing  extrad  from  aii  Aft  of  Congrefs,  beclringdate 
ftSth  February  1803,  which  was  printed  at  the  back  of 
the  thaiiner*^  contraft,  intituled.  An  A61  fupplementary 
to  ibe  Ad  concerning  Con/uls  and  Vice  ConfuJsj  and  for  the 
Proteilion  of  American  feamen.  "  And  be  it  further* 
**  enafted.  That  whenever  a  (hip  or  veflel  belonging  to 
*^  a  citizen  of  the  United  States,  mall  be  fold  in  a  fo^ 
•'  reign  country  and  het  company  difcharged,  or  when 
^  a  feaman  or  mariner,  a  citizen  of  the  United. States^  . 
•^  fiialU  with  his  own  confent,  be  difcharged  in  a  foreign 
**  country,  it  (hall  be  the  diity  of  tlie  maftef  or  cbm- 
^  mander  to  pay  the  Conful,  Vice-Conful,  Commercial 
**  Agent,  or  Vice-Commercial  Agent,  for  every  feaman 
*^  or  mariner  fo  difcharged,  three  nionths  pay  ov^r  and 
^«  above  the  wages  which  may  then  be  due  to  fuch 
^^  mariner  or  feaman ;  two  thirds  thereof  to  be  paid 
^  by  fuch  Conful  or  Commercial  Agent  to  each  fea^ 
«<  man  or  mariner,  fo  difcharged^  upon  his  engage* 
^  ment  on  board  of  any  veflel  to  return  to  the  United 
tajui#  *  *^4tateB, 
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Tht     .^  ^  States,  and  the  other  remaminc:  third  to  beretamed 


w^ 


*•  by  him  for  the  purpofe  of  creating  a  fund  for  the 
^ay^ts^  ^  payment  of  the  pafTages  of  feamen  or  mariners^ 
^  citizens  q£  the  United  States^  who  may  be  defirons 
**  of  returning  to  the  United  States,  and  for  the 
maintenance  of  American  feamen  who  may  be  defti- 
tute  and  be  in  fuch  foreign  port/*  The  libel  thoi 
Went  on  to  plead,  that  by  a  circular  Order  to  Confub 
of  the  United  States  it  was  dire£ted,  that  '*  all  ind- 
^  dents  of  a  nature  calling  for  judicial  redrefs  muft 
**  be  fubmittcd  to  the  local  authorities/'  The  libel 
concluded  with  praying  the  Court  to  declare  the 
monthly  wages  to  be  due  and  payable,  and  alfo  to 
decree  three  months  advance  pay,  over  and  above  the 
faid  wages,  to  be  paid  to  William  Lyman  Efquire,  Con- 
ful  General  of  the  United  States,  refident  in  London^ 
to  be  by  him  applied  purfuant  to  the  faid  AQt  of 
Congrefs. 

Judgment. 
Sir  miliam  Scoit.^This  is  the  firft  cafe  of  the  kind 
which  has  been  brought  to  the  notice  of  the  Court, 
and  I  certainly  feel  great  difficuhy  refpeding  the 
admiffion  of  the  libel.     We  kRow  the  language  which 
has  been  occafionally  held  in  the  Courts  of  Com- 
mon Law  with  refpeft  to  the  jurifdiaion  which  this 
Court  exercifes  in  cafes  of  mariners'  wages.    Suits  for 
wages,  due  to  mariners  of  our  own  country,  have  been 
faid  to  be  entertained  by  the  Court  of  Admira.lty,  more 
from  a  kind  of  toleration  founded  upon  the  general 
convenience  of  the  pradice,  than  by  any  dire£k  jurifdic- 
"^tion  properly  belonging  to  it,  although  the  cxercife  of 
*fuch  a  jurifdidion  has'exifted  from  the  firfl  eftalHi(h- 
ment  of  fuch  a  Court.    In  variox^  infbuices,  in  order 
»  '    '     •    to 
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to  prevent  a  failure  of  jiiilice,  this  Court  has  gone  a        The 
ftep  further,  and  as  yragies  are  due  by  the  general   ' 
maritime  law,  however  modified  by  the   particular     May%sth, 
reflations  oi  different  countries,  it  has,  with  the 
confent  of  the  accredited  agent  of,  their  own  Govern- 
ment, entertained  |Mroceeding8  for  wages  at  the  fuit  of 
foreign  feamen,  againft  foreign  Veffels  in  which  they    . 
have  ferved,  fuch  veffels  being  in  the  ports  of  this 
kingdom.      But  here  the  other  part  of  the  claim 
does  not  arife  out  of  the  general  maritime  law,  but 
merely  out  of  a  municipal  law  of  the  United  States  ; 
and  I  fhould  find  great  difficulty  in  confidering  t|;us 
recital  of  the  aft  of  Congrefs  as  any  part  of  the  con- 
trad,  as  it  is  only  printed  on  the  back  of  the  inftru- 
nient,  and  is  not  at  all  referred  to  therein. — Court 
tooktime. 

On  afubfequent  day  the  Court /aid. — ^With  relpeft  to 
the  wages,  I  am  fo  far  willing  to  entertain  the  fuit  with 
the  confent  of  the  reprefentative  of  the  United  States  ; 
but  I  do  not  think  I  have  jurifdidion  to  enforce  a  mu- 
nicipal regulation  pf  that  country :  had  I  that  power,  1  . 
fliould  be  ghid  to  do  it  in  the  prefent  inflance }  but  I 
think  the  probable  effeSt  of  this  Court  entertaining  it 
in  its  prefent  form  would  be  a  prohibition.  At  the 
fiune  time,  it  appears  to  me,  that  if  the  regulation  were 
embodied  in  the  contrad,  fo  as  to  compofe  a  part  of 
it,  the  Court  might  be  impowered,  in  that  cafe,  to  carry 
it  into  full  effect  as  aA  article  of  the  contraft  between 
-^e  parties* 
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JOHAN  AND  SIEGMUND,  NttOBL- 

(Inftanqe  Court) 

SI!SS^nS^  npHIS  was  the  cafe  of  a  Hamburgh  (hip  which  hai 
^I^^^Jfe  *^^^  arrefted  in  the  port  of  Plymouth  at  the  fuit 

ctifonipiiii^  of  C.  F.  Granttffoi  Londorij  merchant,  as  the  lawful 

attorney  of  C.  Storzell  and  others,  all  of  Hamburgh^ 
and  defcribed  as  the  owners  of  fifteen  iixteoith  ihares 
of  the  fhip  in  a  caufe  of  poiTefTion  againft  the  mailerf 
alfa  of  Hamburgh  J  and  owner  of  the  remaining  fix* 
feemh  part. 

Judgment. 
Sir  William  S^r^?//.— This  is  a  caufe  of  pofleffion,  at 
the  fuit  of  a  nuifiber  of  perfons,  who  hold  fifteen  fiz« 
teenth  (hares  of  this  veifel,  againft  the  ma/lei'f  who  is 
the  o^mer  of  the  remaining  (ixteenth.  If  this  were  a 
Britijh  fhip,  there  can  be  no  doubt  that,  by  the  piac« 
^  tice  of  this  Court,  it  would,  upon  the  implication  of  a 

majprity  of  the  parties  intereftcd,  proceed  to  difpotfeft 
tlie  mailer,  though  a  part  owner,  without  minutdy 
cpnfidering  the  merits  or  demerits  of  his  condud. 
But  I  do  not  know  of  any  inftance  in  which  the 
Court  of  Admiralty  has  entertained  a  fuit  of  this 
nature,  in  the  cafe  of  a  foreign  fhip.  The  Courts 
with  the  confent  of  the  parties  and  of  the  accredited 
'agent  of  the  country  to  which  they  belong,  certainly 
does  hold  plea  of  caufes  between  foreigners,  arifpig  on 
the  jus  gentitim\  Xmt  this,  I  think,  is  a  safe  which 
cannot  be  fo  confidered,  becaufe  whatever  may  have 

4  been 
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been  the  general  nUe  under  the  old  civU  law  in  cafes 
of  pofleflion,  it  has  been  varioufly  modified  by  the 
Municipal  law  of  different  countries ;  and,  therefore,  ' 
by  entertaining  this  fuit,  I  might  deprive  the  parties 
of  thofe  rights  to  which  they  are  entitled  by  the  law 
of  their  own  country,  as  adminiflered  in  thofe  Courts 
to  ^^^hich  they  are  direSly  and  properly  amenable. 
By    the  law  of  this  country,  as  underftood  and  ap« 
plied  by  this  Court,   the  majority  of  owners  are 
^titled  to  the  poflfeflion;    it  is  not  fo  by  the  law 
of  f^me  othe^  countries ;  what  may  be  the  law  of 
^^nAurgb  I  cannot  tell ;  but  I  might  be  guilty  of 
great  injuftice  if  I  were  to  take  upon  myfelf  to  a{>ply 
the  local  regulations  of  this  country  to  the  cafe  of  a 
^^mburgh  fhip.    ,By  the  law  of  Hamburgh ^  the  mafter 
^ay  have  a  paramount  right,  as  owner  in  poffefEon, 
^^  he  may  have  a  right  to  retain  the  poffeflion  as  a 
*^curity  for  his  wages,  or  for  the  payment  of  accounts 
^ut-ftanding  between  him  and  the  other  owners  j  in 
^ort,  there  may  be  the  greatefl  diverfity  in  the  law  of 
Afferent  countries  upon  this  fubjedl.     I   am   very 
*enfible  that  great  inconvenience  may  arlfe  to  -the 
Owners  of  foreign  veffels  from  the  want  of  a  competent 
JUrifdi£Hon  in  the  country  where  the  fhip  happens  to 
*e  }  the  mafter  may  be  roving  about  from  the  port 
^f  one.  country  to  another,  and  it  may  be  extremely 
difficult  for  the  reft  of  the  owners  to  purfue  him  with 
^ffed  by  any  procefs  that  the  Courts   of  his  own 
coxmtry  can  fumifh.     It  is  difficult  to  fuggeft  the 
remedy  in  fuch  a  cafe,  but  I  am  of  opinion  that  the 
defeft  cannot  be  fuppUed  by  this  Court,  as  the  right 
of  poffefEon  has  not  been  left  to  depend  upon  the 
-  S^eral  maritime  Law  of  Nations,  but  has  been  vari- 
^fly  fettled  in  the  different  maritime  codes  of  differ 
^^t  couatrieSf 
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^  .^  CORNELIA,  RdosE, 

xSxo. 

(Formerly  the  Nautilus  of  Sunderland.) 

proe  ve(rei,fii€  T^HIS  fluD,  Under  Prtiffian  colour^  was  captured  ofi 
under  9  fentence  •  &  voyage  iTom  Boulogne  to  Varel  m  baUalt,  vitli 
!!^'J^n!^  *.  Britijh  UccMce  on  board,  and  carried  into  the  pan 

owner  dhrefUd.      ^f  i)^^,} 

The  prefent  quefUon  arofe  on  a  claim  for  reftitutidb 

^nfalvage  given  on  behalf  of  Thomas  Nicbotfon  dt 

^  Bijbtfpfwearvioutb  as  the  former  Britijh  owner ;  the 

veflel  having  been  feized  by  the  enemy  upon  the  coin* 
mencement  of  hoftiltties. 


Judgment. 
Sir  William  Scott.^1  think  there  is  little  doubt 
that  the  fhip  did  originally .  belong  to  thefe  Britifi 
claimants ;  but  the  queftion  is,  whether  under  all  the 
circumilances  of  tho^afe,  they  are  entitled  to  reftttii- 
don*  If  at  the  time  when  this  veflel  was  taken  it  was 
clearly  in  the  poflfeflion  of  the  enemy,  they  would 
have  a  right  to  receive  their  property  again,  whethfir 
there  had  been  a  fentence  of  condemnation  or  not} 
becaufe  fuch  ientence  operates  nothing  againft  the 
rights  of  the  Britifi  owner.  But  if,  under  the  aor 
thority  of  a  fentence  in  the  enemy's  Court  of  Vnstf 
there  has  been  a  fale  of  the  veiTel  to  a  neutral,  that 
iale,  which  transfers  the  property  to  the  neutral  pur« 
chafer,  will  bar  the  claim  of  the  originail  Britifi 
owners  againft  the  neutral  holder.    This  ihipy  I  dth 

.ferve,  was  feized  in  the  harbour  ofBcfil^pii  upon  the 

breakfliff 


list* 
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breakmg  out  of  the  war,  and  there  can  be  very  UttM        tIm  ^ 
doubt  that,  prior  to  the  faie,  a  fentence  of  condenuuiF-  ^ 

cion  had  pafled ;  the  law  is  not  at  any  tame  forwar4  Jwu  jthi 
to  prefume  any  unneceflary  departure  from  eftabliflied 
modes  of  proceeding ;  and  in  this  inftance  the  pre^ 
fumption  is  ftrengthened  by  the  length  of  time  dur- 
ing  which  the  veffel  lay  in  the  enemy's  port.  A  fen- 
tence of  condemnation  was  found  on  board  the  veflel^ 
which  has  been  exhibited,  but  it  turns  out  that  it 
refers  to  a  (hip  cdled  the  Adelaide  of  Quebec ;  whereas 
this  (hip  is  called  the  Nautilus  of  Shields.  No  doubt 
this  is  a  ftartling  circumftance,  but  I  cannot  uhder^ 
take  to  fay,  that  if  it  were  poflible  to  get  at  the  whoi^ 
of  the  hiftory  of  th^  veiTel,  the  drcumflance  might, 
not  be  fatisfadorily  accounted  for.  Taking  it,  there* 
fore,  on  the^  prefumption  that  a  fentence  of  condem- 
nation has  pafled,  is  there  any  fufficient  evidence  of 
the  fa£t  of  transfer  ?  I  think  the  drcumflances  are 
fuch  as  would  very  much  leaye  it  a  cafe  of  further 
proof,  if  the  neutral  purchaier  were  now  in  the  caufe^ 
becaufe  the  principal  point  that  arrefted  the  attentioii 
of  the  Court  was,  the  very  little  intercourfe  that  had 
fubfifted  between  the  mailer  and  the  aiferted  neu* 
tral  owner.  But  further  proof  cannot  in  this  inftandk 
be  obtained,  beaufe  any  call  that  might  be  mad^  upon 
the  afTerfed  purchafer  at  Embden  would  not  be  aiii» 
fwered,  as  he  has  no  further  intereft  ill  the  queftioiiy 
the  licence  not  being  of  a  nature  to  prote£t  a  voyage 
of  this  dcfcription.  The  Court,  therefore,  muft  look^ 
to  the  oitenfible  charaifter  of  the  veflel  at  the  time  of 
capture;— (he  is  under  ih^  Pruffian  flag  and  pais; 
Ibe  has  the  infignia  of  Frujftan  property ;  and  under 
the  defed  of  evidence,  which  before  would  only  hav^ 
inade  it  a  ca&  of  further  proofj  I  muft  confider  it  ay 

n  4  FruJJiam 
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The         Pruffian  property.    At  the  Csune  time  I  think' di« 
former  owner  was  juflified  in  ^ertipg  his  claim,  and 


>»^ 


t^i^  I  fliali  aMow  him  his  expences,  but  the  fhip  muft  be 
.condemned  to  the  captor,  who  fucceeds  ia  (1^9  cafo 
*  to  all  the  rights  of  the  neutral  purchafer. 


wy »».  FRIENDS,  Creiqhtok, 

Judgment. 
^SSTth^v^y.  fJR  William  Src;//.— This  was  the  cafe  of  a  Britijk 
•«•  2*^^  yeffel,  which  had  been  chartered  at  Campeachj  for 

^^^y^ye^    the  purpofc  pf  delivering  a  cargo  at  Lijbon*     The 

fliip  had  fuccefsfiilly  profecuted  her   voyage  to  the 
yery  entrance  of  the  Ta^usy  when  flie  was  warned  oi 
by  the  blockading  fquadroQ.    Upon  receiving  this  inti- 
mation flie  condnued  for  fome  days  with  the  fleet^ 
'  but  a  gale  of  wind  coming  on  which  blew  her  out  to 
'  fea,  (he  was  picked  .up  by  a  Spanifi)  privateer,-  anrf 

was  foon  afterwards  retaken  by  a  Britijh  cruizer,  and 
carried  to  Madeirfi,  where  the  fhip  and  cargo  were 
ibid  by  the  recaptors,  to  pay  the  falvage.  A  claim 
has  fihce  been  given  for  ihe  fliip  and  cargo,  which 
was  decreed  to  be  reftored,  and  the  Court  has  now 
fo  confider  what  freight  is  due  under  the  circumfhmcet 
of  the  cafe.  On  the  part  of  the  owner  of  the  fhij>  it 
is  contended  that  the  whole  of  the  freight  is  due^  a9 
the  fliip  had  aftually  gone  up  to  the  mouth  of  the 
port  to  which  ftie  was  deftined.  On  the  part  of  the 
owner  of  the  cargo  it  is  contended,  that  no  freight  is 
due,  as  the  c&rgo  was  not  delivered  according  to  the 
|erms  of  the  charter-party.  Several  cafes  from  tbt  i 
pourts  pf  Commpn  Law  h4ve  beea  cited,  but  I  con-    - 

Mi 
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ids  it  does  not  appear  to  me  that  any  piindple  is  to 

be  extraded  £rom  them  thit  is  applicable  to  the  pre* 

asat  queftion^though  I  fhould  have  thought  that  fome 

<afes  of  Britijb  (hip3  which  had  come  up  to  the  very 

port  of  their  deftination,  and  were  prevented  from 

^charging  th^r  cargoes  there,  by  the  ad  of  the  fo- 

yereign  fiuthority  of  their  own  country,  muft  have 

p.ccurr^  in  thofe  Courts,  among  the  multiplicity  of 

cafes  which  the  prefent  extended  fyftem  of  blockade 

has  given  rife  to.    In  the  cafe  of  ^e  American  fhip^ 

tx)und  to -France  or  Hollandy  which  were  brought  into 

jthe  ports  of  this  country  under  the  prohibitory  law, 

the  full  freight  was  prpnounced  to  be  due  where  the 

owners  of  the  cargoes  eleded  to  fell  here ;  where 

they  did  not  eled  to  fell  here  the  Court  left  it  to  them 

to  fettle  the  freight  with  the  owners  of  the  ihips.     The 

Ck>urt  confidered   a  voyage  from  America  to  this 

country  very  nearly  the  fame  in  effect  as  a  voyage  to 

tliofe  contiguous  coimtries  to  which  thofe  veiTels  were 

€>ciginally  deftined ;  in  all  probability  the  markets  of 

^his  country  were  not  lefs  favourable   than  in  the 

Vlqckaded  ports,  and  no  doubt  the  fale  was  effed^ 

with  every  attention  to  the  interefts  of  the  owners  of 

the  cargo.     In  thofe  cafes  the  Court  gave  the  mafter 

^    the  f^jll  benefit  of  the  freight,  not  by  virtue  of  hift 

contrad,  becaufe,  looking  at  the  charter-party  in  the 

feme  point  of  view  as  the  Courts  qf  Commqn  Law, 

it  could  not  fay  that  the  delivery  at  a  port  in  England 

was  a  fpecific  performance  of  its  terms.     But  there 

j)eing  no  contrad  which  applied  to  the  exifting  flate 

of  feds,  the  Court  found  itfelf  under  an  obligation  to 

difcover  what  was  the  relative  equity  between  the 

parties.    Tlus  Court  fits  no  more  thaa  the  Courts  of 

Coounoi) 
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Common  Law  do  to  make  cc^traAs  between  parties ; 
but  as  a  Court  exercifmg  an  equitable  jurtfdi£tiott. 
It  confiders  itfelf  bound  to  provide  as  wdl  as  It  can- 
for  that  relation  of  interefts  which  has  unexpe£tedly 
taken  place  under  a  flate  of  fads  out  of  the  contemn 
plation  of  the  contraftlng  parties  in  the  courie  of  the 
tranfadion.  The  prefent  cafe  is  marked  with  peculiar 
misfortune,  becaufe  here,  after  the  fhip  had  beea 
ftopped  by  the  blockading  force,  (he  was  blown  out 
to  fea,  and  being  fubfequently  taken  out  of  the  handi 
of  the  mafter,  (he  was  carried  by  the  recaptori  to  a 
diilant  port,  and  there  fold,  together  with  her  cargo, 
at  a  great  lofs.  In  this  cafe,  therefore,  lofs  is  un* 
avoidable,  and  the  only  queftion  is,  upon  whom  the 
weight  of  it  (hall  fall ;  now  if  the  incapacity  of  com^ 
pleting  the  voyage  could  be  exclufively  attributed  to 
one  of  the  parties,  it  would  be  proper  that  the  loft 
fliould  fall  there ;  but  the  hGt  is,  that  the  calamity  is 
common  to  both,  for  both  Ihip  and  cargo  were  equally 
aSeded  by  the  blockade.  The  (hip  could  not  have 
entered  the  interdided  port  in  ballafl,  any  more  than 
the  cargo  could  have  entered  it  in  any  other  vehicle. 
The  lofs  arifes  from  the  common  incapacity  of  the  one 
and  of  the  other ;  I  think,  therefore,  that  what  equity 
would  fugged  is,  that  the  lofs  fhould  be  divided ;  and 
vnder  thefe  circumflances  I  fhaU  dired  a  moiety  of 
the  frdght  to  be  pai4 


^ 
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COURIER,  Erick.  '^Tsi^ 

*T^HIS  fliip  had  (ailed  on  a  deftination  from  Pillau  to  Breach  of  order, 
Colbers:^  but  the  mafter  in  the  coiirfe  of  the  miinon  given  by 
voyage  entertaining  doubts  as  to  its  legality,  applied  to  ^'^{^^  noul  ** 
the  commander  of  a  J?ri///&  cruizer,  who  gave  him  J^^iS^^P^ 
permiffion  to  proceed.     It  was  contended  on  behalf 
pf  the  claimants,  that  although  this  was  a  prohibited 
voyage  under  the  Order  of  7th  January  1807 ;  the 
permifficHX  given  by  a  Britijh  officer  was  fufficient  tQ 
entitle  the  cafe  tq  a  favourable  diftindion^ 

JUP0M£NT« 

'  Sir  William .  Scott.-^So  long  as  thefe  Orders  in 
Council  exift,  they  are  to  be  expounded  and  applied 
by  tbis  Court ;  and  if  they  prefs  with  any  unneceflary 
feverity  on  the  commerce  of  other  countries,  that 
may  be  matter  very  proper  for  the  confideradon  of 
His  Majefly's  Government  j  but  this  Court  muft 
proceed  upon  general  Rules  of  interpretation.  The 
Order  in  Coimcil  prohibits  neutral  veffels  to  trade 
between  ports  from  which  the  Briti/h  flagis  excluded: 
and  under  that  authority  this  Court  held  that  the 
trade  between  one  Frujftan  port  and  another  was 
illegal.  If  that  interpretation  was  erroneous,  it  ought 
to  have  been  correded  by  an  appeal  to  the  fuperior 
Court,  or  if  it  was  calculated  to  extend  the  reftric- 
tions  of  the  Order  beyond  what  was  intended,  it 
ihould  have  been  reprefented  to  His  Majefty's  Go- 
vemment,  for  certainly,  as  the  Order  flands  at  prefent^ 
h  does  aj^pear  to  me  to  admit  of  no  other  interpret 

tadon. 
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Tht        tadon.     The  other  conclufion  at  which  the  Court 
^^*"*'      arrived  was,  that  veffels  are  not  to  call  for  orders  at 
jwu  i9ch,    an  interdicted  port ;  and  although  that /rule  may  prefs 
'^^^        hard  in  particular  cafes,  agd  perhaps  in  this,  yet  if 
veffels  were  fuffered  to  touch  at  ports  where  they  are 
not  at  [liberty  to  trade,  it  would  enervate  the  whole 
effe£t  of  the  prohibition,  becaufe  it  would  be  im« 
poffible  to  devife  any  means  by  which  they  could  be 
prevented  from  delivering  their  cargoes  there.     In 
this  cafe  there  certainly  do  appear  to  be  fome  dr- 
cumftances  which  indicate  an  intention  on  the  part  of 
the  mafter  of  coming  on  to  this  country  after  touching 
at  Colberg^  but  the  h&  is„  that,  at  the  time  of  capture, 
the  Ihip  was  aftually  going  to  a  Pruffian  port.   Then 
what  is  there  to   take   the   cafe  out  of  this  peri}  i 
Nothing.     It  is  clear  that  in  the  original  intention  of 
the  owners  this  cargo  was  to  be  lent  on  a  protiibited 
voyage ;  the  mafter,  after  he  had. got  to  fea,  became 
doubtful  a^  to  the  propriety  of  proceeding,  and  made 
enquiry  of  a  Brittjb  cruizer,  whofe  commander  very 
improperly  gave  him  a  permiffion  to  go  on.     But  it  is 
not  the  miftaken  expofition  of  this  Brittjb  officer  that 
VErill  alter  the  law  of  the  cafe ;  the  Court  has  allowed 
mifinformation   upon  a  point  of  ^fa£t  to  .be  a  fair 
.     ground  of  indulgence ;  but  upon  a  queftion  of  law 
the  neutral  is  to  look  to  other  fources  for  inftru£lion. 
In  this  cafe,  indeed,  the  officer  does  not  affume  the 
light  of  interpreting  the  law,  but  he  affumes  a  right 
which  he  is  as  little  poifelTed  of,  that  of  fuperfeding  the 
Order  in  Council,  by  giving  this  veffel  permiflion  to 
go  to  the  interdifted  port,     I  do  not  fay  a  cafe  ought 
not  occur  in  which  the  Court  would  be  difpofed  to 
hold  an  officer  in  His  Majefty's  fervice  authorial  to 
^ffume    fuch  a  power,   but  it  piuit  be  a  cafe   of 

*xieceffity } 
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neceffity ;  as  for  inftance,  where  a  (hip  is  in  abfolute         The 
want  of  provifions,  or  is  otherwife  incapable  of  pro-      Coprhk. 
ceeding  to  an  open  port,  and  where  the  neceffity  alone     june  lyctt. 
without  fuch  permiffion  given  would  be  a  fufficient        *^*^* 
juftification.     Now  it  is  not  pretended  that  this  is  fuch 
a  cafe:  ;dl  that  the  certificate  of  the  Brjitifh  officer 
lays^is,  "I  have  permitted  thisveflel  to  proceed  from 
Pillauj  with  her  cargo  to  Colberg"    Did  he  poflefs 
any  authority  to  grant  fuch  permiffion,  in  the  very 
face  of  an  Order  in  Council  ?    It  cannot  be.     I  am 
very  forry  that  this  condud  in  the  Britijh  officer  has 
had  the  effed  of  miileading  the  mailer  of  the  veifel, 
but,  at  all  events,  his  owners  have  not  been  deceived  ; 
thdrs  was  the  original  purpofe  of  fending  the  veifel 
to  an  interdifted  port,  and  from  which  purpofe  they 
had  never  departed.    At  the  fame  time  it  is  not  with* 
out  fome  degvee  of  pain  that  I  condemn  this  (hip  and 
cargo,  as  proceeding  to  an  interdicted  port  under  an 
infufficient  authority. 
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*«w  aM^  CHARLOTTA,  EtLIOti 

18x0.  ' 


«r  «x  ^^  %^  *■•  ■  t  *^  *  • 

ClR  William  Sr^.— TIm  cafe  has  already  bem  before 
the  Court  once  or  twice,  and  I  have  now  come  to 


Judgment. 

Breach  of  block* 
Ads  -^ndleged 
*diftrtft— excuTe 

a  determmation  to  permit  the  attendance  of  Trinitf 
Mafters.    It  is  the  cafe  of  an  American  fhip  which  was 
proceeding  on  a  voyage  from  Bojim  to  Peterjburgb^  and 
put  into  the  Texel  in  diftrefs.     At  the  fornjer  hearing 
I  was  much  inclined  to  hold  that,  although  a  vdfel 
going  into  a  blockaded  port  would  be  fubje^l  to  con- 
demnation, the  legal  prefumption  that  fhe  is  going  in 
there  for  the  purpofes  of  trade,  was  oufted  by  the 
hOi  of  her  being  taken  coming  out  without  having 
delivered  her  cargo.     But  I  think  that  the  cafe,  in  the 
firft  inftance,  is  fit  for  further  enquiry,  becaufe  if  it 
fliall  turn  out  that  the  (hip  went  in  for  the  purpofe 
only  of  getting  repaired,  and  that  the  port  of  the 
Texel  was   a  fair  port  to  make,  with  reference  to  the 
alledged  diftrefs,  the  cafe  will  be  entitled  to  be  favour* 
ably  confidered.  If,  on  the  other  hand,  it  fhould  appear 
that  there  was  no  fuch  neceffity,  the  legal  prefumption 
will  be,  that  fhe  aftually  went  in  there  for  the  fraudu- 
.    lent  purpofe  of  delivering  her  cargo  :  and  it  is  not  her 
having  come  out  again  without  executing  that  purpofe^ 
owing  to  fome  unexpefted  change  of  circumftances 
that  will  entirely  remove  the  illegality.     At  prefent  die 
Court  has  no  abfolute  conftat  that  the  veflel  came 
out  with  the  original  cargo  as  it  has  not  been  infpeSed } 
but  fuppofing  the  faft  to  be  that  the  cargo  remains 
the  fame,  but  that  (he  went  ^in  meaning  to  difpofe  of 

lo  it| 
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it,  and  there  found  the  rigour  of  the  French  decrees,        Th« 

or  the  difadvantages  of  the  market  to  be  fuch  as  to  ^^,_^^ 

frufixate  the  intentioa,  in  that  cafe,  the  delinquency     J^me  -Mi. 

of  a  fraudulent  intention  has  a£tually  been  confum-       ' '^ 

mated,  and  the  veiTel  would  be  fubjeft  ta  confifca. 

Cion.    I  ;un,  therefore,  defirous  to  look  a  little  further 

into  the  cafe,  in  order  to  know  whether,  her  going 

into  the  TixH^  after  pafHng  by  all  the  intermediate 

ports  between  the  ifland  of  Sjlt  and  that  place,  was  a 

ftep  which,  under  the  drcumflances  alledged,  ought 

naturally  to  have  been  taken.    The  Mafter  dates  in 

in  his  depofition,  ^*  that  having  paiTed  the  Texel  and 

*^  made  the  iiland  of  SylU  he  was  driren  back  by  ftreft 

*•  ofweather  and  compelled  to  put  into  port."  Ithiftk, 

therefore,  that  I  fee  enough  in  the  cafe  to  make  it  not 

improper  to  require  the  attendance  of  Trinity  Mafters, 

in  order  to  afceitain  how  far  the  Texel  was  fairly  a  / 

preferable  port,  under  all  the  drcumflances  of  the 

cafe.     Certainly  it  is  a  port  which  ought  not  to  have 

been  reforted  to  unlefs  under  the  cleareft  neceility. 

On  a  fubfequent  day — ^The  Trinity  Mafters  gave  it 
as  their  opinion  that  the  deviation  \ras  necefiary,  and 
diat  the  Texel  was  fairly  a  preferable  port,  as  the  (late 
of  the  wind  made  it  impoifible  for  the  fhip  to  proceed 
to  Gottenburgby  and  there  were  drcumflances  which 
made  the  ports  in  the  ndghbourhood  of  Sylt  obje£lion^ 
able.  This  bdng  a  fufEdent  jufUfication,  the  flup  and 
cargo  were  ultimately  reftored. 
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i8xa 

JtJDGMENT, 

&vXif  Jr  glR  William  Sro//.— This  is  a  cafe  which  involves  th« 
^^j^dT^  queftion  whether  thefe  American  fliips  and  cargoes 

bsvingccrtificaiet  whlch  Were  not  proceeding  to  French  ports  are  liable 
%<J2f*"  ^       to  pay  falvage  on  recapture  by  Britijb  veffels  out  of  the 

hands  of  the  enemy.     The  principle  to  which   this 

-     Court  adheres  is  that  no  falvage  is  due  where  a  fervici 

is  not  aftually  performed,  or  where  lofs  was  not  highly^ 

probable.     It  has  been  contem!ed  by  Dr  Dodfon  that 

falvage  is  due  upon  American  property  on  a  principle 

of  reciprocity,  and  a  cafe  has  been  cited  by  him  from 

.    Dallas* s  reports  of  cafes  adjudged  in  the  Courts  of  xht 

United  States  of  America^  for  the  purpofe  of  (hewing 

that  it  is  the  pradice  of  thofe  tribunals  to  decree 

falvage  on  neutral  property  refcued  from  the  pofleflion 

^J^"'-***^  of  Fr^w^A  captors.     It  was  the  cafe  of  a  Hamburg!} 

*u»  p-  J4*        ihip  which   had  been  captured  in    the  courfe  of  a 

voyage  from  Calcutta  to  the  port  of  her  owners  by  a 
French  national  corvette,  and  was  afterwards  retaken 
by  a  (hip  of  war  belonging  to  the  United  States,  and 
carried  to  New  Tork.     By  a  decree  of  the  Supreme 
Court  at  Wajbington  the  fliip  and  cargo  Uere  reftored 
to  the  neutral  claimant,  on  payment  of  one  fixth  part 
of  the  net  value  for  falvage  ;  and  from  this  it  feems  at 
firft  fight  as  if  the  Ameritdns  coniicfered  the  refcue 
even  of  a  neutral  veffel,  ff om  the  poffeffion  of  a  French  * 
captor,  as  a  fufEcient  ground  for  falvage.     But  I  think  ^ 
it  is  open  to  this  explanation,  that  the  cafe  went  not^ 
upon  the  general  principle,  but  upon  the  irregular  ad-"- 

miluftfatioi^ 
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miniftration  of  maritime  law  in  the  French  Courts  of         li© 
Admiralty  at  that  time,  by  which  a  veflel  once  in  the  ^^^^' 

hands  of  a  French  captor,  whether  neutral  or  not,  J<va4th; 
would  be  in  danger  of  confifcation.  I  cannot  there- 
fore take  this  cafe  as  fumifhing  a  rule  on  which  this 
Court  can  rely  for  giving  falvage  on  American  pro- 
jperty  refcued  from  the  poffeffioii  of  the  French  on  any 
principle  of  reciprocal  juftice.  In  the  early  part  of  the 
laft  war  the  Court  held,  that  though  America  was  not 
in  a  (late  of  aftual  and  entire  warfare  with  France^  yet 
that  American  property  recaptured  was  fubjeft  to  fal- 
vage, on  the  ground  that  fucli  was  the  rapacity  of  the 
enemy  that  no  veflel  had  a  chance  of  being  liberated 
from  their  Courts  of  Prize  under  their  known  difre* 
gard  to  all  .neutral  claims.  In  that  flate  of  qualified  hof- 
tility,  (for.  war  had  not  been  declared  by  France  againft 
America^  the  demand  of  falvage  was  very  readily  fub- 
mitted  to  by  the  Americans^  and  the  fervice  of  recap- 
ture thankfully  acknowledged.  Upon  the. breaking 
out  of  the  prefent  war  an  expeftation  was  entertained 
that  the  French  Courts  of  Admiralty  would  revert  to 
the  genuine  principles  of  maritime  law,  and,  therefore, 
this  Court  did  not  give  falvage  on  the  recapture  of 
American  property.  But  if  this  expectation  was 
cherifhed  for  a  fhort  time,  it  foon  became  notorious 
that  the  French  Government  had  long  fince  rendered 
it  abortive.  France  has  fulminated  her  decrees 
againft  the'  commerce  of  the  whole  world,  and  has 
even  compelled  this  country  defenfively  to  have  re- 
fort  to  meafures  which  abftraftedly  and  originally 
would  be  unjuft  in  the  higheft  degree.  In  the 
prefent  cafe  the  ground  afligned  by  the  captor  for  the 
claim  of  falvage  is,  that  there  are  no  certificates  of 
origin  on  board  this  veflel,  and  much  difcuflion  has 
taken  place  upon  the  queftion,  whether  or  not  this  re- 
voL.  I.  s  quifition 
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The         quifition  was  confined  to  fhips  navigating  to  the  poit$ 


ACTEON. 


of  France.     Certainly,  looking  to  the  terms   of  the 
Mw  24tii,     original  decree,  it  would  feem  that  it  was   fo  con- 
fined ;  but  it  has  been  underftood  in  praQice  to  apply 
to  all  commerce,  and  it  is  clear  that  ^t  has  been  fo  un- 
derllood  by  America  herfelf,  for  many   fhips  of  that 
countiy  have  been  brought  in,  on  board  of  which  thefe 
certificates  have  been  found,  though  they  were  deftined 
to  neutral  ports.     In  the  expofition  which  this  country 
gives  of  die  Frcfich  Decrees  in  its  Orders  in  Coundly 
it  is  evident  tliat  his  Majefty's  Government  is  per- 
fuaded  that  they  are  invariably  required,  whatever  be 
the  ports  to  which  they  may  be  deftined.    Amidft  the 
fluctuating  and  capricious  prafticeof  the  Prize  Courts 
of  France^  it  is  difficult  to  fay  with  any  degree  of  con- 
fidence, whether   the  requifition   extends  to  veffels 
deftined  to  neutral  ports,  or  whether  it  is  confined  to 
veflels  coming,  to  French  ports.     It  is  objefted  to  the 
captors,  however,  that  the  'onus  lies  on  them  to  adduce 
pofitive  evidence  that  fuch  a  rule  has  obtained  univer- 
fally  in   the  French  Courts,  notwithftanding  .the  re- 
ftri£led  terms  of  the   decree,  and  I  admit  that  this 
demand  is  not  unrcafonablo.  There  are,  however,  two 
cafes  in  which  the  captor  may  fo  far  difcharge  himfelf 
as  to  throw  the  burthen  of  proof  on  the  other  fide ;  the 
firft  is,  where  he  has  produced  ftrong  analogical  proof 
on  which  the  Court  may  venture  to  found  a  reafonablc 
prefumption    that   no   fuch    rule  obtains,    fecondly, 
•  where  he  has  produced   a  certain  degree  of  proof^ 
and  where   no   proof  is  adduced  by  the   claimants 
in   oppofition   to  it,  they  having   it   in  thar   power 
to  produce  direft  evidence  in  oppofition  if  the  fed, 
\vt)uld  enable  them  fo  to  do,  as  they  poflefs  greater 
facilities    of  information.     In  fuch  cafes  the  Court 
is  bound  to  fay  that  the  captors  have  fatisfied  the 

reqiufitiems 
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requifitions  of  the  law,  and  that  there  is  that  moral         The 

'  n«ri  y    n  Ti-*i  Action. 

probability  which  will  jultify  the  conclufion.     1  think  ;,^b^ 

the  obfervation  of  Dr.  Lujhington  corred,  that  I  am      Jm^  24th, 

not  to  confider  what  would  have  been  the  fate  of  thi^ 

fliip  if  flie  had  reached  Tonningen^  but  what  would     - 

have  been  her  fete  if  the  enemy  had  carried  her  into  a 

a  French  port.     From  the  import  of  the  decrees  them* 

felves,  I  think  it  appears  to  be  the  policy  of  France  to 

require  that  her  allies  fhall  exercife  the  fame  meafurc 

of  hollility  againft  the  common  enemy  as  fhe  herfelf 

does.      That,  indeed,  is  a  general  principle   of  the 

la'w  of  war  ;  this  country  adopts  the  fame  policy,  and 

corififcatcs  the  property  of  allies  trading  >\ith   the 

dieiny  without  a  licence  from  their  own  government, 

juft  as  it  does  Britijh  property  in  like  circumftances  ; 

^md  France  certainly   has  never  been  behind  hand 

m    her  expeftations  of  this  reciprocal  afliflance  from 

lier  allies.     She  has  gone  the  length  of  confidering 

^he   ports  of  her  allies  as  being  no  lefs  fubfervient 

^o    the   purpofes  of  thefe  French   regolations   than 

l^er    own    ports  ;    and   thofc    allies  feem    to    have 

evinced  a  weak  unprincipled   fubmiflion   in  this  aS  See  Appendix  for 

i.nt'ii  r   P8P«"  invoked 

i^x    every  other  mltance.     What  is  the  language  of  imo  the  caf«  <rf 
tfie  Neapolitan  papers   which    are    now  before  the  B^wdeo?  ^* 


lurt  ?     A  number  of  American  (hips  had  arrived  at 

^€2plcs  upon  the  faith  of  a  Decree  iffued  by  that  Go- 

^^mment,  affuring  them  of  the  liberty  of  difpofing 

^F  then:  cargoes  in  that  port,  on  the  condition  of  ex- 

porting  the  produce  of  that  kingdom  ;  they  were  im- 

n:\ediately  feized  by  the  French  and  Neapolitan  fliips  of 

'^^'^j  and  were  afterwards  confifcated.     The  /American 

Clonful  remonftrated;   and  the  Neapolitan  Minifter 

^V)r  Foreign  Affairs,  in'  his  anfwer  fays  "  the  King 

**  has  not  feen  without  fi&row  the  fmall  conform* 

^  ity  which  is  found  betwee%  the  reprefentations  made 

s  2  "  '  « in 
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The        **  in  the  remonftrance,  and  the  principles  ad<q>ted  by 
'-    **  the  Government  of  the  United  States,  and  mani- 


jtt/v  24th,     «  felled  in  its  refolutions,  contained  in  the  Afi  of  the 
*^  I  ft  of  March  lad  year,  againft  the  commerce  of 


France^  and  the  States  attached  to  the  political 
fylleni  of  the  French  Empire." — ^Here  then  the 
French  emipixej  and  the  nations  attached  to  the  political 
fyftem  of  France^  are  completely  identified  ;  the  fliip3 
tvhich  were  feized  at  Naplesy  were  proceeded  agamft 
at  Parisy  which  could  be  upon  no  other  ground,  than 
that  France  confiders.the  ports  of  her  allies  asfubjed 
to  the  fame  degree  of  injurious  reftri&ion  as  her  own* 
If  that  is  the  cafe^  and  if  this  is  the  manner  in  which 
France  didates  the  law  of  war  to  her  allies,  ref- 
pecbing  the  conduft  which  they  are  to  obfenre 
towards  the  commop  enemy,  though  I  cannot  take 
upon  myfelf  to  fay  abfolutely,  that  the  abfence  of 
a  certificate  of  origin  in  thefe  cafes  would  have  led 
to  condenmation,  becaufe  the  condud  of  the  courts 
of  Franccy  afting  under  the  direction  of  the  govern- 
ment is  fo  irregular,  as  to  leave  no  certsun  ground 
of  conjecture  as  to  the  application  of  almoft  any  prin« 
ciple  whatever,  yet  I  may  fafely  venture  to  affert,  that 
no  man  can  fuppofe  that  the  want  of  fuch  a  document 
would  not  be  highly  dangerous,  I  obferve  that  the 
American  Conful  at  Hamburgh^  confiders  thefe  decrees 
as  applying  univerfally ;  he  fays  in  his  letter  addrefled  to 
the  maftcrs  of  the  American  (hips  bound  to  Hamburgby 
In  the  prefent  unprecedented  crifis,  fuch  great  and 
almoft  daily  changes  take  place,  and  the  meafures 
of  the  belligerents  affe&ing  commerce,  are  put 
into  fuch  immediate  operation,  that  it  is  impoiiible 
for  the  moft  prudent  to  avoid  the  injuries,  which 
on  every  fide  lie  in  wait  for  fair  neutral  trade.*' 
Now  this  is  an  oblbrvation  which  cw&pt  be  intended 
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to  apply  to  the  regulations  of  this  country ;  becaufe,        The 
be    their  operation  what  it  may,  the  fafl:  is  notorious        ^^'^^' 
that:  proper  time  is  always  allowed  to  put   neutral  '    /M/va4tu, 
merchants  on  their  guard.     But  he  goes  on  to  fay,        ^^^^ 
tha.^  **  the  French  Cuftom-houfe  officers  or  douaniers, 
^^  ^^without  any  official  intimation  to  the  foreign  agents 
**   Fiere,  have  fome  time  fince,  in  virtue  of  an  Imperial 
X)ecree,   applied  the  commercial  regulations  and 
*^    laws  of  France  to  the  trade  of  this  city,  and  with- 
out any  exceptions,  require  certificates  of  origin, 
Signed  by  the  ir^;2r)&  Conful  at  the  place  of  (hip- 
ment,  for  all  articles   attempted   to  be  introduced 
lere.**     Of  this  promptitude  in  the  proceedings  of 
trx^  French  Government,  the  very  next  paper  which 
*^   addreffed  by  the  French  Confuf  at  Bremen^  to  the 
^^efident  of  the  fenate  of  that  city,   fumifhes  an  in- 
*t^nce.     His   letter  begins  in  thefe  words :  "  I  am 
eager  to  inform  you  that  it  is  the  intention  of  his 
Majefty  the  Emperor  and  Kong,  my  auguft  fove- 
**  reign,  that  all  navigation  upon  the  Wefer  be  pro-     ' 
**  hibited.     It  is  his  Majefty's  defire  that  all  veffels, 
**  even  French^  entering  the  port   of  the  Wefor  be 
**  flopped,  provided  they  are  wholly  or  partly  laden 
**  with  colonial  produce,  or  any  other  jgoods  of  what- 
**  ever  kind  that  England  can  fiirnifh :  the  goods  are 
•*  to  be  put  under  fequeftration,  and  taken  in  charge 
*'  until  new  orders.     Veffels  laden  folely  with  mer- 
**  chandize,  which  it  is  mpojjible  England  can  furnifb, 
^  are  to  be  exempted.     1  am  finally  ordered  to  take 
^  the  moft  efficacious  meafures  that  the  intentions 
**  of  his  Majefty  may  be  ftriftly  and  immediately  iiil- 
^^  filled.     I  am  now  occupied   in    executing   thofe 
^^  orders,and  haften  to  warn  you  thereof,  in  order  that 
yott  may  immediately  inform  the  merchantsof  this  city, 
tha^  they  may  not  attempt  to  render  ineffectual  the  ^^ 

s  3  *^  meafures 
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The         *^  meafures  taken  for  the  rigid  2nd  prompt  Execution 
,    '*  of  the  orders  of  my  fovereign."     In  thefe  papers 


My  24th,     there  are  many  inftances  of  the  changeable  fyftem 
which  France  has  adopted,  with  a  view  of  preventing 
all  commerce  in  articles,  not  merely  of  Britijh  origin, 
but  which  it  is  poffible  for  England  to  fumifh,  although 
poflibly    proceeding  ^om    foreign    fources.      Now 
really  looking  to  the  promptitude  with  which  thefe 
decrees    are    enforced,    to    what   has    been    their 
general  operation,  looking  to  what    the    policy  of 
the  French  Government  has  been  with  refpect  to 
America y    looking  to   what  is,  ftated    in   the   Nia- 
politan  papers,   looking  alfo  to  the  general  want  of 
equity  in  the  French  Courts  of  Priize ;  I  am  of  opinion 
that  the  captors  are  juftified  in  faying  that  they  have 
refcued  thefe  veffels  from  danger,  and  that  they  are 
entitled  to  falvage.     In  laying  down  this  rule,  I  fliould 
lofe  fight   of  all  juftice,  if  I  took  into  confideration 
only  the  advantage  of  the  Britijh  cruizers  therein ; 
it  appears  -to  me  to  be  a  meafure,  to  fay  the  Icaft,  not 
lefs  beneficial  to  the  commerce  of  America^  becaufe  it 
muft  naturally  be  fuppofed,  that   if  the  recaptors*  are 
to  have  nothing  but  the  chance  of  a  law-fuit  for  their 
trouble,  the  fervice  of  recapture  will  njever  be  perform- 
ed.   If  a  fervice  is  done  in  the  particular  inftance,  and 
is  fit  to  be  encouraged  in  general  praftice,  it  is  unjuft 
to  fay  that  the  falvage  is  given  merely  for  the  benefit  of 
one  party.    On  the  whole  of  the  circumftances  of  this 
cale, without  looking  minutelyinto  the  var)ing  policy  of 
France^  I  think  there  is  very  rational  ground  to  appre- 
hend that  the  French  Prize  Courts  would  have  con- 
fidered  thefe  Ihips  as  legal  captures,  and  therefore  I 
{hall    pronounce   for  the   ufual  falvage. — ^A  fimilar 
queftion  arofe  upon  the  capture  of  American  veffels 
by  DaniJIo  <:ruizers,  when  the  Court  made  the  fame 
decree** 


\ 
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Judgment. 

SIR  William  Scott. — ^This  American  fliip,  though  navi-  breach  of  hbck 
gating   with  a  proiefled  deUmation  to  Tonningen^  tions  rc-iVectiJij; 
was  captured  at  the  entrance  of  the  Texel^  three  of  the  mlwlTzJi*^ 
four  miles  weft  of  Kickdozvn.     Tlje  fituation  of  the  "J^^in^^^hc-^^'e* 

^  —cargo  inviiivoii 

yeffel  will  juftify  the  legal  conclufion,  that  the  matter  infateaftiwihip. 
intended  going  into  that  port  for  the  purpole  of  dif- 
pofing  of  his  cargo,  and  throws  the  onus  upon  him  of 
exonerating  himfelf  by  juft  and  fatisfeftory  explamu 
tions.     What  then  is  the  account  given  by  the  ihafter 
in  this   cafe  ?  he  fays  nothing  of  the  fituation  of  the 
Veffel  at  the  time  of  capture,  and  this  is  the  more 
alarming,  becaufe  he  is  principally  concerned  in  the 
navigation  of  her.     Now  in  any  cafe  of  this  nature, 
fuppofing  it  to  be  fraudulent,  it  is  obvious  that  the 
xixafter  muft  be  the  principal  agenY,  and  it  is  highly 
probable  that  the  mate  alfo  is  a  party  to  the  fraud, 
l3ecaufe  fuch   a  plan  is  not  eafily  carried  on  without 
the  afliftance  of  him  as  an  accomplice.     On  quef- 
tions,   therefore,  arifmg  upon  the  deftination  of  the 
veflel,  although   in  other    cafes  the   Court  is   dif- 
pofed   to   give  great  attention   to   the  evidence  of 
the  mafter  and  the  mate,  I  do  not  think  they  are 
entitled  to  any   advantageous  preference.      Where 
they  fpeak  to  tiie  fituation  of  the  veffel,  their  tes- 
timony muft  be  outweighed  by  that  of  the  common 
mariners,  unlefs  there  is  reafon  to  fuggeft  that  the 
mariners  had  been  debauched  by  the  captors.   .  The 
mate  fays  that  the  courfe  of  the  veffel  ^'as  at  all  times 
dffeded  to  Tonningen^  and  fo  fays  the  mafter,  but  he 

s  4  '       fuppreffes 
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1  he         fupprefles  a  very  important  fad  which  is  admitted  by 
jAMEa  Cook.  ^^^  ^^^^^^  ^^^  ^^^  ^^^^^  witneffes,  that  he  fent  a  letter 


•/tt(v.3in,  on  fhore  by  a  Dutch  fifliing  veffel  a  few  hours  before 
the  capture :  he  denies  alfo  that  he  had  a  fignal  flying 
for  a  pilot,  (although  the  Tad  appears  upon  the  log,) 
and  feems  to  expeft  that  the  Court  will  receive  his  ex- 
planation as  fatisfadory,  when  he  fays  that  he  made  the 
fignal  for  the  purpofe  of  fpeaking  a  veffel,  which  he 

.  took  to  be  an  Englijlo  frigate.  Here  then  is  clearly 
that  fort  of  condud  in  the  mafler,  which  renders  his 
evidence  highly  fufpicious.  The  log  fpeaks  a  language 
extremely  indicative  of  an  intention  to  enter  a  Dutch , 
port :  It  appears  that  they  approached  the  coaft  oF 
Holland  the  day  before,  and  from  that  time  kept  as 
clofe  in  to  land  as  poffible.     I   muft  obferve  that 

'  if  it  were  neceffary  that  a  (hip  going  to  the  northward 
ihould  make  the  Dutch  land  fo  far  to  the  fouthward 
of  the  Texel^.ihQ  could  not  be  permitted  to  fail  clofe 

*  along  the  fhore,  as  there  can  be  no  doubt  that  advantage 
would  be  taken  of  the  facilities  which  fuch  an  oppor. 
tunity  would  afford.  The  fad  is,  fhe  continues  (as  the 
phrafe  is)  to  hug  the  coaft,  fhe  lies  to  in  the  night,  and 
as  the  two  mariners  fay  they  heard  the  mafter  declarei 
''  in  order  that  they  might  not  overlhoot  the  TexelJ 
The  accuracy  of  the  log  has  been  attempted  to  be 
impeached  in  the  argument,  but  I  can  never  take  any 
fuggeftion  of  that  fort  againft  a  document  of  this 
authentic  nature  unlefs  it  is  fupported  by  affidavit ;  it 
cannot  be  impeached  with  effed  upon  the  mere  pre- 
tence of  interlineation,  or  a  difference  in  the  colour  of 
the  ink,  or  any  flight  objedion  of  that  kind.  The  log 
fays,  that  the  fhip  lay-to  off  the  Texel,  and  fpoke  a  fifh- 
ing-boat;  at  eight  a  pilot  came  alongfide,  and  it  appears 
tliat  the  fhip  had  not  moved  away  from  the  entrance- 

or 
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of  the  Texel  when  Ihe  was  fazed.    Upon  all  this        The 
evidence  I  think  it  is  not  an  arguable  propofirion,  that     ^'"' 
there  was  not  an  intention  of  going  into  that  port.      y«fy  31ft, 
With  refpeft  to  the  cargo,  I  do  not  fee  how  it  is  to  be        *'** 
exempted  from  the  fete  of  the  Ihip ;  the  mafter,  who 
is  alfo  the  owner  of  the  fliip,  can  hardly  be  fuppofed 
to  have  riiked  his  veffel  without  the  privity  of  the  • 
owner  of  the  cargo,  and  in  its  fervice ;  but  the  feft  is 
not  very  material,  as  the  owners  of  cargoes  mud  at 
all  events  anfwer  to  the  country  impofing  the  blockade 
for  the  afts  of  the  perfons  employed  by  them,  where, 
as  in  this  cafe,  the  blockade  is  known  at  the  port  of 
ihipment;  otherwife,  by  facrificing  the  fhip,  there  would 
be  a  ready  efcape  for  the  cargo  for  the  benefit  of  which  . 
the  fraud  was  intended.  It  remains,  therefore,  only  to  be  ' 
confidered  whether  there  was  in  reality  any  fubfequent'" 
change  of  intention  on  the  part  of  the  mafter,  and 
whether  that  change  of  intention  was  fo  afted  upon  by 
him  as  to  deliver  the  (hip  and  cargo  from  the  penalty 
of  confifcation.    To  fay  that  there  is  no  cafe  in  which 
the  mailer  of  a  neutral  ihip,  lofmg  fight  of  a  malig* 
nant    purpofe    originally    entertained,   and    taking 
another  courfe  more  coniiilent  with  his  duty  to  other 
countries,  might  not  be  exonerated,  is  a  propofition 
which  1  am  not  inclined  to  maintain.     It  is  proper 
that  there  fhould  be  a  locm  penitentiij  and  if  the  cafe 
had  been  brought  up  to  this,  that  the  intention  of 
going  to  a  Dutch  port  was  a£tually  abandoned,  and 
that  the  fhip  was  captured  while  proceeding '  to  fome 
open  port,  the  claimants  would  have  had  the  benefit  of 
that  fad.     But  what  is  the  cafe  here  ?  The  ihip  is  cap^ 
tured  in  a  place  where  the  fa£l  is  conclufive  againit 
her,  for  it  has  been  determined  over  and  over  again 
that  a  ihip  is  not  at  liberty  to  go  up  to  the  mouth  of  a 

blockaded 
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The  blockaded  port  even  to  make  inquiry:  That  in  itfelf  is 
_^!^^__^^^'  a  confummation  of  the  offence,  and  amounts  to  an 
JvLiy^  3Ift^  aftual  preach  of  the  blockade.  The  mafter  does  not 
inform  us  what  was  the  purport  of  his  communication 
with  the  fhore,  through  the  medium  of.  the  Dutch 
filhing  veffel,  as  he  fuppreffes  the  fad  entirely ;  it 
appears,  however,  from  the  evidence  of  the  two 
mariners,  that  he  afterwards  made  fome  little  ap» 
pearance  of  (leering  for  Tonningen.^-^Mt  what  would 
be  the  legal  effed  of  that,  fuppofing  the  fad  to*  be 
more  clearly  made  out  than  it  is  in  this  cafe  ;  he  had 
already  broken  the  blockade,  he  had  come  up  to 
ground  which  it  was  improper  for  him  to  tread,  and, 
finding  the  impoffibility  of  going  in,  he  turned  away. 
Is  that  "^  locus  penitentix  ?  The  matter  was  clofed  upon 
him,  he  had  committed  the  offence  as  much  as  in  him 
lay,  and  having  been  defeated  in  his  purpofe  by  a 
mere  impoffibility  of  effeSing  it,  he  cannot  be  heard 
to  aver  an  innocence  of  intention.  It  is  moreover 
extremely  probable  that  the  frigate  was  in  light  before 
this  pretended  change  of  intention  was  thought  of ; 
for  it  appears  that  the  communication  with  the  pilot- 
boat  took  place  at  eight,  and  the  fhip  was  captured  at 
ten,  previous  to  which  time,  by  the  evidence  of  the 
mate,  it  appears  that  fhe  had  been  becalmed  at  leafl 
an  hour,  and  therefore  the  capturing  veffel  could 
not  have  come  up  \erj  rapidly.— Ship  and  cargo  con- 
demned. 

The  Court  afterwards,  on  being  requefted  to 
reftore  the  mafter  s  private  adventure,  faid.  Wherever 
it  appears  that  the  mafter  is  the  principal  agent  in 
a  fraud,  I  ftiall  not  give  him  his  private  adventure, 
but  fliall  leave  him  to  the  mercy  of  the  captors. 
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ROBERT  HALE,  Randall.  "^T^a"^ 

•TTHIS  American  fhip  had  failed  from  Providence^  f^l^  r^^ 
Rhode  IJland^  with  a  mifcellaneou$  cargo,  and  on  bau—rcfufci. 
'was  feized  in  the  river  Tadhe  by  the  French  douaniers^ 
by  reafon,  as  ftated  by  the  matter,  of  her  not  being 
fiimifhed  with  a  certificate  of  property,  and  the  Tadhe 
being  interdifked  by  the  French.  Her  cargo  was 
landed,  and  the  Ihip  releafed  on  bail  being  given  to 
snfwer  the  adjudication  in  the  French  Prize  Court, 
but  before  fhe  left  the  river  the  vefTel  was  brought 
cut  by  the  boats  of  His  Majefty's  Gun  Brig,  Threjber 
5uid  Broedageren^  and  a  claim  of  falvage  was  now  fet 
up  on  their  behalf  for  this  fervice- 

Judgment. 
Sir  William  ScotU-^\  think  this  queftion  has 
properly  been  brought  before  the  Court,  but  I  do 
not  think  it  a  cafe  in  which  a  claim  of  falvage  can  be 
fuftained.  The  fhip  had  been  feized  in  the  7^adhe  by 
the  French  douaniers,  who,  I  prefume,  are  afkihg 
there  for  the  rights  and  interefts  of  the  Government 
of  France  J  and  muft  be  confidered  as  captors  for  the 
authority  under  which  they  aft.  The  cafe  was  fub- 
mitted  to  the  Prize  Court  at  Paris  for  adjudication, 
and  in  the  mean  time  the  {hip  was  liberated  on  bail ; 
and  this  not  only  on  fecurity  but  by  an  aftual  depoiit 
of  money.  I  muft  therefore  take  it,  that  this  Ihip 
having  been  fo  liberated,  was  free  to  depart,  as  far  as 
the  rights  of  the  French  Government,  and  the  perfons 
employed  by  that  govemmeiit  were  concerned.  Her 
flay  was  voluntary,  fhe  had  dropped  down  the  river 

towards 
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Tht         towards  the  neighbourhood  of  the  Britijh  gun-brigs, 
oBiRT  ^j^ J  ^^  there  waiting  the  arrival  of  the  office  copies 

Aug^Jl  ad,  of  her  papers  from  Paris y  as  the  papers  themfelves 
*  '^  were  neceffary  for  the  dedfion  of  the  original  caufe. 
Whether  from  her  proximity  to  the  French  armed 
boats  the  fervice  of  bringing  her  out  was  attended 
with  any  perfonal  danger  to  the  officers  and  men  who 
were  employed  in  it,  does  not  appear :  but  fuppofing 
it  to  be  fo,  that  would  not  be  a  ground  of  falvage, 
unlefs  the  veffel  was  in  French  poffeffion.  "^  That, 
however,  was  not  the  cafe,  (he  was  no  longer  de- 
tained, ihe  had  left  a  reprefentative,  on  which  the 
fentence  of  the  French  Prize  Court  was  to  operate^ 
in  the  depofit  of  24,000  francs.  If  the  Court  con- 
demned,  the  effed  of  the  fentence  would  be  to  colifif- 
cate  not  the  fhip,  but  that  fum  of  money  which  had 
been  accepted  as  a  fubftitute :  if,  on  the  other  band, 
the  Court  reftored,  neither  the  (hip  nor  the  fubftitute 
can  be  faid  to  have  been  in  periL  And  therefore  in 
no  cafe  does  it  appear  that  any  fervice  has  been  per- 
formed, becaufe  the  bringing  out  of  the  (hip,  which 
was  at  liberty,  was  not  arefcue  of  the  24,000  francs, 
upon  which  the  fentence  of  the  Court  was  to  operate ; 
it  was  no  efFedive  fervice  to  the  owners  to  bring 
away  the  (hip,  which  was  in  no  danger,  whilft  it  left 
the  reprefentative  expofed  to  the  fame  hazard  as  be- 
fore. Then  it  has  been  faid,  that  the  (hip  might  have 
been  feized  again,  and  certainly  (he  might ;  but  that 
is  not  enough  :  the  Court  will  not  grant  falvage  on 
profpeftive  and  ideal  danger,  it  muft  be  proximate  -= 
and  certain.  What  is  there  to  raife  this  phantom  ?T 
Why,  that  the  French  douaniers  had  no  authority 
releafe  the  (hip  on  bail.  But  why  is  the  Court 
fuppofe  that  ?  They  are  fomething  more  than  (impl«i 

capt( 
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captors,theyarepublic  agents;  and  the  fair  prefumption        The 
is,  that  they  knew  that  what  they  were  doing  was  not       -  ' 

contrary  to  the  regulations  of  their  own  Government.  wft«»/  ad. 
The  re-feizure  of  a  ihip  after  the  value  had  been  de- 
pofited  in  a  Court  of  Prize,  was  never  yet  heard  of; 
from  the  moment  the  bail  is  accepted,  the  fhip  is  lacred 
40  the  Government  by  which  &e  has  been  liberated, 
for  it  wQuld  be  monftrous  injuftice  to  fay^  that  the 
thing  itfelf,  and  that  which  has  been  accepted  in  lieu 
of  it,  fhall  be  condemned  for  the  fame  ad.  Allowing 
for  all  the  violence  and  irregularity  which  mark  the 
proceedings  of  the  French  Government,  the  impro* 
bability  is  fo  ftriking,  that  I  cannot  entertain  the  no- 
tion that  this  fhip  was  in  any  danger  of  being  made 
prize  of  a  fecond  time  by  the  enemy.  And,  there- 
fore, whatever  dangers  may  have  been  encountered  in 
bringing  out  the  veffel,  the  parties  muft  feek  their  re- 
ward in  the  confcioufnefs  of  having  done  their  duty 
as  brave  men,  and  in  the  approbation  of  the  country; 

t>ut  as  no  fervice  has  been  rendered,  there  is  no  ground 
for  falvage  againft  the  owners. 
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ment. 


-rf^  nfi.  WANSTEAD, '  Morton. 

Saiirase ;  cUim  fif  1^  ^^  ^^^  ^  cldim  was  advanccd  by  the  Sorcierg 
pmatecr  tofljtre  *  Diivateer  to  fliarc  in  the  falvaee  of  this  veffel  with 

with  the  king  I        t^fir-  «  ni  r  %    4 

ihip— ruicMto  the  Amelia  mgate  the  aaual  recaptor;  from  the 
riw^ipportion.  gyi^ienc^  Qf  the  witnefs  exammed .  on  board  the  re- 
captured veflfel,  it  did  not  appear  diftindly  whether 
the  privateer  had  adually  joined  in  the  chace,  but 
diat  faft  being  admitted  by  the  Bang's  (hip,  it  became 
a  queftion  whether  there  was  a  fufficient  co-operation 
to  entitle  the  privateer  to  fhare^  and  in  what  pro- 
-  portion. 

Judgment. 

« 

Sir  William  Srcrt.— According  to  the  depofition  of 
Boyes^  the  witnefs  examined  in  preparatory,  it  would 
rather  feem  that  there  was  no  chafmg  on  the  part  of 
the  privateer,  as  the  refult  of  his  evidence  is  (imply 
that  this  (hip  was  retaken  by  the  Amelia  frigate,  the 
lugger  being  in  fight.  Now  certainly  the  mere  fad 
of  being  in  fight  at  the  time  of  a  recapture  by  a  King's 
(hip,  will  not  entitle  a  privateer  to  (hare  m  the  (al- 
vage ;  but  I  think,  by  the  affidavits  given  in  on  the 
part  of  the  King's  (hip^  it  does  appear  that  there 
was  an  a£tual  chafing  by  the  privateer,  and  the 
queftion  then  is,  whether  this  was  a  fraudulent  or  an 
effeftive  co-operation.  If  the  privateer,  after  a  long 
chafe  of  the  enemy  by  the  King's  (hip,  threw  herfelf 
purpofely  in  the  way,  and  (happed  up  the  prize,  at 
the  very  moment  when  (he  was  on  the  point  of  fur- 
rendering  to  the  force  of  the  King's  (hip,  when 
the  King's  (hip  was  in  quasi  po(re(fion,   the  Coiut 

would 
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would  in  a  cafe  of  that  kind  hold  fuch  an  interpofition      ^  Tht 
to  be  intnifive  and  fraudulent.     There  may  be  other  , 

cafes  in  which  a  privateer  may  be  a  moft  valuable  ^«f«j/»  Tth, 
aflbciate ;  fhe  may  have  advantages  of  (ituation,  of 
wind  and  weather,  all  which  may  make  the  inter- 
pofition of  a  privateer  highly  ufeful,  even  after  a 
<^afe  is  begun.  But  then  to  determine  this,  the  fads 
muft  be  clear  before  the  Court.  Now  what  fort  of 
evidence  is  there  in  this  cafe  ?  Here  is  only  one  de- 
pofition  taken.  It  is  no  excufe  to  fay,  that  in  ordi- 
dinary  cafes  of  recapture  one  witnefs  is  fufEcient, 
b^caufe  this  was  a  contelfced  cafe,  and  known  to  be 
fo ;  the  privateer  ought  to  have  given  ail  allegation, 
and  examined  witneffes,  by  which  means  the  fads 
would  have  come  out  in  a  regular  manner.  In  fuch 
a  cafe,  to  lay  down  any  general  principle,  which,  per- 
liaps,  might  not  apply  to  a  demonftrated  ftate  of 
fads,  appears  to  be  nugatory ;  in  this  defedive  ftate 
of  the  evidence,  I  can  only  proceed  upon  the  admitted 
fad,  that  the  privateer  was  adually  in  chafe,  and 
therefore  I  fhall  pronounce  for  her  intereft,  and  give 
a  falvage  of  one-fixth. 

Judgment  resumed. 

Having  already  determined  that  one-fixth  fhall  be 

the  portion   of  falvage  on  this  recapture,  it  is  flot 

xieceflary  for  me  to  confider  whether,  under  any  cir- 

cumflances,  the  Coilrt  could  give  more.     The  only 

^ueftion  is,  as  to  the  diftributive  proportion  which  is 

left  by  the  Ad  of  Parliament  to  the  difcretion  of  the 

Court,  and,  as  I  apprehend,  on  this  principle — that 

where  a  recapture  is  made  by  a  King's  fhip,  all  other 

King's  fhips  in  fight  are  permitted  to  come  in  as  joint 

falvors ;  there  is   a  reciprocity    in  this  rule,  which 

operates  fometimes  to  the  advantage,  and  fometimes 
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The         to  the  difadvantage  of  every  veffel  in  the  fervice.   Not 
WAKtTiAn.    jj^  where  a  recapture  .  is  made  by  a  King's  (hip  in 
jiuguji  7tb,    fight  of  a  privateer  ;  in  that  cafe  there  is  no  redpro- 
i8xo.        ^^^  25  ^jjg  privateer  is  not  permitted  to  (hare.    It 
would  b^  hard,  therefore,  if  the  privateer  being  the 
a£hial  captor,  and  not  having  that  reciprocal  intereft 
in  other  cafes,  (he  (hould  be  deprived  of  a  much  greater 
proportion  of  the  reward,  andfhould  only  (hare  on  terms 
of  reciprocity  where  the  King's  (hip  is  only  the  con- 
ftruftive  recaptor,  from  the  mere  accident  of  being  in 
fight,  perhaps  at  a  great  diflance,  and  unconfdous 
of  the  fa£b.     Now  what  are  the  circumftances  of  the 
prefent  cafe?    It  did  appear  to  me,  on  the  evidence 
offered  to  the  Court,  that  the  interpofition  of  the  pri« 
vateer  was  not  fraudulent :  it  was  not  the  cafe  of  a 
privateer  ftepping  in,  at  the  end  of  a  long  chafe  per- 
haps, to  deprive  the  King's  (hip  of  the  due  reward  of 
her  own  a&ivity  and  enterprize.     Here  it  was  clear 
that  both  were  in  aftual,  purfuit  of  the  enemy ;  it  was 
not  a  conftrudive   recapture  on  either  fide;    there 
was  a  concurrence  of  endeavour  in  both,  though  the 
privateer  came  up  firft  and  ftruck  the  firft  blow.  Con- 
fidering  them  both,  therefore,  as  joint  adual  recaptors, 
I  fee  no  reafon  why  I  (hould  take  the  cafe  out  of  the 
common  operation  of  that  principle  which  apportions 
the  reward  to  the  parties  according  to  their  refpeftnre 
forces.  * 


♦  In  the  cafe  of  the  Pro^idencey  which  was  a  cafe  of  the  fine 
defcriptioDy  heard  on  the  fame  day,  it  appeared  that  theprmteer 
was  the  adual  captor,  the  King's  (hip  being  in  fight.  The  Couitf 
therefore,  made  the  diilin£iion,  and  having  decreed  ooe-iixth 
falvage  to  be  paid  by  the  owners  of  the  recaptured  yeifely  oolf 
allowed  the  King's  fhip  to  (hare  againft  the  privateer  at  upon  an 
eighth* 
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DASH,  and  Others.  ^^.f ' 

IS  veffel,  pierced  for  fixteen  guns,  vnth,  gun  If^^  ^^ 

tackle,  bolts,  &c.  was  taken  poffefSon  of  with  of  a  apituiation 

3  others  in  the  harbour  of  Browers-haven^  after  property  gc"©^^* 

nrrender  of  the  ifland  of  Walchererij  in  virtue  of  ^^* 

rs  from  Commodore  Owen^  commanding  a  divi-* 

of  His  Majefty's  (hips  engaged  m  the  expedition* 

aim  was  now  given  on  behalf  of  Minter  and  Co. 

Growers -haven^   for  this  veffel  under -the  fecond 

le  of  the  capitulation,  by  which  it  was  flipulated 

all  private  property  Jhould  be  protested. 

ft  the  part  of  the  captors  it  was  contended,  that 
I  the  out-fit  and  ftrufture  of  the  veffel  theSre  could 

0  doubt  of  her  having  been  employed  as  a  fhip  of 
and  that  confequently  a  public  charafter  attached 
e  veffel  from  the  nature  of  that  employment,  which 

her  out  of  the  proviiions  of  the  capitulation. 

Judgment, 

r  William  Scott.— \  am  of  opinion  that  thefe  ihips 
!  very  properly  feized  ;  they  are  pierced  for^guns, 
yn  that  afped  alone  bore  a  military  chara&er  fuf« 
It  to  diftinguifli  them  from  the  other  property 
h  was  to  be  proteded  under  the  capitulation.  It 
ars,  however,  that  Commodore  Owen  had  fome 
»ts  upon  the  fubjed,  and  referred  himfelf  to  the 
ment  of  the  commanders  of  the  expedition  ;  but 
iety  of  other  engagements  interpofed  to  prevent 

1  from  taking  the  matter  into  confideration,  and 
)L.  I.  T  \mder 
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T!i«         under  the  exercife  of  a  very  proper   difcredon  he 
ind  othe'n.     bfought  the  fliips  awav,  for  the  purpofe  of  fubmitting 
•  *—  them  to  the  proper  tribunal  of  hi&  country.     In  what 
lito.        manner  thefe  veffels  had  been  employed  the  Court  can 
only  conjefture,  as  there'was  no  crew  on  board  at  the 
time  of  capture,  and  the  deficiency  could  not  have 
been  fupplied  by  the  production  of  any  of  the  captors 
under  a  releafe,  as  the  utmoft  they  could  depofe  to 
would  be  that  thefe  fhips  were  lying  in  the  harbour  in 
a  difmantled  ftate.  The  queftion,  however,  is,  whiether 
the  owners  of  property  of  this  defcription  are  entitled 
to  reftitution  under  the  terms  of  the.  capitulation,  by 
which  all  private  property  is  protefted.     I  need  not 
fay  that  it  Is  the  difpofition  of  the  Court  to  give  the 
parties  the  fiilleft  protection  which  they  can  be  entitled 
.to  claim  under  the  capitulation,  but  it  appears  to  me 
that  there  is  hardly  evidence  enough  before  the  Court 
to  enable  it  to  form  a  judgment  upon,  the  fubjeS, 
That  privateers  are  private  property  in  one  fenfe,  is 
certainly  true,  but  they  have,  at  the  fame  time,  a  pub- 
lic charader  imprefled  upon  them  by  their  employ- 
ment :  though  they  are  private  property,  they  are  ftOl 
private  property  employed  in  the  public  fervice.     And, 
therefore,  if  it  ftiould  turn  out  that  thefe  fhips  have 
been  equipped  as  privateers  for  the  purpofe  of  cruizing 
agamft  the  commerce  of  this  country,  I  could  have  no 
hefitation  in  faying  that  they  are  not  a  defcription  of 
private  property  that  can  be  brought  within  the  provi- 
lions  of  the   treaty.     If  the   Dutch   Commiflioners 
themfelves  had  been  aflced  at  the  time  whether  they 
fuppofed  that  the  capitulation  was  to  proteft  priva- 
teers employed  againft  this  country,  I  cannot  doubt 
that  they  would  have  difclaimed  any  fuch  expe£hition. 
I  cannot  for  a  moment  aiTent  to  the  dodrine  that  a  pri- 
vateer 
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vateer  has  no  public  charafter,  unlefs  (he  is  in  aftual         Tho 
employment  at  the  time  as  fuch.     Undoubtedly  if  that     and  oth^ 
be  her  real  and  primary  charafter  it  would  not  be     ■  "> 

obliterated  by  laying  her  up  for  four  or  five  months :  ^fi^  * 
her  public  charafter  would  continue  as  long  as  her 
commiilion  continued.  It  might  be  very  convenient^ 
under  the  exifting  circumftances,  that  the  owners  of 
thefe  veffels  fhould  diveft  them  of  the  appearance  of 
fhips  of  war :  an  expedition  from  England  w2is  ek- 
pefted,  and  an  owner  would  not,  at  fuch  a  momerlt, 
chufe  to  keep  his  guns  on  board,  and  exhibit  his 
colours,  in  order  to  declare  the  purpofes  for  which 
his  veffel  was  employed,  and  to  point  her  out  to  the 
«ittacking  force  as  an  objefl:  of  feizure.  I  Ihall,  there- 
fore, not  attend  to  that  circumftance  in  the  proof  I 
fliall  require  ;  it  will  be  no  fatisfafition  to  me  to  heaf 
that,  at  the  moment  of  capture,  thefe  veffels  were  not  fo 
employed;  the  truequefUonis,  whether  they  were  pri- 
vateers  or  not.  Nothing  can  be  more  meagre  than  the 
evidence  exhibited  by  the  claimants.  The  tcftimony 
of  Mr.  Fe^or,  who  was  an  indifferent  fpeftator, 
is  merely  negative ;  he  fays  that,  "  he  hath  often  feea 
the  Dajhj  and  remembers  her  being  built  at  Flujbing 
in  the  year  1805  :  that  the  faid  veffel,  though 
pierced  for  guns,  has  never,  as  he  believes^  beea 
**  commiffioned  or  employed  as  a  veffel  of  war.'* 
Perhaps  not — but  I  wifh  he  had  gone  on  to  ftate  for 
v^hat  purpofes  (he  was  built,  and  in  what  manner  flie 
has  been  employed.  In  this  dearth  of  all  evidence  to 
repel  the  prefumptions  arifing,  from  the  appearance  of 
the  veffel,  nothing  but  the  refpeft  which  is  due  to  a 
capitulation  would  juftify  the  Court  in  granting  to  a 
pijrfon  the  privilege  of  ftill  further  proof,  who,  under 
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Tbt  genetal  circumflances^  is  not  authorized  to  claim* 
w^aSm.  O^  ^^^  o^her  fide,  I  think  that  the  captors  have  ftrong 
""  prima  facie  evidence,  in  the  conflruftion  of  the  veffeL 

ilia  ^'^^  ^^  '^'^y  ^^^^  '^^^  employed  for  warlike  pur* 
pofes ;  but  it  does  not  go  the  whole  length  of  what  I 
conceive  to  be  neceflary — ^That  this  veffel  is  applicable 
Co  the  purpofes  of  war,  is  no  proof  of  her  being  fo  ap- 
plied. The  ftruAure  of  the  veflel  may  be  material^ 
aild  it  will  be  for  the  claimants  to  fhew  in  what  manner 
fhe  has  been  employed,  for  upon  the  refult  of  that, 
evidence  ^one  ihall  I  feel  myfelf  in  a  condition  to 
decide  this  quelUon. 

On  a  fubfequent  day  the  fiup  was  reftored  as  prL 
vate  property,  the  claimants  having  fumiihed  fufficient 
proof  that  fhe  had  never  failed  under  a  commifEon  of 
war,  but  had  been  employed  exdufiyely  for  com* 
mercial  purpofes* 
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JOHAN9  Abraham.  Aug.  toch. 

1810. 

Judgment. 

OIR  William  Scott.^This  18  the  cafe  of  a  Hamhurgb  oni«rinC«mca 

veflel  which  had  failed  from  that  port  on  a  fifliing  voyiges  from  and 

Voyage,    and  was  captured  oh  her  return ; — now,  ^^^^i^^uuh 

clearly,  by  the  prefent  policy  of  this  country,  it  is  not  ^^i^J^jJ^. 


{>erxnitted  to  a  Hamburgh  (hip  to  fail  from  that  port  on 
a  \7haling  vopge,  and  to  return  again  to  Hamburgh^ 
becaufe  that  is  a  voyage  which  is  exprefsly  prohibited 
by  the  Order  which  His  Majefty  has  recently  ifllied.  ^^  ^'  ^ 
X£s  Majefty  is  there  pleafed  to  direft  '^  that  all  Teflels 
•^  \ehich  have  cleared  out  firom  any  port  fo  far  under 
**  the  controul  of  France  or  her  allies,  as  that  Britijb 
*•  (hips  may  not  freely  trade  thereat,  and  which  are 
^  employed  in  the  whale  fifliery,  or  other  fifcery  of 
^^  any  defcription,  fave  as  herein^after  excepted,  and 
^^  are  returning  or  deftined  to  return  either  to  the 
^  port  from  whence  they  cleared,  or  to  any  other 
port  or  place  to  which  the  Britijh  flag  may  not 
freely  trade,  fhall  be  captured,  and  condemned  to« 
gether  with  their  (lores  and  cargoes,  as  prize  to  thtt 
"  captors/*    So  that  now,  certainly,  fuch  a  voyage^ 
under  fuch  circumftances,  would  be  illegal,  though 
the  Ihip  were  enAteXy  Hamburgh  property,  without  any 
intermixture  of  other  interefts.  .  But  it  appears'by  th^ 
fame  Order,  that  before  it  was  iflued,  this  voyage  was 
not  illegal,  and  therefore  an  exception  is  made,  dire£t« 
mg  that  all  veffels  ^^  which  (hall  have  failed  on  their 
^  prefent  voyage  previous  to  notice  of  this  Order,  or 
^^  reafonable  time  for  the  notice  thereof,  (hall  be 
^  permitted  to  jetum  to  thdr  own  port  without  mo« 

T  3  *•  leflation 
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Tha        ^^  leftation  on  account  of  any  thing  contained  in  this 
J  **  Order,  provided  they  fhall  not  have  continued  on 


Avg.  toth,  ^^  their  fiihery  as  aforefaid,  more  than  twenty^one 
•  '^  ««  days  after  due  warning  of  this  Order  received  at 
«*  fea."  ^  And  then  it  goes  on  to  dired  that  **  the 
f^  warning  fhall  be  endorfed.  on  the  (hip's  psipers." 
In  the  prefent  inilance  no  fuch  warning  had  been 
given,  and  therefore,  this  is  a  vefiei  which,  it  is  de- 
clared by  the  Order  itfelf,  "  (hall  be  permitted  to  re 
**  turn  to  her  own  port  ydthout  moleftation."  Condem- 
nation has,  howeveri  been  preiTed  againft  this  ye^el 
lipon  another  ground ;  it  has  been  fuggefled  that  there 
is  an  appearance  of  Danijh  interefl  in  the  property, 
^d  the  cafe  has  been  aflimilated  tp  a  clafs  of  veflfels 
which  came  before  the  Court  fome  years  ago,  which 
were  employed  in  the  Dutch  whale  fiihery.  But  in 
thoTe  cafes  the  fhips  continued  under  the  management 
<)f  the  former  Dutch  owners ;  they  were  fitted  out  in 
the  fame  ports,  and  employed  in  the  fame  occupation 
as  before  j  there  wa$  nothing,  in  fhort,  to  diftinguifh 
fhem,  from  the  afpefl:  they  originally  bore,  except  a 
formal  piece  of  parchment  which  h^d  pafled  between 
the  parties.  The  Court,  therefoi'e,  held  that  the  Dutch 
charadier  (till  attached  tp  theqi,  whatever  niight  be 
the  national  charaf^er  of  the  perfons  to  whom  they 
had  been  transferred.  la  this  cafe,  on  the  contrary, 
there  is  not  any  ground  for  the  fuggefted  connexion 
with  Dmmsrky  except  what  arifes  from  the  contiguity 
pf  Hamburgh  to  Altona ;  but  if  this,  in  all  its  circum- 
llances  appears  to  be  fair  Hamburgh  trafSc,  in  which 
the  merchants  of  that  place  were  as  likely  to  embark 
(hemfelves,  on  their  own  accoimt,  as  the  merchants 
pf  Denmark^  I  cannot  infer  Danijb  interefts  from  mere 
4PAti§uity.    I  ^aniipty  pn  account  of  any  fuch  fufpi« 

cippi 
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cion,  permit  the  whole  commerce  of  that  unfortunate        Tho 
city  to  be  interrupted  and  deftroyed.     Shew  me  a        ^"'^**1 


cafe  in  wliich  Danijh  interefts  are  really  interwoven  in     Aug  lath, 
the  property,  and  there  the  ofienfible  Hamburgh  cha-        * 
rafter  fhall  not  proteft  the  veffel ;  but  in  tliis  cafe  I 
do  not  fee  any  thing  oj^  which  I  can  build  fuch  a  pre- 
fumption.     There  were   two  papers  on    board  this 
vere!,  which  have  alfo  been  made  the  foundation  of  an 
argument.     One.  is  a  certificate,  or  Danijh  pafs,  pur- 
porting that  there  are  no  IJan'iJJo  fubjefts  on  board. 
It  may  be  the  policy  of  Denmark^  when  her  own 
failors  are  wanted  for  the  public  fervice,  to  require 
tjat  they  Ihall  not  navigate  foreign  vefTels ;  but  a  Ham^ 
bur 'Jo  veUel  does  not  become  a  Danijh  veffel  merely  be- 
caufe  (he  accepts  a  certificate  to  that  effeft.   The  other 
paper  is  of  more  confequence,  as  it  is  a  permiffion  from 
the  Danijh  embafly  at  Hamburgh  for  the  (hip,  to  this 
effeft,  that  **  the  voyage  is  undertaken  with  the  per* 
**  iniffu)n  of  the  proper  authorities,  as  well  as  of  the 
•*  linperial  French  Authorities ;  and  that  no  objeftion 
^*  exifts  to  her  going  out  of  the  Elb^^    Now  it  has 
been  faid  that  this  incorporates  the  veffel  in  the  policy 
of  Denmarky  and  gives  her  a  Danijh  charafter,  but  to 

• 

jne  it  does  not  appear  to  operate  to  any  fuch  effeft^ 
What  is  the  purport  of.it  ?  That  the  fhip  is  perfeftly 
jieutral,  and  that  the  voyage  does  not  interfere  with 
the  policy  of  Denmark  or  of  France^  with-refpeft  to 
the  commerce  of  other  dates.  It  no  more  conffitutes 
this  a  Danijh  veffel  than  this  Order  in  Council,  if  it 
had  been  on  board,  would  have  conftituted  her  an 
Englijh  veffel.  Then  what  are  the  other  obje6tions  ? 
The  mafter  ftates,  that,  "  on  this  voyage  he  had  not 
'^  failed  to  nny  port  or  place  except  Greenland  \*'  and 
it  is  argued  that^  as  Greenland  is  a  Dani/h  fettlement, 
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Th#        if  he  went  there  to  trade,  it  would  be  a  trading  bt- 
^*^^'       tween  Hamburgh  and  Denmark^  which  is  prohibited. 


ah^.  loch,  But  the  whales  which  compofe  the  cargo  of  this 
**^®*  veffel  were  not  taken  from  the  flbore,  they  were 
caught  at  fea,  on  the  fifhery,  and  every  one  knows 
that,  in  popular  language,  a  voyage  to  Greenland  is  a 
voyage  to  the  Greenland  feas,  and  not  to  any  place 
that  can  be  conlidered  as  a  port  of  trade.     I  think  it 

^  is  extremely  queftioxmble  whether  the  Danes  have 

any  eftablifhment  there  at  all ;  if  they  have,  it  is 
not  likely  to  confift  of  any  thing  more  than  ,a  few 
ftore-houfes  for  the  ufe  of  veffels  employed  in  the 
£fhery.    Then  again  it  is  faid,  that  this  veflel  was  pro- 

^  ceeding  to  Heligoland,  on  her  return,  in  violation  of 

the  Order  in  Council,  prohibiting  the  entrance  of 
foreign  veflels  into  that  port.  But  the  Ihip,  it  is  per* 
fefily  clear,  was  not  going  there  with  any  intention  of 
entering  ^^  the  port  or  harbour,"  her  objed  was 
merely  to  touch  there,  in  order,  as  the  mafter  ftates^ 
*^  to  obtain  information  whether  he  might  proceed 
«<  dired  to  Hamburgh  without  touching  at  a  port  in 
^  England.*'  The  parties  appear  to  have  been  ex« 
tremely  anxious  throughout  to  conform  to  the  re- 
gulations of  this  country.  With  this  clear  proof  of  a 
ideftination  to  Hamburgh^  it  cannot  be  fuppofed  that 
any  part  of  her  cargo  was  to  be  depofited  at  Heligo* 
land  J  or  that  there  was  any  intention  of  violating  the 
Order  in  Coxmcil.  If  the  faft  be  that  there  is  danger 
of  an  intermixture  of  Danifh '  intereils  in  this  trade,  it 
muft  be  prohibited  by  a  fpecific  regulation,  and  that  is 

Ste  App.  M.     now  done  by  the  Order  of  the  gth  May ;  but  as  this 

veffel  failed  from  Hamburgh  before  that  Order  in 
Council  was  ifiued,  the  voyage  was  open  to  her,  and  I 
fhall,  therefore,  reftore  the  (hip  and  cargo,  allowing 
the  captors  thdr  expences. 
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SAN  FRANCISCO,  Du  Paula.  a^^  ia\ 

xSmu 
JupOMBNT. 

CIR  William  Stf(rf/.— This  is  the  cafe  of  a  Spavdjh  fliip,  ^^ 
which  was  recaptured,  after  being  more  than  eund  Ai 
Iwenty-four  hours  in  pofleffion  of  the  enemy.  An  *'**^' 
extras  from  the  Cadiz  Commercial  Gazette y  dated  5th  See  A(^  M 
September  1809,  has  been  produced  by  the  claimants^ 
rrferring  to  an  article  of  a  treaty  between  that  coun» 
try  and  the  Englijb  Government^  by  which  it  would 
appear  that  the  veflels  of  the  rei^ediye  countries  were^  . 
in  future,  to  be  reflored  on  fa^rage,  although  the 
treaty  itfelf  has  not  yet  been  promulged.  I  can  have 
DO  doubt,  from  the  manner  in  which  the  faft  is  an* 
nounced  in  the  official  Gazette  of  Spain^  that  the  article 
was  to  take  efleft  from  that  time.  I  fhall,  therefore^ 
in  this  cafe,  decree  reilitution  to  the  Spanijb  claimants^ 
on  payment  of  a  falrage  of  one  eighth,  and  fhall  apply 
the  fame  rule  in  the  oUier  cafes,  if  they  come  within  the 
lame  limit  of  time,  unlefs  the  captors  are  able  to  pnv 
cure  evidence  fuffident  to  repel  the  prefumptkNi 
»rifing  upon  what  is  here  fivniihed  by  the  chimanlay 
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dprUA^  'LA.  GLOIRE,  and  three  Others. 

Judgement, 
HMd-iiieiieir      c^IR  William  Scott. — The  prefent  queftion  arifes  on 
aOiiiijiifffMk  the  admiflibility  of  this  allegation,  which  is  ofFered 

to  the  Court  on  behalf  of  feveral  fhips  compofjng  a 
part  of  the  fquadron  by  which  thefe  French  frigatef 
were  captured,  and  claiming  upon  the  principle  of 
aflbciated  fervice,  to  fhare  in  the  head-money.  I  (hall 
not  repeat  the  complaint  which  I  have  already  had 
occafion  to  make,  that  thisfuit  has.been  long  dq>ending, 
although  it  is  of  a  nature  which,  in  a  peculiar  degree,  re- 
quires to  be  brought  to  its  termination  with  the  greateft 

expedition.     Head-money,  according  to  the  principle 

which  is  recognized  in  this  and  the  fuperior  Court,  is 

the  peculiar  and  appropriate  reward  of  immediate  per* 

fonal  exertion,  and  confequently  wherever  any  claim 

to  participate  in  a  bounty  fo  appropriated  has  been^ci- 

vanced,  it  has  always  been  confidered  in  a  more  rigid 

manner  by  the  Courts  than  thofe  which  arife  out  of 

the  general  interefts  of  prize.     There  are  fome  very 

•  Supefhe,  %Mi  ancient  cafes  in  which  the  queftion  has  been  decided  * : 

^jZhryAnnM,   v^  the  cafe  of  the  Superbe  ;  in  the  cafe  of  the  Duchcfs 

*th  July  1710.    jifinex  and  alfo  in  the  cafe  of  the  Toulotifei  in  which 

June  i7ii.        it  appears  by  a  note  of  that  judgment,  communicated 

to  me  by  a  very  eminent  perfon  of  great  experience, 
and  of  the  longeft  practice  in  thefe  Courts,  that  the 
prize  was  condemned  to  one  man  of  war,  as  adual 
captor,  and  to  two  others  as  aflifting  at  the  capture: 
but  the  bounty-money  was  ordered  to  be  paid  onljr 
to  the  aftual  captor,  the  others  not  being  affuallj 
engaged  with    the   prize.     This    is    the   invariable 

fule 


HTOH  COURT  OF  ADMIRALTY.  tSl 

rule  which,  for  more  than  a  century,  {las  been  applied    la  gloiks. 

to  cafes  of  this  defcription,  and  therefore  the  circum-  7* 

fiances  muft  be  of  very  a  peculiar  nature  to  induce  the        2S101 

Court  to  recede  from  a  practice  fo  long  and  fo  uni« 

verially  eftablifhed.     As  to   three   of  the  (hips  the 

Acbille^  the  Wind/or  Cq/iUj  and  the  Polyphemus^  I  need 

only  read  the  6th  article,  which  recites  the  grounds 

of  their  refpedtive  claims,  in  order  to  difpofe  of  them. 

It  fays,^^  that  during  the  general  chace  theenemy'sfhips 

**  U Infatigablcj  UArmide^  and  La  Minerve^  ran  a 

^«  diftance  of  88  miles,  and  La  Gloire  a  diftance  of 

•«  about  1 08  miles,  before  they  were  captured ;  and  ' 

**  the  Centaur^  Marsj  Monarchy  and  Revenge^  by  out- 

^^  failing  the  other  (hips  of  the  fquadron,  were  enabled 

**  to  effeft  the  captures  in  queftion  without  any  direct 

*^  aid  of  any  of  the  reft  of  the  fquadron,  confifting 

«*  of  the  Wind/or  CaJlU^  Polyphemus,  and  VJcbille^ 

^*  neither  of  them  being  widun  gun«(hot  of  any  of 

•*  the  enemy's  Ihips,   either    before  or  when  they 

^^  ftruck.      But    they    were   all   in   fight   and   ia 

^^  chafe;  every   exertion  was  ufed  to  get  up  with 

^<  the  enemy,  the  chafe  was  a  general  one,  the  faid 

"  captures  were  the  refult  of  a  joint  co-operation 

^^  of  an  aflbciated  fl^t,  the  whole  of  whom  afTifted 

'^  in  exchanging  the  prifoners,  and  afterwards  in 
*'  bringing  the  fiud  prizes  fafe  into  port/'  Now 
.  it  is  clear  that  all  thefe  circumftances,  taken  fepa« 
rately  or  colle£tivdy,  are  not  fuch  as  will  bring  thefe 
fliips  within  the  eftablifhed  principle ;  they  were  not 
engaged  in  fight,  they  were  not  adual  captors,  they 
were  merely  in  fight  and  in  chace,  and  their  claim  is 
quite  unfuftainable  on  any  principle  that  has  been 
bndioned  by  this  or  the  fuperior  Court.  What  the 
pmlbn  is  that  has  prevented  the  difcuflion  of  the  claims 
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La  oiMkM.    of  thefe  three  ihips  before,  I  do  not  know ;  four  years 
have  elapfed  fince  the  capture  of  the  prizes,  and  the 


tU%,        delay  which  has  taken  place  has,  I  fuppofe,  pre* 
v^ted  the  diftribution  of  the  head-money.     Mattem 
of  this  kind  cannot,  confidently  with  the  honour  of 
the  Court,  be  permitted  to  be  hung  up  for  fo  many 
years  together.     The  Court  muft  prefcribe  a  Umita- 
tion  of  time  for  fuch  claims.     If  head-money  is  to  be 
coniidered  as  the  reward  of  perfonal  exertion,  all  que{* 
tions  arifmg  out  of  it  ought  to  be  brought  to  an  early 
determination,  and  not  be  kept  fluduating  in  a  date 
of  uncertainty  until  many  of  the  perfons  interefted  are 
configned  to  their  graves.     It  has  been  fuggefted  that 
this  cafe  ftood  over  becaufe  the  parties  were  in  hopes  of 
lettling  the  matter  by  arbitration.      But  they  muft 
finally  have  come  to  this  Court  for  a  decree,  other- 
wife  the  head-money  would  not  have  beoi  paid  ;  and 
I  wifh  it  to  be  clearly  underftood^  that  if  parties  pny> 
pofe  to  go  to  an  arbitration  in  a  matter  of  this  kind,  it 
muft  be  fpeedily  reforted  to,  otherwife  I  fhall  find  a. 
neceflity  for  proceeding  to  adjudication  upon  the  pointy 
in  order  to  fecure  to  the  perfons  interefted  the  fpeed]f 
pofleffion  of  that  bounty  which  it  was  intended  thejr 
ihould  receive.    What  may  be  the  pr<^ier  limit  dF 
time  within  which  the  arbitration  is  to  take  jrfacey  I 
fliall  confider ;  but  certainly  it  fliall  not  be  one  which 
will  countenance  an  unneceflary  delay.    Every  part  of 
this  allegation  which  relates  to  thefe  three  ihips,  muft 
be  expunged,  the  Court  having  decided  againft  their 
intereft.   Their  cafe  refts  upon  a  very  different  footing 
^om  that  to  which  it  has  been  affimilated  of  fliip^ 
fjaiming  to  (hare  in  bounty  money  arifing  out  of  a  get 
neral  engagement ;    in  that  cafe  there   can  be  no 
fele^n  of  combatants.    It  .is  a  feryice  in  which  al{ 

equally 
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ily  parddpate ;  the  whole  fleet  is  fuppofed  to  be    la  OLomi. 
Lged  with  the  whole  of  the  oppofing  force  j  it  is  * 

1  fo  in  the  reality  of  the  fad,  and  always  fo  in  Uio. 
fuppofition  of  law  ;  and  therefore  all  are  equally 
itted  to  partake  in  the  benefit  of  prize  and  head* 
ey.  But  in  the  cafe  of  a  general  and  remote 
e  like  this,  where  the  parties  are  difperfed  to  a 
t  diftance  from  each  other,  there  may  be  a  com- 
tion  of  exertion,  and  yet  a  feparation  in  contefU 
ich  a  cafe  there  is  no  danger  of  that  confufion 
uncertainty  as  to  the  actual  fervices  of  each  indi« 
al  ihip  which  was  fuggefted  in  argument^  becaufe 
1  the  difference  of  locality  the  h&s  mufl  be  capable 
)eing  fufHciently  fubflantiated  by  evidence  taken 
%ti  facto.  But  the  mere  endeavour  to  come  up  and 
^  with  the  enemy  dthec  before  or  during  the  battle, 
not  fuftain ,  a  claim  to  partidpate.  in  the  head* 
ley ;  unlefs  the  effort  is  fuccefsf ul,  the  endeavour  to 
he  z€t  does  not  conftitute  the  a&  itfelf  fo  far  as  the 
1  of  head-money  is  concerned*  Some  (hips  may 
ufe  laudable  endeavours  to  render  affiftance  after- 
cattle,  by  hdping  to  remove  the  prifoners,  and 
g  other  ads  of  an  ufeful  nature  :  but  that  is  not 
ng  in  the  battle,  and  will  not  bring  them  within 
principle  which  I  have  dted.  I  come  now  to  con- 
'  what  is  the  cafe  of  the  Revenge^  in  order  to  fee  whe« 
it  can  be  brought  within  the  narrow  limits  of  that 
ciple  by  which  I  think  the  difcretion  of  this  Court 
'cumlcribed,  under  the  authority  of  former  ded. 
u  The  fecond  article  pleads,  that  ^^  about  one 
clock  in  the  morning  of  the  25th  day  of  September 
B06,  a  fquadron  of  His  Majefty's  fhips,  under  die 
xlers  of  Commodore  Sir  Samuel  Hoodj  confifting' 
^  the  GfTtftf KT,  MarSf  Monarchy  Revenge^  Achille^ 

9  •*  Wind/or 
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La  Groiit.     "  Wind/or  Cajlle^  Polyphemus j  and  Pilchard  fchoonefi 

April   hT    "  ^'^g  *^  off  ^*^?^^«  Light-houfe,  the  wind  blow^ 
1810.         **  ing  from  the  N.  E.  a  frefli  breeze,  and  the  weather 
**  clear,  the  Revenge  to  windward  of  the  fleet,  and 
^*  the  Monarch  to   leeward  thereof,  and  the  whole 
**  upon  the  look-out,  a  fignal  was  made  by  the  Aft- 
**  narch  for  an  enemy  in  the  fouth-weft  quarter.   That 
**  Commodore  Sir  Samuel  Hoody  obferving  them  to  be 
•^  feven  lail  in  number,  and  apparently  large  (hips, 
made  a  fignal  to  form  the  line,  but  fhortly  after- 
wards, perceiving  the  enemy  to  bear  up  and  make 
^  all  fail  towards  the  S.  S.W.  a  fignal  was  made  from 
•*  the  Centaur  for  a  general  chafe,  which  was  inftandy 
•*  obeyed  by  every  fhip  of  the  fquadron.     That  the 
•*  Monarchy  from  her  pofition,  was  the  leading  fliip, 
and  was  clofely  followed  by  the  Centaur  and  Mars^ 
and  as  day-light  approached,  the  enemy  was  dif- 
covered  to  confift  of  five  large  French  frigates  and 
^*  two  corvettes ;  about   five   o'clock  the  Monarch 
**  began  firing  chafe  guns  at  the  enemy,  which  fire 
**  was  returned,  and  about  fix  o'clock  one  of  the 
faid  frigates,  going  off  towards  the  weftward  with 
a  tiew  to  efcape,  a  fignal  was  made  to  the  Mars  to 
chafe  her,  which  fhe  accordingly  did,  and  about 
**  twelve  o'clock  came  up  with  and  engaged  the  bid 
**  frigate,  which  fhortly  afterwards  ftruck,  and  bong 
**  taken  poffeflion  of,  proved  to  be  the  French  frigate 
"  Ulnfaiigablej  of  44  guns,  and   having  on  board 
«^  640  men.     That  at  the  time  when  fhe  flruck,  the 
«*  whole  of  the  faid  fquadron  were  in  fight,  and  were 
**  co-operating   in   the  chafe,   but   neither  of  them 
**  were  within  a  lefs  diftance  than  ten  miles,  nor 
*^  were  any  of  the  fhips  of  the  faid  fquadron  ever 

<<  within  gun-fhot  of  the  faid  prize  VJnJatigabky 

<*  lave 
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•*  fave  and  except  the .  Mars  and  Monarchy  the  faid    l^  gloi»«. 

^*  prize  bemg  the  fternmoft  frigate,  which  was  fired  ^ 

**  at  by  the  Monarch  previous  to  her  hauling  ofF  to       ^x«v** 

"  the   weftward.**      The   third  article    upon  which 

the  claim  of  the  Revenge  is  grounded,  then  goes  on 

to  plead,  **  that  the  general  chafe  was  continued  after 

"  the  enemy's  other  frigates  by  all  the  other  fhips  of 

"  the  fquadron,  and  foon  after  fix  o'clock  one  of  the 

"  faid  frigates  and  the  two  corvettes  went  off  towards 

**  the  fouth-eaft,  and  efcaped,  but  the  rem:xining  three 

**  frigates  kept  running  towards  the  fouth-weft  in  clofa 

•*  order,  with  the  evident  intention  of  fupporting  each 

•*  other.     That  the  Monarch  being  the  leadin,^  fhip> 

•*  about  a  quarter  pad  ten  o'clock,  opened  a  heavy 

•*  fire  on  the  three  faid  firigates,  who,  by  maintaining 

•*  a  running  fight,  very  much  damaged  and  crippled 

•*  the  fails  of  the  Monarch  before  any  of  the  other  v 

**  (hips  of  the  fquadron  could  come  up.     That  about 

**  eleven  o'clock  the  Centaur^  being  got  within  gun- 

**  fhot,  alfo  commenced  clofe  adion  with  two  of  the 

•'  faid  frigates,  and  occafionally  firing  at  the  third ; 

**  and  about  twelve  o'clock  L  Armid:^  one  of  the  fail 

•*  frigates,  mounting  44  guns,  with  590  officers  and 

'*  men  on  board,  ftruck  her  colours,  when  one  of 

**  the  faid  frigates,  bearing  a  commodore's  pendant, 

**  made   all   fail   to  the  weftward  to  endeavour  to 

•*  efcape.     That  foon  afterwards  the  enfign  halliard 

**  of  another  of  the  faid  frigates  being  fhot  away,  her 

*^  colours  came  down,  and  it  beincj  fuppofed  that  fhe 

**  alfo  had  furrendered,  the  Centaur  immediately  pur- 

**  fued  the  aforefaid  frigate  which  had  made  fail  to  the 

"  weftward  ;  and  in  the  mean  time  the  frio^ate  whofe 

**  halliard  had  been  (hot  away  re-hoifted  her  enfij^n, 

^  and  cominued  to  engage  the  Monarch.    That  Hi» 

«     Majeftx'8 
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£a  CTmibi.    ^  Majefty's  (hip  Revenge^  under  the  command  of  Sir 

■  ■  •^  John  Gore  J  one  of  the  laid  fqiiadron,  having  in  the 

^xJok^     ^  courfe  of  the  aforefaid  chafe  pafled  every  fiiip  of 

^^  the  fquadron,  except  the  Centaur ^  Marsj  and  Me^ 

^  narcbj  fhe  was,  at  the  dme  when  VAmdde  (Iruck) 

^  only  about  four  miles  diftant,  fiait  coming  up,  and 

then  perceiving  the  other  frigate,  which  was  ftill 

engaged  with  the  Monarchy  endeavouring  to  make 

^  her  efcape,  by  edging  off  towards  the  eaftwardi 

^  out  of  V  the  reach  of  the  Monarches  fire,  and  that, 

^  owing  to  the  difabled  ftate  of  the  Monarches  rig* 

^  ging,  fhe  was  increafing  her  diftance ;  the  Revenge 

^  immediately  hauled  up  to  crols  her  courfe,  came 

•*  within  gun-Jhetj  and  was  juji  preparing  to  open  her 

•*  yfr^,  when  the  laid  firigate,  after  firing  two  or  three 

^  fhots  at  the  Revenge^  ftruck  her  colours,  and  proved 

to  be  the  French  frigate  La  Minerve^  mounting  44 

guns,  with  609  officers  and  men  on  board.     That 

the  Monarch  then  making  the  fignal  that  UArmide^ 

which  had  previoufFy  flruck,  was  not  fecured,  twd 

**  of  the  Revengers  boats  were  inftantly  hoifled  out, 

*^  fhe  at  the  fame  time  making  all  fail  after  the  Cen- 

^  taur  and  the  other  ftigate,  and  an  officer  and  fizty 

^^  men  were  fent,  who  afTided  in  taking  poffeffion  of 

^  the  faid  French  frigate  UArmide^  while  the  Monarch 

^  fent  a  party  of  officers  and  men  on  board  La 

•*  Minerve.     That  when  the  enemy's  frigate,  carry* 

**  ing  a  commodore^s  pendant,  made  fail  to  the  wefc 

^  ward,  to  endeavour  to  efcape,  and  was  chafed  by 

"  the  Centaur  J  a  running  fight  was  maintained  be, 

•*  tween  them  until  near  three  o'clock,  when  Wi 

•*  Majefty's  fhip  Marsy  after  capturing  L^ Infatigable^ 

•*  as  is  particularly  pleaded  in  the  fecond  article  of  this' 

^^  allegation^  having  joined  i&  the  chafe  of  the  ftigate^ 

in 
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**  m  queftion,  came  up,  croffed  her  courfe,  and  com-    i.a  Gzoiri. 
**  menced  firing,  and  the  faid  frigate  then  ftruck  her 


%t 


April  4th^ 

colours,  after  a  chafe  of  about  twenty  miles  from        x8i<^ 


**  the  place  where  the  Monarch  was  left  with  La 

**  Minerve  and  VArmide^  and  on  being  taken  pof- 

"  feffion  of,  proved  to  be  the  French  frigate  La  Gloire^ 

"  mounting  46  guns,  with  623  ofEcers  and   men 

^*  on  board*     That  His  Majefty's  fhip  Revenge ^  after 

**  crofling  La  Minerve  and  compelling  her  to  fur- 

•*  render,  crowded  all  fail  after  the  faid  frigate  La 

**  Gloire^  then  about  eight  miles  a-head,  leiving  the 

^*  Monarch  with  UArmide  and  La  Minerve ;  and  at 

**  three  o'clock,  when  the  faid  frigate  ftruck  her 

*^  colouiB,  the  Revenge  having  gained  confiderably 

*^  on  both  the  faid  (hips,  was  only  about  four  miles 

^*  from   and    not   within  gun-fliot    of  La  Gloire. 

*  ^  That  by  fignal  from  the  Centaur j  the  Revenge  took 

^*  poiTeflion  of  the  faid  frigate,  and  her  boats  were 

^^^  employed  in  fhifting  the  prifoners,  the  Centaur  and 

^^  Mars  fending  only  two  ofEcers  on  board.** 

It  is  pleaded  thu  Jhe  was  preparing  to  open  her  fire 

^gainft  the  Minerve, — ^but,  in  point  of  faft,  (he  had 

TU)t  opened  it.     The  Minerve,  it  is  faid,  had  fired  two 

or  three  fliots  at  her ;  but  that  thefe  fhots  were  received 

l)y  her  is  not  faid,  and  it  may  now  be  difficult  to  prove 

that  they  were  really  difcharged  at  her,  or  were  other 

than  random  fliots,  difcharged  juft  before  the  zGt  of 

ftriking,  which  followed  inftantly  afterwards.     The 

Monarch  then  took  poffefGon  of  her,  and  the  Revenge 

went  in  purfuit  of  the  other  frigate  La  Gloire,  with  all 

the  promptitude  which  might  be  expedted  from  the 

known  aftivity  of  her  commander,  but  he  was  not 

within  gim-fliot  of  her  when  flie  ftruck.     With  re- 

fped,  therefore^  to   this  latter  prize  the  Revenge  is 

you  I.  V  clearly 
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La  oiotKB.  clearly  out  of  the  queftion.  In  that  of  the  Minervi 
fhe  approaches  much  nearer  to  the  verge  of  the  prin- 
x^ia  ciple  than  any  of  the  other  veffels  which  did  not 
fire,  and  perhaps,  if  thefe  circumftances  had  been 
brought  in  proper  time  to  the  nodce  of  the  Court,  fo 
that  the  Court  could  now  have  pofleflfed  itfelf  of  the 
fefl:  upon  evidence  from  the  Minerve.  that  the  (hots 
were  really  difcharged  at  the  Revenge^  I  fhould  have 
thought  th«m  deferving  of  great  attention.  For  if  that 
fad  were  indubitably  efUblifhed  it  might  raife  a  nice 
quefUon,*  whether  fhe  might  or  might  not  be  con- 
^  fidered  as  a£lually  engaged,  although  (he  had  not 
fired  a  (hot,  and  although,  as  it  has  been  truly  ob« 
ferved,  it  is  the  fecond  or  returned  blow  that  msksx 
the  battle.  But  ccnfidering  the  length  of  time  which 
has  elapfed  fmce  the  capture  took  place,  I  am  not 
inclined  to  admit  this  claim,  which  is  made  to  reft  on 
an  equivocal  circumflance,  of  which  there  is  now  but 
little  chance  of  obtaining  any  fatisfaftory  evidence.  It 
being  the  eflablifhed  principle  that  head-money  belongs 
to  the  taker,  I  think  it  is  my  duty  not  to  recede  from 
that  principle  on  behalf  of  an  afTerted  interefl  of  this 
nature,  upon  any  ftate  of  fads  that  does  not  clearly 
and  out  of  all  quefVion  fupport  fuch  a  charader. 
Where  the  quefUon  either  of  fact  or  of  law  in  favour 
of  fuch  an  interefl:  is  dubious,  it  is  fit  that  the  Court 
fhould  incline  to  the  clear  and  incontcfllble  interefl  of 
the  adual  taker,  and  fhould  not  be  difpofed  to  diini* 
nifh,  by  an  enlarged  conflruftion,  the  benefits  wbidf 
the  law  has  exclufively  appropriated  to  him. 
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Adams,  tubbs,  m.!^ 

(Inftance  Court.) 

'T'HIS  American   (hip,    laden  with  tobacco,  jwrk,  Breach  hfthe 

beef,  flour,  and  other  articles,  failed  from  Bojion  ^ri':^ 
to  Trinidad  J  where^  upon  her  arrival,  the  mafter 
reported  the  (hip,  and  the  admifiible  articles  were 
allowed  to  be  entered,  landed  and  fold ;  the  tobaccoj 
{)ork,  and  beef,  being  entered  for  c5:portation.  Whild 
the  (hip  remaitied.  Unloading  and  felling  the  permitted 
articles,  a  petition  on  behalf  of  Mefirs.  Neb/eft  and 
Swinden^  ftatilig  that  they  had  imported  25  hogfheads 
of  tobacco  in  the  fhip  Adams^  and  pi'aying  that  it 
might  be  permitted  to  be  landed  and  fold,  Was  pre- 
fented  to  the  governor,  and  leave  granied,  vrith  the  con- 
currenfce  to  be  firft  obtained  of  the  collcftor  and  comp- 
troller of  the  cuftoms,  who,  upon  application  being 
made  to  th^tn,  figned  the  permit*  Part  of  the  tobacco 
was,  in  Confequenc^,  hbift^d  into  a  boat  alongfidef. 
for  the  piirpofe  of  being  landed,  when  the  veflel  and 
targo  were  fei^ed  by  Lieutenant  Briarly^  commanding 
Iffis  Majefty^s  fhip  Oronokok 

JubiSMENT* 

Sir  William  Scott. — ThiS  is  a  proceeding  for  the 
jrtirpofe  of  obtaining  the  Condemnation  of  the  (hip* 
Adams  and  heir  cargo,  otiginally  inflituted  in  the  Vice 
Admiralty  Court  of  the  ifland  of  Trinidad,  and  from 
thence  removed  by  appeal  into  this  Court.  The 
i^ound  on  which  the  condemnation  was  fought,  was 

1/  1  a  breach  . 
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Th«         a  breach  of  the  Revenue  Laws.     A  libel  was  there 
°^**^       filed  upon  the  19th  of  Oilober  1807,  by  Alexander 


^      181 1. 


i?rf.^x4th,      JSriarly,  defcribing  himfelf  as  Lieutenant  in  His  Ma- 
jefty's  navy,  and  commanding  His  Majejlfs  Jloop   of 

7&SW.  C2S.    ^ar  Oronoko.     The  breach    of  the   Revenue  Laws 

afligned  was  an  unlawful  importation  of  tobacco  com- 
mitted in  the  month  of  Augujl  of  that  year,  and  the 
feizure  was  made  upon  the  6th  of  that  month. 

A  preliminary  objeftion  is  taken,  that  it  does  not 
appear  by  any  evidence  in  the  cafe,  that  the  party 
who  makes  this  feizure,  and  proceeds  upon  it,  was  a 
perfon  authorized  to  make  fuch  a  feizure,  for  it  muft 
be  a  feizure  made  by  a  perfon  commanding  one  of  His 
Maje/iy*sjfhips.  And  it  is  faid  that  it  is  effential  to  the 
fupport  of  fuch  a  profecution,  that  it  (hould  appear  ia 

?^^  *^      evidence  to  the  Court,  that  he  was  a  perfon  ad:uall^ 

in  the  command  of  one  of  His  Majeji'fs  jhips^  and  th 
this  being  a  cafe  of  a  favourable  defcription,  an  obj 
t  tion  qf  that  or  any  other  kind  is  fair,  and  that  adva 

tage  may  be  taken  of  it  in  any  ftage  of  the  caufe. 
Court  is  certainly  not  in  the  habit  of  inclining  to 
je^lions  of  form  in  cafes  which  are  brought  from  xJit 
colonies— it  is  perfectly  well  known  that  they  have  xiot 
in  all  cafes  the  means  of  obferving  that  exaftnefs  whicA 
the  rules  of  pleading  in  the  courts  of  the  mother 
country  may  require,  and  therefore  great  indulgence 
is  {hewn  to  fome  informality  in  that  refpeft.     At  the 
iame  time,  if  it  is  effential  that  the  ftift  fhould  be 
proved^  the  want  of  proof  of  an  effential  faft  muft  be 
attended  to.     It  would  be  very  inconvenient  that  an 
objection  of  this  kind  fhould  be  deferred  to  a  very  late 
ftage  of  the  appeal ;  though  I  do  not  fay  that  it  is  then 
abfolutely   and    univerfally  inadmiffible,  or  that  the 
Court  would  refufc  to  entertain  fuch  an  objedion  if 

4  brought 
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brought  forward  at  the  eleventh  hour,  whether  the         The 
cafe  were  of  a  favourable  defcription  or  not.     How  it  ^  Aoams. 
is  to  be  confidered  in  refpefts  of  that  nature  muft      Feb.  14th, 
depend  on  the  refult  of  the  difcuffion  of  its  merits ; 
for  till  the  Court  has  fignified  Its  opinion  upon  thofe 
merits,  non  conjiat  that  it  is  to  be  attended  with  any 
confiderations  of  a  favourable  nature.     It  is  a  cafe  of 
forfeiture  undoubtedly,  but  it  is  a  revenue  cafe  of 
forfeiture,  and  the  revenue  laws,  which  are  founded 
in  a  wife  and  falutary  policy,  are  always  upheld  by  a 
ftrift  enforcement  in  thofe  Courts  which  have  to  carry 
them  into  execution.     In  this  cafe,  however,  I  take 
the  faft  to  be,  that  there  is  no  foundation  whatever 
for  the  principal  objeftion,  becaufe  not  only  does  the 
party  defcribe  himfelf  as  commander  of  a  king^sjhip^  but 
I  find  an  admiflion  on  the  part  of  the  claimant  that  he 
Avas  fo,  in  page  1 1 ,  of  the  procefs,  where  it  is  dated, 
that  "  in  the  Court  of  Vice  Admiralty  in  and  for  the 
the  faid  ifland,  on  the  9th  day  of  November  1807, 
the  Honourable  Archibald  Glojter  Efq.  His  Majefty's 
Attorney  General,  and  Advocate  and  Proftor  for 
Daniel  Tubbs  of  Bojion^  entered  a  claim  for  the  fhip 
"  and  goods  feized  and  now  under  profecution  in  the 
**  faid  Court,** — ^by  whom  ? — *'  by  Alexander  Briarly^ 
**  Lieutenant  in  His  Majefty's  navy,  and  commanding 
^  His  Majejiy^sjhip  of  war  Oxoiioko.** — Here  is,  on 
the  part  of  the  claimant,  therefore,  an  admiiGon  that 
he  was  a  perfon  fo  authorized ;  it  is  not  ftated  merely 
that  he  fo  defcribed  himfelf,  but  it  is  a  diredb  averment 
ofthefaflon  the  part  of  the  claimant  himfelf;  the 
parties  have  gone  on  ever  fmce  under  that  claim  fo 
entered  and  fo  admitted,  and  therefore  it  is  impofCble 
for  me  to  attend  to  an  objeftion  of  that  nature,     I 
mud  difmifs  it  altogether  out  of  the  caufe, 

V3  ft 


?5.a  CASE?  DETERMINED  IN  THE 

.  Ti^«  It  does  not  appear  jhat  any  libel  was  filed  till  thp 

1 9th  of  October y  though  the  feizure  was  mude  on  thp 


/e6.  X4th,  6th  of  Augujij  and  That  ig  an  irregularity,  which 
^mong  many  other  fingularlties  that  accompany  this 
cafe,  excites  the  obfervation  of  the  Court,  and  renders 
it  neceffary  to  enquire  hpw  it  comes  about  that  this 
officer  making  his  feizure  upon  the  6th  of  Augujiy  did 
not  file  his  libel  till  the  i  gth  of  Odiobcr.  The  fad 
muft  be  accounted  for,  becaufe  otherwife  it  is  an 
inaftivity  that  might  be  fatal  to  his  interefls,  and  it  is 
neceffary  for  the  Court  to  fee  whether  from  the  hiftory 
of  the  tranfaclion,  as  far  as  it  can  be  colle^ed  from 
this  evidence,  there  is  that  courfe  of  events  which  fhall 
difcharge  him  from  the  pbjeftions  that  might  arife 
from  the  tardinefs  of  his  proceedings.  Now,  how  is 
it  accounted  for?  According  to  the  evidence  he 
took  poffeffion  of  this  veffel  upon  the  7  th  of  Auguji^ 
;ind  in  page  32  of  the  procefs  it  appears  that  he  made 
an  application  to  the  Collector  of  theCuftoms  (to 
whofe  care  by  the  a£t  of  parliament  the  cuftody  of 
feized  veffels  is  given),  upon  the  8th  of  Auguji^  in 
thefe  terms,  "  I  have  feized  the  American  ffiip  Adams^ 
^'  Capt.  Tubbsy  and  the  goods,  wares,  and  merchant 
**  di^es  on  baard  of  her,  for  a  breach  of  the  Revenue 
<*  and  Navigation  Laws.  I  have  therefore  to  requeft 
^'  you  will  be  pleafed  to  take  charge  of  the  fame 
<'  according  to  the  Aft.*'  He  goes  on  to  (late— 
^'  I  would  wait  on  you  perfonally,  but  indifpofition, 
*'  and  being  tinder  clofe  arrejl  by  order  of  his  Excellen^f 
^'  and  Council y  prevent  me.'*  So  that  at  this  time  he 
was  as  aftive  and  urgent  as  he  could  be,  for  being 
himfelf  imprifoned,  he  did  every  thing  that  it  ypas  in 
his  power  to  do,  in  making  his  application  to  th^ 
proper  officer.     The  gfficer  of  the  cufloms,  a^g 

pxinifterially 
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ininifteriaHy  in  conformity  to  orders  he  had  received  The 
from  the  Governor  and  Council,  declined  interfering  ^^'^ 
m  the  bufinefs,  and  tliererore  there  is  no  imputation  jc.*.  i^th, 
upon  Mr.  Briarly  for  neglect  of  duty  on  that  account. 
It  feems  {2X  lend  if  the  petition  which  ftates  the 
courfe  of  the  events,  is  to  be  confidcred  as  evidence) 
t!iat  this  gentleman  was  for  a  confiderable  time  after- 
wards— a  month— ^detained  in  t!.e  common  public 
^ol  of  the.ifland  by  order  of  the  Governor';  for  what 
this  was  done  does  not  appear  in  the  evidence  tranf- 
mitted.  This  does  appear,  that  he  did  ufe  a  coarfe 
and  irreverent  expreliion  with  r^fpeft  to  the  permif- 
fion  which  had  been  given  by  the  Governor  to  land 
this  obnoxious  article,  namely,  that  "  he  did  not  care 
a  damn  about  the  Governor's  permijfion*^  This  was 
certainly  a  grofs  manner  of  exprefling  his  doubts  upon 
the  validity  of  the  order  under  which  thtCe  goods  were 
landed ;  but  it  is  impolTible  to  conceive  that  this  ex- 
preflion,  though  highly  cenfurable  in  its  terms,  could 
have  been  the  reafon  for  fuch  a  proceeding  againffi 
him,  neither  could  the  feizure  itfelf  have  furnifhed  a  j 
ground  for  his  imprifonment.  The  afts  of  a  Minif- 
ter  of  the  Crown  are  liable  to  be  called  in  queftion  ; 
the  fubjefl  has-a  right  to  take  the  decifion  of  a  Court 
of  Juftice  upon  any  difputable  act  of  the  higheft  autlio- 
rity  of  the  State,  and  therefore  it  cannot  be  for  eithet* 
of  thefe  adls,  I  (hould  fuppofe,  that  this  gentleman 
was  put  into  the  condition  which  he  defcribes.  It  n;uft 
have  been  for  fome  reafon  or  other  that  lies  entirely 
qut  of  the  range  of  this  evidence,  and  into  which  it  is 
not  proper  for  me  to  enquire  any  further  than  the 
necellity  of  his  explaining  the  caufe  of  the  delay  makes 
it  incumbent  upon  me  to  do  fo.  For  any  other  pur* 
pole  it  is  out  of  any  view  I  can  take  of  the  quefHon^ 

u  4  and 
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The         and  I  look  at  it  only  fo  far  as  it  is  heceffary  for  his 
,  exculpation    hi  not  having  proceeded  with  greater 

Fd>.  uth,  aftivity  in  the  caufe.  Now  the  fed  being,  that  for 
fome  reafon  or  other  that  lies  out  of  fight,  and  which 
I  am  bound  to  believe  to  have  been  fufEdent,  (firom 
refped  to  the  perfonal  charader  a^d  official  fituation 
of  the  perfon  who  direfted  it,)  the  ftift,  I  iay,  being 
that  Lieutenant  Briarly  was  under  perfonal  detention 
himfelf,  and  the  officer  of  the  Cuftoms,  to  whom 
the  authority  was  given  having  declined  afting,  he  i$ 
not  chargeable  with  fatal  negle£t  under  fuch  aa 
incapacity. 

It  appears,  likewife,  that  a  forcible  repoffeffion  of  this 
yeffcl  was  taken,  upon  the  i  oth  of  Auguft  ;  this  is 
fpoken  to  by  two  witneffes.  One  of  them,  a  boatfwaiii 
of  the  nkme  of  Morgan  whom  Lieutenant  Briarly 
put  on  board,  fays,  "  The  fliip  was  taken  poifeffion  of 
''  by  Major  Logan,  a  ferjeajit,  and  eight  foldiers  with 
^*  mu(kets  and  fixed  bayonets,  three  days  after  the 
**  feizure,  and  on  the  day  the  deponent  was  fent 
^^  out  of  her ;  and  Major  Logan  faid  that  he  took 
**  charge  of  the  fhip  by  the  Governor -s  orders,  and 
^*  aflced  tfie  deponent  what  charge  he  had  of  her ; 
♦'  that  the  deponent  informed  him  that  he  was  in 
•*  charge  of  the  faid  (hip  by  the  orders  of  Mr.  Derick. 
♦*  /on,  Mafter  of  the  Oronoko,  to  fee  that  the  faid  fliip 
"  Adams  was  regularly  pumped  out,  and  not  to 
"  fuffer  5tny  thing  to  be  taken  out  of  her  ;  that  Majoi' 
*'  Logan  told  him  he  mufl  go  on  fhore  with  him,  and 
."  the  deponent  alked  if  he  <^ould  not  go  to  his  own 
"  fliip,  and  Major  Logan  anfwered  yes,  and  that  he 
**  might  either  go  on  board  his  own  fhip  or  on  ihore 
*'  with  him  ;  that  Captain  Tubbs  ordered  two  of  hfe 
f*  men  Xo  put  the  deponent  on  board  the  Dominic^ 

i*  packet^ 
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AOAMl. 


**  of  her,  as  there  was  a  boat  alongfide  of  her  from 
**  the  Ormoko.**     There  is  another  witnefs  to   this      fa,\a^ 
point,  Thomas  Cufiing  Faxtotiy  and  the  account  he 
gives  is,  *^  That,  in  the  month  of  Augtift  laft.  Major 
"  Logan  came  on  board  the  fliip  Adams j  with  a  fer- 
*'  jeant  and  eight  white  foldiers,  while  (he  was  under 
*^  feizure  by  Lieutenant  Briar ly  ;  that  the  deponent 
<«  was  on  board  at  the  time  of  their  arrival ;  that 
"  Major  Logan  told  the  boatfwain  that  he  was  fent 
**  to  take  charge  of  the  fhip,  and  he,  the  boatfwain, 
^'  had  nothing  further  to  do  with  her,  and  might  go 
'^  on  board  his  own  veflel  as  quick  as  he  could,  and 
^  a  boat  belonging  to  the  Adanu  was  ordered,  and 
^*  took  him  on  board  the  Dominica  packet ;  that  fome 
-  **  orders  were  given  refpefting  the  (hip  Adams ^  but 
^*  does  not  recoUeft  the  purport  of  them,  but  he 
**  remembers  that  Major  Logan  told  the  Serjeant  to  let 
**  Captain  Tuhhs  go  on  and  to   continue  to  difcharge 
^^  the  tobacco,  and  not  to  let  any  boats  come  along- 
**  fide,  unleis  by  Captain  Tuhhs  ^  orders."    . 

It  appears  that  this  vqffel,  being  again  put  into  the 

poflfeilion  of  Captain  Tubbsj  in  confequence  of  this 

forcible  re-poffeffion  by  the  military  force,  there  fol. 

lowed  afterwards  an  application  to  the  Judge  of  the 

Court  on  behalf  of  Captain  Tubbs  made  upon  the  i  ft 

of  September  1807,  ftating  that  his  cargo  was  then 

all  delivered,  and  that   he  defired  leave  to  depart. 

The  anfwer  given  by  the  Judge  was,  that  no  proceed- 

ding  had,   at   that  time,   been   commenced  in  his 

court ;  that  there  was  nothing  to  detain  him  there, 

and  that,  therefore,  he  was  at  liberty  to  depart.  And 

it  does  appear  accordingly  that  he  did  depart;  the 

^p  went  about  her  bufinefs,  and  without  any  bail 

J>eing  giyen^ 
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JV  Mn  J?r/tfr/^  afterwards,  upon  (he  19th  of  O^ober^ 

^   AfiA^f.       gj^  j^  information,  and  prayed  that  bail  might  be 

ftb^  Z4tk,  affigned.  The  Judge  rejected  the  application  for  bail, 
becaufe  he  faid  he  had  no  jurlfdictioo,  the  ihip  beiag 
gone,  and  that  no  caufc  having  been  commenced  while 
ihe  Ihip  ftaid  there,  there  was  notliiiig  upon  which 
ihe  Court  could  then  ad.  It  happened,  however* 
th^t  this  fame  ihip  returned  to  the  port,  and  then 
Lieutenant  Briar ly  applied  to  tlie  Judge  for  his  au- 
thority to  arrefl  her.  That  authority  was  accordingly 
communicated  on  the  29th  January  1 8c8,  and  I  think 
rightly  communicated,  becaufe  Lieut.  Briarly  having 
taken  legal  poffeffion  of  the  fhip  in  the  ficft  inftance,  and 
forcible  repofTeffion  having  taken  her  from  him,  I  think 
his  legal  poffeffion  was  not  divefled  by  that  forcible 
re-poffeffion,  and  that,  therefore,  the  leg^l  authority  of 
the  Court  was  very  properly  imparted  to  him,  for  the 
purpofe  of  putting  him  mjlaiii  quOy  into  the  exad  ftate 
in  which  he  would  have  been  if  that  force  had  not  been 
applied  to  liim.  The  fliip  was  accordingly  arretted, 
and  bail  ordered  for  the  alledged  value  of  the  fliip  and 
the  former  cargo. 

There  was  then  an  application  made  to  the  Court 
to  proceed  to  the  hearing  of  the  caufe  on  the  claim 
given,  the  evidence  being  clofed.  But  it  appears  that 
the  caufe  was  not  heard  till  fix  months  afterwards  in 
confequence  of  the  application  of  the  Cuftom-houfe 
officers,  who  dated  that  their  orders  from  the  Cuftom- 
houfe  in  England  were,  that  caufes  in  which  they 
were  ^^xiics  Jhould  tiai  be  heard  till  they  had  direffiom 
from  home  J  if  pojftble ;  akvays  preferring  due  obediena 
io  ihe  orders  of  ihe  Court  in  which  ihe  proceedings 
\acre  had^  I  dare  fay  there  were  reafons,  and  that  a 
very  juftifiable  difcretion  exercifed  upon  thofe  reaibns, 
then  guided  the  determination  of  the  judge  to  delay 

8.  the 
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jhe  caufe  for  fo  long  a  period.  I  have  no  doubt  of  The 
it ;  but,  at  the  fame  time,  it  is  not  to  be  faid  that  if  a  ^'""' 
private  feizor  makes  a  feizure  and  is  willing  to  pro«  /^.  X4t^ 
ceed  with  his  caufe,  the  caufe  is  neceffarily  to  be  fuf* 
pended  for  fix  months,  till  orders  can  be  received 
from  the  Cuftom  Houfe  here.  Becaufe  that  feizor  is 
proceeding  pro  inter ejfefuo ;  he  has  a  right  fo  to  pro- 
ceed, antl  it  is  at  his  expence  and  peril.  The  ground 
for  that  diredion,  afSgned  by  the  commiffioners  here, 
is,  that  improper  expence$  may  not  be  incurred  on 
behalf  of  the  king's  goveniiment.  But  if  the  fuit  is 
going  on  not  at  their  expence,  but  at  the  private 
charge  of  the  private  feizor,  there  is  no  reafon  wliy 
he  fhould  be  delayed  in  the  profecution  of  it.  I  do 
not  mean  to  impute  blame.  I  have  no  doubt  Ihe 
delay  was  properly  interpofed. 

A  noli  profequi  being  entered  by  the  Attorney 
General,  proceedings  were  had  upon  that  point,  and 
the  noli  profequi  difmiffed  fo  far  as  refpefted  the  in- 
tereft'of  Lieutenant  Briarfy,  the  caufe  as  profecuted 
by  him  came  to  a  hearing,  and  upon  that  hearing  th^, 
judge  reflored  the  fhip  and  the  cargo  entirely. 

The  caufe  being  regularly  appealed,  it  is  now  for 
ine  to  confider  what  is  to  be  the  event  of  that  appeal. 
The  breach  afligned,  and  the  only  one  worthy  the  at- 
tention of  the  Court,  is  the  importation  of  tobaccp, 
and  to  prove  this  importation  of  tobacco  thefe  fafts 
are  cftabliflied.  Firft,  that  it  was  brought  to  the 
ifland  of  Trinidad  in  »thi5  fhip,  not  being  Britijh 
built  or  navigated  as  fuch,  but  an  American  fhip ; 
fecondly,  that  it  was  there  put  into  a  boat  for  the  pur- 
pofe  of  being  landed  and  warehoufed ;  and  thirdly, 
(bat  it  was  finally  landed  and  warehouJFed.    The  lafl 
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The         of  thefe  fads,  that  it  was  finally  landed  and  ware- 


Adams. 


houfed,  is  not  neceffary  to  conftitute  the  importation ; 
Ffh.  14th,  becaufe  undoubtedly  the  putting  into  the  boat  with 
the  intention  of  being  landed,  is  an  importation.  The 
bringing  goods  in  a  jhip  is  prima  facie  evidence  of 
importation ;  it  may  be  repelled  ;  but  the  aftof  putting 
them  into  a  boat  from  the  fhip  with  the  avowed  in- 
tention of  landing  them,  is  undoubtedly  all  that  is 
neceffary  to  compofe  and  to  conclude  a  cafe  of  iropor- 
tation  ;  and  therefore,  I  think,  I  muft  take  it  that,  in 
this  cafe,  there  is  fufScient  proof  of  the  faft  of  the  im- 
portation of  this  tobacco. 

This  fad  is  attempted  to  be  juftified  in  the  cafe,  and 
the  rights  and  the  interefts  of  the  party  in  this  pro- 
perty mufl  depend  upon  the  nature  of  the  juflifica- 
tions  that  have  been  fet  up.     It  has  been  faid,  in  the 
firft  place,  and  very  ftrongly  infilled  upon,  that  here  was 
a  perfedly  bona  fide  intention ;  that  it  is  clear  there  was 
no  intention  to  violate  the  law,  becaufe  an  application 
was  firft  nifide  to  the  governor — that  permiffion  was 
given  by  him,  and  it  was  intended  to  be  landed  openly 
and  in  the  face  of  day,  without  any  aft  of  fmuggling 
as  far  as  clandeftinity   is  neceffary  to  conftitute  an 
offence  of  that  fpecies.     In   the  firft  place,  it  is  not 
neceffary  that  there  fhould  in  all  cafes  be  mala  fides 
to  fubjecl  to  forfeiture,  becaufe  an  irregular  importa- 
tion made  under  ignorance  or  error,  if  ignorance  and 
error  be  not  invincible,  works  a  forfeiture,  and  is 
quite  fufficient  for  that  purpofe.     If  you  break  the 
law,  whether  you  do  it  clandeftinely  or  openly  and 
avowedly,  the  intention  of  violating  the  law  is  a  legal 
and  implied  ingredient  in  the  aft  done,  and  the  Court 
is  not  required  to  look  furtjier  than  to  the  aft  itfelf. 

But 
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But  I  muft  fay,  that  if  it  were  requifite*  to  look         The 
furtKer,  I  cannot  but  think   thsit   fomething  of  an         °'^"'' 


I  Six. 


apparent  malajides  does  occur  in  this  cafe,  for  I  can  by      Feb^  i4th, 
no  means   agree  to  the  reprefentations  which  have 
been  made  of  that  clear  parity  of  intention  in  the 
importers,  who,  are  to  be  confidered  as  the  violators 
of  the   law — I   mean  the  Britijh  merchants,   Mr. 
Niblett  and  Mr.  Swinden.   For  what  is  their  conduft? 
In  the  petition  which  is  contained  in  page  60,  they 
ftate  to  the  governor,     "  That  they  have  imported  in 
the  American  fliip  Adams^  from  Bojion^  twenty-five 
hogflieads  of  tobacco,  which  they  contracted  for  in 
April  laft,  at  which  time  the  faid  article  was  allowed 
*'  to  be  imported  in  American  bottoms^  and  no  intima- 
**  tion  of  its  being  prohibited.**      Now,   how  is  it 
poflible  to  aflert  that  with  any  attention  to  the  dates  of 
the  order  of  the  king  in  council,  which  had  been  re- 
ceived  and    publilhed  at  the   govemment-houfe   at 
Trinidad  months  before;  for  this  petition  bears  date 
on  the  5th  oi  Auguji  1807,  and  the  order  in  council 
was  publifhed  at  the  government-houfe  at  Trinidad 
upon  the  21ft  of  November  1806,  in  which  there  was 
allowed  the  importation  of  provifions.     But  under 
which  allowance,  tobacco  (unlefs  tobacco  in  the  circum- 
fiances  I  fhall  have  occafion   to  advert  to,   can  be 
confidered  as  provifion)  was  publicly  and  notorioufly 
a  prohibited  article ;  for  every  thing  not  exprefsly  per- 
mitted  muft   be  taken  to  be  prolnbiied  under   the 
general  ftatutes  of  exclufion.     How  therefore  it  can 
poffibly  be  aflerted  by  them  that  they  contraded  for 
this   tobacco  at  a  time  when  it  could  be  legally  im- 
ported, I  really  cannot  conjefturc.     They  go  on  to  * 
ftate  in  this  petition,  "  that,  being  informed  there  is 
fome  reftriftioii  at  this  timej" — (why  there  was  no 

^ihe^ 


The         Other  i*eflri6tion  than  that  which  exift^d  at  the  tiffin  of 
their  entering  irit6  the  contrad,)  -"  your  petiti6heM 


J^eb.tj^th,  "  truft  thaf  your  excellency  vi^ilt  tafee  the  cffcum- 
"  ftance  into  confiderat'on,  and  allow  the  fame  to 
"  be  landed,  othervvife"— What?  '*  other-wife  it  would 
^*  prove  offeriotis  injury  to  them  V*  that  is,  they  wbuldf 
be  lofers  by  it. 

Now,  I  have  found  great  difficulty  in  reconciling 
this  averment  with   the  other  averment  which  I  find' 
upon  oath  in  the  depofition  of  one  of  thefe  gentle-* 
men  (yiv.Swivderi)  afterwards,  in  page  60  of  the  pro* 
cefs,  in  which  he  exprefsly  fvvears,  in  anfvi^er  to  the 
fecond  interrogatory,   "  that  he  is  no  further  inte* 
"  refted  in  the  condemnation  or  acquittal  of  the  fh:p  oi* 
*'  cargo,  than  that  he  aflifted  Mr.  Faxoyi  as  ading  oil 
**  behalf  of  Captain  Tubbs ;  that   he  has  no  inierejf 
**  "whatever  in  this  Jh'ip  or  in  this  cargo y*^  having  never*" 
thelefs  Rated  in  the  petition  that  the  being  prevented* 
landing  thi:>  article  would  he  a  mojl  fcrious  injury  ti 
him. 

As  to  the  pretence  which  has  been  fet  up  that  thir 
tobacco  came  merely  as*  other  goods  do  for  re^export^' 
ation,  and  that  on  application  for  leave  to  the  governor, 
it  was  permitted  to  be  landed  there ;  it  is  perfeSly 
clear  that  in  reality  this  was  only  for  the  purpofe  o{ 
facilitating  the  importation  \  for  they  admit  from  thcf 
beginning  that  they,  meant  to  import ;  and  this  therefore 
was  only  tlie  vehicle  for  that  importation.  The  mode 
in  which  it  was  to  be  imported  was  this  (and  it  was  i 
contrivance  for  that  purpofe  6nly)  the  tobacco  was  td 
come  there  openly  as  for  re-exportation,  and  then,  upoii 
leave  applied  for  by  them  and  given  by  the  govemof 
for  the  importation,  it  was  to  be  imported.  But  no  re-i 
exportation  entered  into  the  minds  of  the  perfons  wbof 

Were 
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original  intention  was  importation  only,  firft  taking  ^ 
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thefe  Heps  for  the  fole  purpofe  I  have  ftated,     I  am      Feb  i^A,- 
therefore  clearly  of  opinion,  that  there  is  nothing  of 
iona  jidcs  in  this  cafe   (to   fay  the  lead  of  it)   that 
chajienges  any  peculiar  confideration  towards  thefe 
parties. 

The  next  juftification  which  has  been  fet  up,  and 
which  is  of  a  very  grave  kind,  is,  that  authority  wa3- 
given  by  an  aOual  permiflion  to  land  thefe  goods  by  the 
governor  and  council,  and  afterwards  (as  it  is  pleaded) 
by  the  cuflom-houfe  officer.  Now  the  condud  of 
the  cuftoni-houfe  officer  certainly  adds  nothing  to 
the  authority,  becaufe  it  is  perfeftly  clear  that  Mr. 
Grants  conceiving  he  was  bound  in  duty  to  obey  the 
governor  and  council,  did  not  confirm  thofe  orders, 
but  afted  merely  in  conformity  to  them  ;  and  if  the* 
aft  is  not  legalized  by  the  governor,  ftill  lefs  will  it 
be  fo  by  the  obedience  the  officer  felt  himfelf 
bound  to  give  to  the  act  of  the  governor.  The 
cafe  therefoio  is  confined  to  the  authority  of  the 
governor,  atting  by  the  advice  of  his  council ;  and 
upon  that  the  qucftion  comes  to  this,  (which  is  a  con- 
ftitutional  queftion  in  the  colonies  of  confiderable 
extent  undoubtedly.)  namely,  What  authority  the  go- 
vernor had  to  grant  a  permiffion  for  the  landing  of 
articles  not  permitted  by  law  to  be  imported  ? 

That  a  governor  generally  has  no  fuch  authority  I 
think  is  moil:  clear,  both  upon  general  principles^  and 
likewife  upon  th6  hiftory  of  the  laws  that  apply  to 
this  particular  fubjeft.  Upon  all  general  prindples 
furely  not^  becaufe  it  would  amount  to  a  power  of  dif- 
penfing  with  the  afts  of  parliament,  which  the  con- 
ftitution    of  this    country   does  not  allow  to    the 

fovereign 
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The        fovereign  himfelf.     Nobody  contends  that  the  crown 
even  here  can  legally  permit  articles  to  be  imported 


Feb,  i4th9  which  are  excluded  by  (tatute,  milefs  where  a  difcre- 
tion  is  vetted  in  the  crown  by  ftatute.  If  fuch 
permiifion  is  given  fwhich  prefling  occafions  may  un- 
doubtedly call  for),  it  requires  an  indemnity  for  thofe 
who  advife,  and  for  thofe  who  carry  it  into  execution, 
for  it  is  an  undoubted  violation  of  the  law  in  every 
inttance  in  which  it  occurs  ;  and  it  never  can  be  laid^ 
that  the  derived  authority  of  a  governor  under  the 
Crown  can  be  leis  rettrided  than  that  of  the  Crown 
hfelf  in  the  ufe  of  its  prerogative  upon  fuch  matters.^ 
So  much  for  general  principle. 

Upon  the  particular  hiftory  of  the  laws,  applying  to 
this  fubjed,  how  does  the  cafe  ftand  ?  It  is  matter  of 
perfed  notoriety,  that  owing  to  the  difficulty  of  ob- 
taining fupplies  during  the  war,  it  had  been  %the 
practice  of  the  governors  of  the  colonies  to  permit 
the  importation  of  fuch  articles  as  were  really  necef- 
fary  for  the  fubfiftence  of  the  inhabitants  of  their 
feveral  fettlements.  They  have  been  in  the  habit  of 
granting  fuch  permiflions ;  but  it  is  matter  of  equal 
34O.3.  e.35.    notoriety,   that   a.£ls   of  parliament  were    regularly 

paffed,  in  order  to  imdemnify  the  governors  for 
having  fo  a£led  in  breach  of  the  law  ; .  and  thofe  ads 
have  at  the  fame  time  moft  explicitly  recognized  that 
fuch  permilTions  have  no  validity  whatever  in  law. 
What  is  the  language  of  all  thofe  particular  ads 
of  indemnity  ?  It  is,  *^  Whereas,  under  neceffity, 
**  governors  have  permitted  certain  articles  to  be 
*'  landed;  the  fame,  on  the  ground  of  neceffity, 
ought  to  be  juttified  by  an  a£t  of  parliament,  and 
rendered  valid  and  of  due  force  in  law  ;**  Plainly 
admitting  that^  without  a  ftatute  applied,  they  would 

be 
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be  of  nb,  forcje  in  law  whatever.     And  a  fundamental         The 
provifion  m^de  is,  **  that  all  aftions  already  com.  ' 


xnenced  fhall  be  ftayed,"  evidently  again  admitting,      JPeb.  14th, 

"That  profecutions  might  be  commenced  on  account 

of  thofe  breaches  of  the  law.     Such  a  provifion  as  ' 

mhis  occurs  in  every  one  of  thofe  afts,  manifellly  re- 

<:ognizing  that  parties  might  fue  and  might  recover 

the  penalties,  and  do  every  thing  which  can  be  done^ 

"where  a  law  has  been  infringed  for  the  recovery  of 

the  penalties  given  by  ftatute  for  thofe  infringements. 

Since  that  time,  another  policy  has  been  adopted 

hy   the  ftatute  of  the  46th  of  his  prefent  majefty.  46G.3.  cuiv 

When  this  fubje^l  came  to  be  recbnfidered  it  was 

thought  extremely  unadvifable  that  this  irregular  and 

ibmewhat   unfeemly   pradice   fhould   be   continued, 

and  another  policy  was  adopted,  and  this  policy  was  • 

that  the  crown,  which   had   not  the  pbwer  before, 

fhould  now  have  an  authority  conferred  upon  it  of 

direding  the  governors  of  the   feveral  colonies  to 

permit  fuch  andfuch  articles  to  be  imported.    But  the 

a£i:  of  parliament  which  introduces  and  eftabliihes 

this  policy  moft  exprefsly  recognizes,  that  all  that  had 

been  done  by  the  governors  without  fuch  an  authority 

as  this  being  communicated  to  them,  was  a  violation 

of  the  law,  for  it  begins  in  this  manner  :   "  Whereas 

'*  it  is  neceffary  that  provifion  fhould  be  made  for 

**  meeting  fuch  emergencies  in  future,   without  the 

*^  necejftt'j  of  frequent  violations  of  the  law  by  his  ma- 

^^  jefty's  officers  appointed  and  fworn  to  adminifter 

^*  and  execute  the  fame  ;'*    treating  therefore  what 

the  governors  had  done  as  manifeft  violations  of  the 

Xaw,  and  to  be  juftified  only  by  neceffity.     This  is  a 

:irecognition  that  they  are  violations  of  the  law  in  every 

^nflance  in  which  they  occur;    one   is  not  more  a 

violation  of  the  law  than  another ;  it  is  not  the  fre- 

<iuency  that  makes  the  viotation,  but  it  is  a  violation 

•   VOL.  I.  X*  in 
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Tb«        in  every  inftancc     It  is  fo  confidcred  by  this  ftatute, 
_  the  objed  of  which  it  is  evident  was  to  prevent  viola* 

leb.  14th.  tions  of  the  law,  not  to  continue  them — and  to  confine 
the  power  of  making  provlfions  for  fuch  occafions  to 
bis  majefty  and  his  council ;  taking  away  from  the 
governor  and  his  council,  (if  that  can  be  laid  to 
be  taken  away  which  they  never  had),  a  power  which 
they  did  not  poffefs,  but  which  they  had  exercifed 
and  taken,  upon  themfelves  to  exercife  under  dr- 
cumftances  of  apparent  neceffity.  I  cannot  help 
thinking,  that  if  under  the  ftate  of  the  law  as  now 
modelled  a  power  of  that  fon  is  aifumed,  it  is  a  more 
direft  breach  of  the  law  than  even  before,  for  as  it 
flood  formerly,  the  authority  was  not  poflefled  any 
where,  no  provifion  was  made  for  its  exUlence  or 
e±ercife,  and  if  it  could  be  faid  to  exift  it  exifled  juft 
as  much  in  the  governor  as  the  crown,  for  in  truth  it 
exifted  in  neither.  But  now  it  is  veftcd  exclujively 
and  pofttlvely  in  the  crown,  therefore  here  is  noiw  an 
additional  obligation  on  the  part  of  the  governor  not 
to  trefpafs  on  that  power  which  the  wifdom  of  the 
flate  has  confided  exclufively  to  the  difcretion  of  the 
crown ;  here  is  now  an  additional  ground  upon  which 
the  illegality  of  fuch  an  aft  is  to  be  confidered  as 
flill  more  fubftantially  founded. 

His  majefly  has  as  far  as  this  particular  cafe  is  con* 
cemed  afted  upon  the  authority  fo  communicated  to 
him  by  certain  public  orders  conveyed  to  the  go* 
vemors  of  the  plantations,  containing  therein  an  cbu- 
meration  of  the  articles,  which  under  the  exercife  of 
his  authority  he  permits  to  be  imported,  notwithfhmd* 
ing  the  prohibitions  of  the  ftatute,  and  by  this  cnu« 
meration  they  are  unavoidably  bound,  they  cannot 
travel  out  of  it  a  hair's  breadth.  I  do  not  fay  that 
occafions  may  not  arife,  in  which  mere  political  re» 

fpon£biUty 
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fponfibility  might  be  fatisfied  upon  a   deviation   of        nie 


Adams. 


this  nature,  but  legal  refponfibility  certainly  cannot. 
If  fads  of  this  kind,  though  done  under  an  adequate  Feb.  ma, 
political  refponfibility,  are  examined  in  a  Court  of 
Juftice  into  which  they  are  brought  by  any  perfon 
having  a  right  to  bring  them  into  fuch  court  of 
juftice,  the  permiffion  of  any  other,  except  of  that 
perfonage  who  is  authorized  by  exprefs  words  of  the 
flatute  to  grant  it,  muft  be  confidered  as  giving  no 
force  whatever  to  any  thing  done  under  fuch  per- 
miffion. 

In  this  particular  cafe  tobacco  is  not  found-  among 
the  articles  permitted  by  fuch  authority  as  the  La'u; 
under  this  explanation  can  alone  refpecb,  unlefs  it  is 
found  under  the;defcription  of  provijion  ;  and  I  can- 
not thfnk  that  it  is  found  there,  either  in  the  nature 
of  the  thing  itfelf,  or  in  the  underftanding  of  the 
parties.  By  provifion  in  the  ftatute,  is  to  be  under- 
ftood  human-food — that  which  contributes  to  the  fuf- 
tenance  of  the  body.  The  ufc  of  tobacco  in  this  ifland, 
as  far  as  one  can  colleft  from  the  evidence,  is  princi- 
pally for  fmoking,  and  there  is  much  talk  of  the  ma- 
nuia£ture  of  fegars,  and  the  extreme  ufe  of  it  to  the 
natives  and  the  flaves  in  the  rainy  feafon.  But  fup- 
pofing  it  to  be  applied  in  the  other  way — of  maftica- 
tion,  bringing  it  nearer  to  the  application  of  food,  I 
think  it  is  not  liable  to  be  fo  confidered,  either  phy- 
fically  or  legally.  It  is  a  plant  of  the  narcotic  kind, 
which  removes  appetite  by  afting  as  narcotics  do,  by 
deadening  the  faculties  of  the  ftomach,  but  not  by 
conveying  nutriment  j  it  is  hot  alimentary  in  any  de- 
gree, and  is  not  fo  confidered.  It  is  indeed,  I  under- 
ftand,  here  fupplied  by^the  Viftualling  Board  to  the 
Navy,  but  not  as  provifion  in  any  other  fenfe  than 
that  it  is  frovided-^not  in  the  real  intelligible  ufe  of  the 

X  %  word 
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Th»         word  as  nutriment.     It  is  known  that  in  this  ufetfB 
the  extraft  is  generally  rejefted  from  the  mouth — not 


Feb,  14th,  ■  taken  into  the  ftomach^  and  if  cafually  received  there, 
it  is  received  not  as  matter  of  nutrition.  It  may  be 
an  article  of  luxury,  and  in  perfons  of  certain  habits 
of  life,  becomes  aft  article  of  neceility,  and  may  be 
felutary  in  fome  of  its  efFefts ;  but  it  is  not  proviiion  m 
the  fenfe  of  food,  it  is  not  that  which  is  underftood  to 
convey  nourifhment  to  the  body,  though  as  a  narcotic 
it  may  fometimes  render  the  ufe  of  food  unneceffitfy. 
Moft  clearly,  in  the  underftanding  of  all  the  jar- 
ties,  it  was  not  confidered  as  provifion ;  for  if  fo,  how 
comes  it  that  a  particular  permifiion  was  applied  for ; 
that  thefe  certificates  of  merchants  were  obtained ;  and 
that  this  authority  for  importation  was  finally  granted* 
All  thefe  fteps  were  perfectly  unneceflary,  if  tobacco 
was  comprifed  under  the  defqription  of  the  licenfed 
articlfe  Prov}fions.  I'hey  prove,  beyond  all  contradic- 
tion, that  all  the  partis  in  this  tranfaftion  took  a  view 
utterly  inconfifttnt  with  any  luch  pretenfion. 

The  next  principle  which  has  been  retorted  to  in 
juflification  of  this  a£b  is,  that  though  the  Governor 
has  not  generally  (and  it  can  hardly  be  argued  that  he 
generally  has)  a  power  of  importation,  yet  that  he 
has  in  cafes  of  neceffity.  And  I  muft  admit  that  in 
cafes  of  great  and  imperious,  and  what  I  may  defcribe 
as  tyrannical  neceffity  (and  that  demonflrated  by  clear 
and  irrefiflible  evidence)  the  Court  will  flrain  hard 
to  give  to  the  parties  even  in  the  adminiflfation  of 
thefe  unbending  laws,  the  benefit  of  thofe  maxims, 
in  which  the  common  fenfe  and  feelings  of  mankind 
have  always  acquiefced. — Nece/pty  has  no  latVj  necej* 
fitas  quicqiiid  cogit  defendit.  Nemo  tenetur  nd  tmpojffi' 
tile — it  would  be  inhuman  for  a  Court  of  Juftice  tofiy, 
that  it  is  by  thefe  laws  to  bind  human  creatures  to  the 

10  miferies 
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'^mUeries  of  famine.     Whether  fuch  a  neccffity  couU        The 
pleaded  or  not,  in  refpeO:  of  an  article  of  mere  '^"^^ 


luxury,  is  a  queilion  I  will  not  enter  into,  probably      j^eb.  14th, 


might,  if  that  which  originally  was  confidered  as 
:5in  article  of  mere  luxury  was  converted  into  an  article 
__of  ncceffity.  But  I  muft  accompany  this  with  the  ob- 
-fervation  that  the  exiftence  of  the  neceflity,  muft  be 
pleaded  and  proved  to  the  fatisfaftion  of  th  j  Court 
which  is  to  examine  the  plea  and  the  proof.  I  cannot 
ddmit  that  the  Court  is  to  take  that  upon  the  autho- 
rity of  the  Governor,  and  to  confider  the  aft  of  the 
Goverjior  as  conclufive  evidence  of  the  exiftence  of 
the  neceflity.  I  am  inclined  to  give  to  perfons  in  that 
honourable  fituation  every  prefumptive  conclufion;  but 
the.  Court  muft  have  the  evidence  in  fupport  of  fuch 
a  plea,  and  a  fair  and  candid  view  of  that  evidence 
with  its  own  eyes,  before  it  can  receive  it  for  any 
legal  purpofe  whatever. 

In  the  next  place  I  fay,  no  fuch  neceflity  is  in  this 
cafe  alledged,  as  far  at  leaft  as  the  importation  of  the 
tobacco  is  concerned,  for  what  does  the  petition  of  the 
merchants  ftate  in  this  cafe?  I  haveobftrved  already 
that  all  they  ftate  is,  "  that  they  would  be  lofers  ;'*  they 
'ftate  no  diftrefe  of  the  colony  on  that  account,  but 
only  that  if  this  tobacco  is  not  permitted  to  be  im- 
ported they  individually  would  be  injured.  Then 
follows  a  certificate  of  the  merchants,  which  certainly 
is  hi  from  fhewing  any  thing  like  that  publick  ne- 
ceflity. It  is  to  be  found  in  page  32,  and  is  to  this 
effeft,  "  We,  the  under figned  merchants  of  the  port 
^  of  Spain^  give  it  as  our  opinion  that  the  landing  of 
**  the faid  tobacco,"  What? — Is neceffary  to  the fafety 
of  the  colony  or  the  prefervation  of  the  inhabitants  ? 
No— but  that  it  "  will  be  of  no  detriment  to  the  BritifJi 
trudc^^    Tbis  confideratioa,  I  perceive,  has  found  its 

X  3  way 
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The         way  into  the  a£t  of  the  Governor,  for  there  is  written 

^^^,^^^ 1.   upon  it  "  Granted,  provided  the  tobacco  is  unmanu* 

Feh.  i4tb,     "  faftured  ;"  and  it  is  alfo  introduced  into  the  fen* 
tence  of  the  Judge  of  the  Court  below,  who  obferves, 
^^  That  the  pcrmiffion  to  import  unmanuftSured  to- 
*'  bacco  will  not  injure  the  Britijh  trader/*    Now  cer* 
tainly  grounds  of  commercial  policy  will  never  lega* 
lize  fuch  an  a£k  if  thofe  grounds  were  ever  fo  folidly 
founded  and  clearly  made  out.  On  the  bell  confideration 
I  can  give  to  this  evidence,  I  fhould  very  much  doubt 
whether  I  could  venture  fo  to  charafterize  them,  forlfee 
this  clearly,  that  the  effed  of  this  indulgence  is  to  give  a 
very  great  and  preponderating  advantage  to  the  Am* 
ricari  merchants  in  this  trade  over  the  Britijh.     It  ap- 
pears upon  the  evidence  of  Mr«  Hudfon  and  Mr.  Grants 
that  in  two  months^  from  the  i  ft  of  June  to  the  i  oth 
of  Augujl^  30  hogflieads  only  were  imported  by  the 
Britijh  merchants,  and  76  by  the  Americans  under 
permiflion  of  the  Governor.     It  is  perfeftly  clear  (if  I 
allowed  myfelfto  form  a  judgment  upon  this  evidence 
alone)  that  the  refult  of  this  muft  be  to  drive  the 
BriliJIj  navigation  out  of  the  markets  of  this  ifland,  in 
direft  contravention  to  the  policy  of  the  fy(tem  of  the 
Navigation  Laws.    However,  I  am  too  well  aware  of 
the  want  of  local  infor^nation  upon   fuch  a  fubjed  to 
entertain  any  other  than  a  very  diffident  opinion  upon  it, 
and  therefore,  I  am  perfeftly  prepared  to   fuppofe 
that  thofe  perfons  who  have  a  much  more  intimate 
and  comprehenfive  view  of  the  fubjeft  may  be  better 
qualified  to  form  correft  judgments  upon  grounds  of 
commercial  policy — But  I  muft  add  that  if  thefe  judg- 
ments upon  which  the  afts  of  the  Governor  have  pro- 
ceeded were  moft  unimpeachably  correct,  they  would 

*  not  fuftain  the  ads  which  Jb^ve  taken  fuch  grounds  for 

their  legal  bafis.    If  there  are  fuch  grounds  of  policy 

that 
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•ihat  call  for  the  admiffion  of  fuch  articles,  what  is        Th« 
^e  courfe  pointed  out  by  the  law  ?  — to  reprefent  thefe  ...JJ^^^^ 


grounds  to  the  King,  and  to  leave  the  judgment  of     Feb,  14th, 
<ommerdal  policy,  where  the  law  has  placed  it,  and       *  "' 
to  zSt  under  orders  emanating  from  the  royal  authority 
itfelf. 

In  the  next  place,  I  fay,  that  if  there  is  no  neceflity 
alledged,  ftill  lefs  is  there  a  neceflity  proved.     In  fad, 
the  contrary  is  proved  in  this  cafe.     It  is  dated  in' the 
evidence  of  one  of  thefe  merchants,  who  were  called 
for  the  claimant,  *'  that  60  hogfheads  of  tobacco  is  the 
average  confumption  for  fix  months,**— that  is  ten  bog- 
heads a  month.     Now,  between  the  ift  of  Jtme  and 
the  loth  of  Augu/i  it  appears  that  there  were  1 06  hog- 
sheads imported,  and  none  exported ;  that  is  proved 
by  the  coUedtor  of  the  cuftoms ;  and  feveral  mer- 
<:hants  prove  that  they  had  large  quantities  on  hand ; 
tJiat  the  importation  was  far  beyond  the  average  con-    . 
fumption,  and  that  there  had  been   a  rife  only  of 
twenty-five  per  cent,  in  point  of  price.     If  therfe  was 
any  real  diftrefs  or  urgency  that  could  create  an  alarm 
or  amount  to  a  neceflity,  it  certainly  does  not  appear 
^pon  the  evidence  to  which  I  mufl:  confine  myfelf ; 
*^hat  might  be  matter  of  notoriety  in  the  ifland,  or 
matter  of  local  feeling,  is  out  of  the  quefl:ion,  becaufe 
It  is  out  of  fight.     Confining  myfelf  to  this  evidence, 
_  I  fee  no  reafon  whatever  for  believing  it. 

Another  ground  which  has  been  reforted  to,  has 
been  an  addrefs  rather  to  the  mifericordia  of  the  Court, 
on  account  of  the  probable  ignorance  of  a  foreign  - 
captain,  coming  in,  not  acquainted  with  the  law, 
and  mifled  by  the  Governor,  the  extent  of  whofe  au- 
thority he  could  not  accurately  define.  To  this  it  is 
an  obvious  anfwer,  that  whoever  trades  with  a  country, 
l)e  J[ie  a  foreigner  or  not^y^  bound  to  know  the  laws 
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The        of  that  country  with  which  he  trades,  as  far  as  thef 
'  ',.,   concern  his  own  afts,  be  the  nature  of  tbofe  laws  asd 

jiKiAt ,  the  extent  of  them  what  they  may.  If  he  trades 
under  the  advice  even  of  a  ikilful  prafdtioii^  of  the 
law,  and  that  advice  preves  erroneous,  I  fear  that  if 
is  an  indifpenfible  pr»nciple  of  the  law  that  it  will  not 
proteft  him  from  forfeiture.  If  he  trades  under  an 
authority  that  is  mfufficient,,it  will  not  proteft  him, 
becaufe  he  is  as  much  bound  to  know  the  extent  rf 
that  authority,  relatively  to  himfelf  inthat  aft  of  trading, 
as  he  is  to  know  any  other  circumftance  that  is  re? 
quired  to  conftitute  the  legality  of  the  aft, 
•  But  I  confider  not  fo  much  in  this  cafe  the  American 

mafler,  as  the  importers — thofe  Britifi  mei3:hanta 
who  knowingly  entered  into  a  contraft  at  a  time  when 
it  was  clearly  illegal,  who  furprifed  the  vigilance,  and 
in  fome  meafure  abufed  the  honourable  intentions  of 
the  Governor,  and  led  on  this  American  captain  into 
what  I  am  legally  bound  to  confider  as  a  violation  of 
the  law. 

Having  confidered  this  cafe  with  much  attenticMi, 
not  only  to  its  own  merits,  but  likewife  to  that  which 
is  due  to  the  official  fituations,  and  to  the  honourable 
charafters  of  the  perfons  under  whofe  authority  th« 
aft  in  queftion  has  been  done,  I  feel  myfelf  under  the 
neceffity  of  declaring,  that  it  is  in  my  apprehenfion  to 
be  confidered  as  an  illegal  aft-,  and  incurring  the  pe- 
nalties which  are  created  by  the  ftatute.  The  queftion 
then  remains,  What  are  thofe  penalties  ?  The  pro# 
ceeding  is  certainly  upon  the  old  Navigation  Law, 
which  would  embrace  the  whole  extent  of  the  for- 
fdture  of  the  fhip,  and  the  entire  Valtie  of  the  cargo, 
But,  i  am  of  opinion,  that  the  parties,  bong  Amm% 
aSG-3.  C.6.      cnns^  are  entitled,  by  the  Intercourfe  Aft,  to  a  mode^ 

mion  of  thofe  penalties  ;*  and  that  it  harmg  been 
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decehfnined  that,  by  the  provifions  of  that  Intercourfe        Th» 
Ad,  (the  a&  which  regulates  the  intercourfe  between      ^^^^^ 
the  fubjeds  of  the  United  States  and  His  Majefty's      j^  ,^ 
fubjeds)  the  penalty  fliall  extend  only  to  the  forfeiture         *^*^ 
of  the  ihip,  and  the  noxious  articles  they  have  a  right 
to  have  that  benefit ;  this  being  a  proceeding  under  the 
Navigation  Laws,  which  quo  ad  hoc  muft  be  confidered 
as  they  refpeft  the  Americans^  fo  far  in  a  ftate  of  fuf- 
penfion.     It  was  contended  that  the  fifh  were  liable  to 
be  cpnfidered  as  nosious  articles.     I  think  they  are 
not  to  be  fo  confidered,  for  it  appears  that  the  pro. 
hibition  of  fifh  had  not  arrived  when  this  tranfa£tioii 
took  place}  the   parties  came   under  an  invincible 
ignorance,  which  muft  e^^cufe  them,  and,  therefore^ 
the  confifcation  cannot  extend  to  that  article,     Tht 
tobacco  is  liable  to  forfeiture,  and  the  (hip  likewife^   . 
"aiid  as  fuch,  therefore,   I  muft  condenm  them.     I 
sdfirm  the  fentence  with  refpeft  to  the  other  parts^ 
^ind  condemn  the  fliip  and  the  twenty-five  hogfheads 
of  tobacco  ;  and  I  think  I  fhould  not  give  the  feizcnr 
tthat  protedion  which  this  Court  ought  to  afford  him^ 
^  I  did  not  give  him  his  cofts  in  both  Courts. 


FOX  AND  OTHERS,  iOay  yA. 

Judgment. 
CIR  William  Scott. — This  was  the  cafe  of  an  American  Blockade, breach 
veffel  which  was  taken  on  the   15th  November  ^^S^ri? 
1 8 1  o,  on  a  voyage  from  Bojion  to  Cherbourg.    It  is  '*?9- 
Contettded,  on  the  part  of  the  Captors,  that,  under  the 
Order  in  Council  of  a  6th  April  1809,  this  fliip  and 
cargo,  being  deftined  to  a  port  of  France^  are  liable 
|Q  coi^cadon.    On  the  part  of  the  Claimants  it  has 

been 
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The        been  replied,  that  the  fhip  and  cargo  are  not  confifa- 
and^dlU.     ^^^  under  the  Orders  in  Council ;  firft,  becaufe  thefe 


-  Orders  have  in  faft  become  extinct,  being  profefTediy 

'^^lu^'  founded  upon  meafures  which  the  enemy  had  retraced; 
and  fecondly,  that  if  the  Orders  in  Council  are  to  be 
confidered  as  exifting,  there  are  circumftances  of 
equity  in  the  prefent  cafe,  and  .in  the  others  that  fol- 
low,  wliich  ought  to  mduce  the  Court  to  hold  them 
exonerated  from  the  penal  effeft  of  thefe  orders. 

In  the  courfe  of  the  difcuflion  a  queftion  has  been 
ftarted,  What  would  be  the  duty  of  the  Court  under 
Orders  in  Council  that  were  repugnant  to  the  law  of 
nations  ?  It  has  been  contended  on  one  fide,  that  the 
Court  would  at  all  events  be  bound  to  enforce  the 
Orders  in  Council:  on  the  other,  that  the  Court 
would  be  bound  to  apply  the  rule  of  the  Law  of  Na- 
tions adapted  to  the  particular  cafe,  in  dilregard  of 
the  Orders  in  Council.  I  have  not  obferved,  how- 
ever,  that  thefe  Orders  in  Council,  in  their  retaliatory 
charafter,  have  been  defcribed  in  the  argument  as  at 
all  repugnant  to  tlie  Law  of  Nations,  however  liable 
to  be  fo  defcribed  if  merely  original  and  abftrad.  And 
therefore  it  is  rather  to  corrcft  poflible  mifapprehen- 
fion  on  the  fubject  ^than  from  the  fenfe  of  any  obUga. 
don  which  the  prefent  difcuflion  impofes  upon  me, 
that  I  obferve  that  this  Court  is  bound  to  adminifter 
the  Law  of  Nations  to  the  fubjefts  of  other  countries 
in  the  different  relations  in  which  they  may  be  placed 
towards  this  country  and  its  government.  This  is  what 
other  countries  have  a  right  to  demand  for  their  fub- 
jefts,  and  to  complain  if  they  receive  it  not*  This  is 
Its  unwritten  law  evidenced  in  the  courfe  of  Its  deci* 
fions,  and  collected  from  the  common  ulage  of  civi- 
lized ftates.  At  the  fame  time  it  is  ftridly  true,  that 
by  the  confUtuuon  of  this  country,  the  King  in  Coun- 
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cil  poflefles  legifladve  rights  over  this  Court,  and  has        The 
power  to  iffue  orders  and  inftruftions  which  It  is  bound     ,«i  ^^^ 
to  obey  and  enforce ;  and  thefe  conftitute  the  written  — — - 
law  of  this  Court,     Thefe  two  propofitions,  that  the     ^^^ia 
Court  is  bound  to  adminifter  the  Law  of  Nations,  and 
that  It  is  bound  to  enforce  the  King's  Orders  in  Coun- 
cil, are  not  at  all .  inconfiftent  with  each  other  j  be- 
caufe  thefe  Orders  and  Inftrudtions  are  prefumed  to 
Conform  themfelves,  under  the  given  circumftances,  to  ^ 

the  principles  of  Its  unwritten  law.  They  are  either  direc- 
applications  of  thofe  principles  to  the  cafes  indicated 

them— cafes  which,  with  all  the  faSs  and  circum- 
ances  belonging  to  them,  and  which  conftitute  their 

I^gal  charafter,  could  be  but  imperfeftly  known  to 

lt:lie  Court  *Itfelf ;  or  they  are  pofitive  Regulations, 

<ronfi{lent  with  thofe  principles,  applying  to  matters 

"^irhich  require  more  exa&  and  definite  rules  than  thofe 

general  principles  are  capable  of  furnifhing. 

The  conftitution  of  this  Court,  relatively  to  the  le- 
^flative  power  of  the  King  in  Council,  is  analogous 
xo  that  of  the  Couns  of  Common  Law  relatively  to 
that  of  the  Parliament  of  this  kingdom.  Thofe  Courts 
have  their  unwritten  law,  the  approved  principles 
of  natural  reafon  and  juftice — they  have  likewife  the 
written  or  ftatute  law  in  A£ts  of  Parliament,  which  are 
direflory  applications  of  the  fame  principles  toparticular 
fubjeds,  or  pofitive  regulations  confiftent  with  them, . 
upon  matters  which  would  remain  too  much  at  large 
if  they  were  left  to  the  imperfeft  information  which 
the  Courts  could  extra&  from  mere  general  fpecula* 
tions.  What  would  be  the  duty  of  the  individuals 
who  prefide  in  thofe  Courts  if  required  to  euforce  an 
A£t  of  Parliament  which  contradided  thofe  principles, 
is  a  qu^on  which  I  prefume  they  Would  not  entertain 
4  priori  becaufe  they  will  not  entertain  a  priori  the  fup« 

fofition 
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TW        poiidon  that  any  fuch  will  arife.     In  Uke  nuumer  this 
nd  tthfn-     Court  will  not  let  itfelf  loofe  into  fpeculatioiis  as  to 


•k 


-  what  would  be  its  duty  under  fuch  an  emergenqr,  be- 

«is<.  caufe  it  cannot,  without  extreme  indecency,  prefume 
that  any  fuch  emergency  will  happen ;  and  it  ia  the  left 
difpofed  to  entertain  them,  becaufe  its  own  ohfenra* 
tk>n  and  experience  atted  the  general  conformity  <^ 
fuch  orders  and  inilrudions  to  its  principles  of  un- 
written law.— In  the  particular  cafe  of  the  orders  and 
indrudions  which  give  rife  to  the  prefent  queftioni 
the  Court  has  not  heard  it  at  all  maintained  in  argu» 
ment,  that  as  retaliatory  orders  they  are  not  conform- 
able to  fuch  principles — for  retaliataryorders  they  are. 
*— They  are  fo  declared  in  their  own  language,  and  in 
.the  uniform  language  of  the  Government  which  has 
eftablifhed  them.  I  have  no  hefitation  in  faying,  that 
they  would  ceafe  to  be  juft  if  they  ceafed  to  be  retaKa- 
tory ;  and  they  would  ceafe  to  be  retaliatory,  from 
the  moment  the  enemy  rctrafts  in  a  fmcere  manner 
thofe  meafures  of  his  which  they  were  intended  to 
retaliate. 

The  firft  queftion  is,  what  is  the  proper  evidence  for 
this  Court  to  receive,  under  all  the  circumftances  that 
belong  to  the  cafe,  in  proof  of  the  faft  that  He  has 
made  a  bona  fide  retractation  of  thofe  meafures.  Upon 
that  point  it  appears^  to  me  that  the  proper  evidence 
for  the  Court  to  receive,  is  the  declaration  of  the  State 
Itfelf,  which  iffued  thcfe  retaliatory  orders,  that  It  re- 
vokes them  in  confequence  of  fuch  a  change  having 
taken  place  in  the  conduft  of  the  enemy.  When  the 
State,  in  confequence  of  grofs  outrages  upon  the  law 
of  nations  committed  by  Its  adverfary,  was  compelled 
by  a  neceffity  which  It  laments,  to  refort  to  meafures 
which  It  othcrwife  condemns,  It  pledged  Itfelf  to  die 
revocation  of  thofe  meafures  9S  foon  as  the  oeccffity 

ceafes. 
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ceafes, — And  oil  the  State  revokes  them,  this  Cotut  k        ru 


bound  to  prefume  that  the  neceffity  tontinuestoe3rift.  It 
cannot,  without  extreme  indecenqr,  fuppofethatAey  - 
would  continue  a  moment  longer  than  the  neceffity        iSm. 
which  produced  them,  or  that  the  Notificatioh  that 
fuch  meafures  were  revoked,  would  be  lefs  pubKc  and 
formal  than  thdr  firft  eftablifhment.     Their  eftablifli* 
ment  was  doubtlels  a  great  and  fignal  departure  from 
the  ordinary  adminift ration  of  juftice  in  the  ordinary 
flate  of  the  exercife  of  public  hoftility,  but  was  jufti- 
fied  by  that  extraordinary  deviation  from  the  cpmmoa 
exercife  of  hoftility  in  the  conduft  of  the  enemy. 
It  would  not  have  been  within  the  competency  of 
the  Court  Itfelf  to  have, applied  originally  fuch  rules, 
becaufe  it  was  hardly  poiSble  for  this  Court  to  poffefs 
that  diftind  and  certain  information  of  the  fads  to 
which  alone  fuch  extraordinary  rules  were  juftly  ap* 
plicable.     It  waited  therefore  for  the  communication 
of  the  fafts  :  It  waited  likewife  for  the  prbmulgaticm 
of  the  rules  that  were  to*  be  pradHcally  applied ;    for 
the  State  might  not  have  thought  fit  to  ad  up  to  the 
extremity  of  its  rights  on  this  extraordinary  occafion. 
It  might,  from  motives  of  forbearance,  or  even  of 
policy  unmixed  with  any  injuftice  to  other  States,  have 
adopted  a  more  indulgent  rule  than  the  Law  of  Na« 
tions  would  authorize,  though  It  is  not  at  liberty  ever 
to  apply  a  harfher    rule  than  that  Law  warrants. 
In  the  cafe  of  the  Swedijh  convoy,  which   has  been 
alluded  to,  no  order  or  inflruftion  whatever  was  iffued^ 
and  the  Court  therefore  was  left  to  find  its  way  to 
that  legal   conclufion  which  Its    judgment  of  the 
principles  of  the  law  led  It  to  adopt.    But  certainly 
if  the  State  had.  iffued  an  Order  that  a  rule  of  left 
feverity  fhould  be  applied,  this  Court  would  not  have 
confidered  it  as  any  departure  from  Its  duty  to  afik 

upon 
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The        upon  the  nulder  rule  which  the  prudence  of  the 

aad  ocfaen.     State  was  Content  to  fubftitute  in  fupport  of  Its  own 

— —  rights.     In  the  prefent  cafe  It  waited  for  the  commu- 

^^S^     nication  of  the  hGt  and  the  promulgadon  of  the  rule* 

It  is  Its  duty  in  like  manner  to  wait  for  the  notification 

of  the  fafb  that  thefe  orders  are  revoked  in  confe- 

quaice  of  a  change  in  the  condud  of  the  enemy. 

The  edids  of  the  enemy  themfelves,obfcure  and  am« 
biguous  in  their  ufual  language,  and  moft  notorioufly 
and  frequently  contradiSked  by  His  practice,  would 
hardly  afibrd  It  a  (adsfadory  evidence  of  any  fuch 
change  having  a&ually  and  fincerely  taken  place.  The 
State  has  pledged  itfelf  to  make  fuch  a  notification  when 
the  fa£t  happens :  It  is  pledged  fo  to  do  by  Its  public 
Declarations — by  Its  acknowledged  interpretatk>ns  of 
the  Law  of  Nations— 4)y  every  ad  which  can  excite  an 
univerlal  expedadon  and  demand,  that  It  (hall  redeem 
fuch  a  pledge.     Is  fuch  an  expedation  peculiar  to 
this  Court  ?    moft  unqueftionably  not.     It  is  univer- 
fally  felt  and  univerfally  expreffed.     What  are  the 
expeftations  fignified  by  the  American  Government 
in  the  public  correfpondence  referred  to  ?    not  that 
thefe  Orders  would  become  filently  extind  under  the 
interpretations  of  this  Court,  but  that  the  State  would 
refcind  and  revoke  them.     What  is  the  expectation 
expreffed  in  the  numerous  private  letters  exhibited  to 
the  Court  amongft  the  papers  found  on  board  this 
clafs  of  veifels  ?  not  that  the  Britijh  Orders  had  ex- 
pired of  themfelves,  but  that  they  would  be  removed 
and  repealed  by  public  authority.     If  I  took  upon 
myfelf  to  annihilate  them  by  interpretation,  I  fhould 
%&  in  oppofition  to  the  apprehenfion  and  judgment 
of  all  parties  concerned—of  the  individuals  whofe 
property  is.  in  queftion,  and  of  the  American  Govern- 
inent  Itfelf,  which  is  bound  to  proted  thenu 

AUufion 
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Allufion  has  been  made  to  two  or  three  cafes,        tu 

Fox 

b  which  this  Court  is  laid   to    have  exercifed  a     mdothert. 


power  of  qualifying  and  moderating  the  general  terms  — — — — 
of  an  Order  in  Council,  as  in  the  cafe  of  the  Lucy^        uui. 
Taylor  J  in  which  the  general  terms  of  the  order, 
/ubje&ed  to  confifcation  all  Ships  transferred  by  the 
enemy  to  neutrals  during  the  war,  and  yet  this  Court 
iield  that  thefe  general  terms  did  not  extend  to  prize 
yhips  fo  transferred  by  the  enemy.     But  what  was  the 
ground  of   that  mterpretation  ?     It  was  this— The 
arule  itfelf  was  adopted  from  -the  rule  of  the  enemy,  ^  . 
^uid  upon  a  principle  of  exa£i:  retaliation ;  for  it  was 
«3eclared  in  the  exprefs  terms  of  the  preamble  of  the 
^)rder,  that  it  was  jujl  to  apply  the  fame  rule  to  the 
^^nemy  which  he  was  in  the  habit  of  applying  to  this  country. 
..And  when  the  Court  found  upon  fatisfadory  evi- 
dence, that  the  enemy  did  not  apply  any  fuch  rule  to 
j^rize  fhipt^  but   fpecially  exempted  them,  It  would 
<liave    pronounced^   in    dired  contradidtion    to   the 
avowed  principle  of  the  order  iifelf,  if  It  had  not  fol- 
lowed the  enemy  in  this  acknowledged  diftin£Uon« 
Jt  has  likewife  been  urged  that  cafes  may  be  found  in 
which  the  Court  has  prefumed  a  revocation,  though 
no  fuch  revocation  has  been  promulged.     And  it  is^ 
certainly  true  that  where  an  effential  change  in  the 
circumfbinces  that  occafioned  the  order  has,  in  effed:, 
extinguiihed  its  fubjed  matter,  and  that  change  of 
circumftances  has  been  publicly  declared  by  the  State, 
the  Court  has  not  -thought  it  neceflary  to  wait  foi;^  a 
formal  revocation  itfelf.     In  the  cafe  of  the  Baltic  Or- 
der, by  which,  in  compliance  with  the  wiflies  of  Its  al- 
lies in  the  war,  the  Government  of  this  country  grant- 
ed an  immunity  from  the  moleftation  of  capture  in 
that  fca ;  the  Court  held  that  order  to  be  revoked 
when  the  ftate  had  declared  that  moft  of  thofe  States 
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The       io  vhofe  applicatbns,  as  allies,  tbat  mdidgeQoe  Imd 
md  xkttBm.     been  granted,  had  changed  the  chara£^  of  alUes  fer 
— ^  that  of  enemies.    It  was  quite  onxiecefiaiy  to  wait  fior 
^i,       fuch  fpecial  revocation  when  by  the  general  dedsvatioQ 
of  war  all  hoftilities  had  been  anthbriaed  ag^unft  Aeou 

Admitting,  however,  that  there  may  be  cafes  of  pre* 
fumed  revocation,  does  it  follow  that  thn  is,  with  anr 
propriety,  to  be  confidered  as  one  of -Aofe  cafes  ?  The 
novelty  of  thefe  Orders  in  Council — the  magnitude— 
the  complexity — the  extraordinary  nature  of  the  689 
to  which  they  owe  thdr  origin — the  attiention  which 
they  called  for  and  excited  both  at  home  and  abroad— 
the  pledges  given  by  this  State  and  accepted  by  odier 
States,  all  difqualify  this  Court  from  taking  upon  Itfetf 
to  apply  a  prefumed  revocation  in  any  fuch  cafe. 

Suppofing,  however,  that  the  Court  felt  itfelf  at 
liberty  to  accept  as  fatisfadory  other  evidence  of  a 
fincere  retraftation  of  the  French  Decrees,  what  is  the 
amount  of  the  evidence  offered  ?— No  edict — ^no  public 
declaration  of  repeal — ^no  reference  to  cafes  in  which 
the  courts  of  that  country  have  acted  upon  any  fuch 
revocation.  The  only  cafe  mentioned  was  that  of  the 
New  Or/cam  Packet j  and  it  was  brought  forward  in 
fuch  a  way,  fo  void  of  all  authenticity,  and  of  all  ac- 
curate detail  of  particulars,  as  to  make  it  hardly  poffible 
for  me  to  allude  to  it  with  any  propriety,  and  much 
lefs  with  any  legal  effect.  What  the  circumftances  of 
that  cafe  were,  in  what  form,  and  under  what  authc 
rity,  and  on  what  account  releafed,  did  not  at  all  ap- 
pear— Whether  at  all  applicable  to  the  prefent  qurf- 
tion,  whether  a  mere  irregularity,  or  what  was  its  real 
character,  the  Court  could  not  learn.  This  however 
is  matter  of  notoriety,  that  thefe  Decrees  are  pro- 
nounced fundamental  laws  of  the  French  Empire— 
tbzt  they  were  declared  fo  in  their  original  formation 
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■s^and  that  they  have  been  fmce  fo  declared  repeatedly        Th« 
ahd  recently — long  fince  the  date  of  the  prefent  tranf-     ^a  ochett. 
actions.     The  declaration  of  the  perfon  (tiling  himfelf  * 

Duke  de  Cadore  imports  no  revocation ;  for  that  de^  Sit. 
claratidn  imports  only  a  conditional  retradation,  and 
this  upon  conditions  known  to  be  impoilible  to  be  com« 
plied  with.  It  has  been  urged  that  the  American  Go- 
vernment has  confidered  it  otherwife,  and  has  fo  de. 
dared  it  for  the  regulation  of  the  conduct  of  the  people 
of  that  Country,  If  fuch  is  the  fact,  it  is  not  for  me 
to  lofe  fight  of  that  refpect  which  is  due  to  the  acts  of 
a  foreign  government  fo  far  as  to  queftion  the  propriety 
df  any  interpretation  which  they  may  have  given  to 
fuch  an  inftrument.  But  when  the  effeqt  of  fuch  an 
inftrument  is  preffed  upon  me  for  the  purpife  of  calling 
for  my  decifion,  I  muft  be  allowed  to  interpret  it  for 
myfelf,  and  to  act  upon  that  interpretation.  And  to 
me  it  appears,  that  the  declaration,  clogged  as  it  is  with 
(Hpulations  known  to  be  beyond  the  reach  of  all  rational 
hope  of  any  poffible  compliance,  is  in  effect  a  renuncia- 
tion of  any  ferious  purpofe  of  repealing  thofe  decrees. 
i  think  I  might  invoke  tl\e  authority  of  the  govern- 
ment of  the  United  States  for  denying  to  this  French  de- 
claration the  effect  of  an  abfolute  repeal,  when  I  obferve 
that  the  period  which  they  have  allowed  to  the  Britijh 
Government  for  revoking  our  Orders  in  Council  ex- 
tends to  the  2d  of  February — an  allowance  which  could  , 
hardly  have  been  made  if  the  revocation  on  the  part  of 
France  had  really  taken  place  at  the  time  to  which  that 
declaration  purports  to  refer. 

.  In  the  abfence  of  any  declaration  of  the  Britijh  Go- 
vernment to  fuch  an  effeft,  there  is  a  total  failure  of 
all  other  evidence,  (if  the  Court  were  at  liberty  to 
accept  other  evidence  as  fatisfadtory),  that  the  French 
decrees  had  been  revoked.    If  I  wesre  driven  to  de- 
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ru        dde  upon  that  evidence,  independent  of  all  evidence 
ai^other*.      to  be  regularly  furnifhed  by  the  Government  under 

•c —  whofe  authority  I  fit,  I  think  I  am  bound  to  pro- 

'Oiz.  nounce  that  no  fuch  revocation  has  taken  place,  and 
therefore  that  the  Orders  in  Council  fubfift  in  perfect 
juftice  as  well  as  in  complete  authority. 

It  is  incumbent  upon  me,  I  think,  to  take  notice  of  aft 
objection  ofDr.  Herbert^  Jj  to  the  exifience  of  the  Orders- 
in  Council — namely,  that  Britijb  fubjefts  are,  notwith* 
Handing,  permitted  to  trade  with  France^  and  that  a 
blockade  which  excludes  the  fubjefts  of  all  other  coun- 
tries from  trading  with  ports  of  the  enemy,  and  at 
the  fame  time  permits  any  accefs  to  thofe  ports  to  the 
fubjefts  of  the  State  which  impofes  it,  is  irr^ulary 
illegal,  and  null.    And  I  agree  to  the  pofidon,  that 
a  blockade,  impofed  for  the  purpofe  of  obtaining  a 
commercial  monopoly  for  the  private  advantage  of 
the  State  which  lays  on  fuch  blockade,  is  illegal  and 
void  on  the  very  principle  upon  which  it  is  founded* 
But,  in  the  firft  place,  ("though  that  is  matter  of  in* 
ferior  confideration),  I  am  not  aware  that  any. fuch* 
trade  between  the  fubjqcts  of  this  country  and  Frojue 
is  generally  permitted.     Licences  have  been  granted 
certainly  in  no  inconfiderable  numbers ;  but  it  never 
has  been  argued  that  particular  Licences  would  vitiate 
a  blockade.    If  it  were  material  in  the  prdjoat  cafe^. 
it  might  be  obferved,  that  many    more    of  tfaefe 
Licences  had  been  granted  to  Foreign  fhips  tb^ 
to  Britijh  {hips,  to  go  from  this  country  to  Frandv 
and  to    return    here    from  thence    with   caigoet^ 
But,   fecondly,  what   ftiU  more  clearly  and  gene- 
rally takes  this  matter  out  of  the  reach  of  the  bbjec«* 
tion,  is  the  particular  nature  and  charader  of  xkm 
Blockade  of  France^  if  it  is  fo  to  be  chara&erised. 
It  is  not  an  original,  independent  .a£t.  pf  Blockade^ 

to 
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fimply  to  that  operation  of  ^\'a^•     It  is  in  this  inftance     and  othen. 


a  counterafting  reflex  meafure,  compelled  by  the  - 
a£k  of  the  enemy,  and  as  fuch  fubjeft  to  other  con*  I'gii. 
fiderations  arifmg  out  of  its  peculiarly  diftinftire 
chara£ter.  France  declared  that  the  fubjeds  of  other 
States  (hould  have  no  accefs  to  England  j  England^ 
on  that  account,  declared  that  the  fubjefts  of  Other 
ftates  fliould  have  no  accefs  to  France.  So  far  this 
retaliatory  Blockade  (if  Blockade  it  is  to  be  called) 
is  co-extenlive  with  the  principle:  Neutrals  are 
prohibited  to  trade  with  France^  becaufe  they  are 
prohibited  by  France  from  tradmg  with  England^ 
England  acquires  the  right,  which  It  would  not 
otherwife  poflefs,  to  prohibit  that  intercourfe,  by 
virtue  of  the  aft  of  France.  Having  fo  acquired 
it.  It  exercifes  it  to  its  full  extent,  with  entire 
competence  of  legal  authority :  and  having  fo  done, 
it  is  not  for  other  Countries  to  enquire  how  far 
this  Country  may  be  able  to  relieve  Itfelf  further 
from  the  aggreflions  of  that  Enemy.  The  cafe  is 
fettled  between  them  and  Itfelf  by  the  principle 
on  which  the  intercourfe  is  prohibited.  If  the  con- 
venience of  this  country  before  this  prohibition 
required  fome  occafiohal  intercourfe  with  the  enemy, 
no  juftice  that  is  due  to  other  countries  requires 
that  fuch  an  intercourfe  fhould  be  fufpended  on 
account  of  any  prohibition  impofed  upon  them  on  a 
ground  fo  totally  unconnefted  with  the  ordinary  prin- 
ciples of  a  common  meafure  of  blockade,  from  which 
it  is  thus  diftinguiflied  by  its  retaliatory  character. 

The  laft  queftion  is,  Are  there  any  circumftances 
siddrefied  to  equitable  confideration,  that  can  relieve 
the  claimants  from  the  penal  effefts  of  thefe  Orders  ? 
Certainly,  if  any  could  be  urged  that  arofe  from  tha 
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Th«  conduft  of  the  Britijh  Government  Itfelf,  they  might 
•ad^tfi-  ^^  urged  with  a  powerful  and  even  irrefiftible  effe£l  j 
^'  "  but  if  they  found  themfelves  in  the  fraud  of  the  enemy, 

^,J^  '  or  in  the  mifapprehenfions  of  the  American  Govern- 
ment induced  by  the  fraud  of  the  enemy,  they  found 
no  claim  on  the  Britijb  ^  Government  or  on  Britijh 
tribunals.  In  the  one  cafe  they  mud  refort  for  redrefs 
^.  tp  a  quarter  where,  I  fear,  it  is  not  to  be  found — to 
the  Government  of  the  enemy :  in  the  other,  where* 
\  prefume,  it  is  to  be  found — to  the  Government  of 
their  own  country. 

Upon  the  declaration  of  the  American  Government, 
I  have  already  faid  as  much  as  confifts  with  the  refpeA 
which  I  am  bound  to  pay  to  the  declaration  of  a 
foreign  Government  profeffedly  neutral.  The  cuftom- 
houfes  of  that  country,  fay  the  claimants,  cleared  u§ 
put  for  France  publicly,  and  without  referve.  They 
did  fo ;  but  they  left  the  claimants  to  purfue  all  re* 
quifite  meafures  for  their  own  fecurity,  in  expe^atioq 
I  prefume,  that  they  would  inform  themfelves,  by  legal 
inquiry,  whether  the  blockade  continued  to  exift,  if  its 
continuance  was  uncertain.  That  it  was  perfectly  un-^ 
certain  in  their  own  apprehenfions,  is  clear  from  the 
tpnor  of  thefe  letters  of  inftruftions  to  the  different 
mafter§  of  thefe  veffels.  In  thefe  Letters,  vfhioh  ^re 
jiumeropsj  ?ill  is  prpblematicjil  betwpen  hppe  and 
fear— a  contef^  between  the  $iefire  of  getting  firft  to  a 
tempting  market  on  the  one  fide  and  the  poflible  hazar^ 
pf  Britijh  capture  on  the  other  j  and  it  is  to  be  regrette^ 
that  the  eagernefs  of  mercantile  fpeculatipn  has  prer 
vailed  oyer  the  fenfe  pf  danger.  In  fuch  ^  (late  o^ 
mind,  afting  upon  circuipftance§5  the  party  niuft  un- 
derlland  that  he  takes  the  chajice  of  events — of  a^ 
yantage,  if  \\xq  event  which  he  hopes  for  ha^  t^eii 
plap,  ^d  of  l9f§  if  it  has  not,  It  is  |ii$  pvx^  ^^yenture, 
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9Ad  he  muft  take  profit  or  lofs  as  the  event  may  throw         jom 
}t  upon  him.     He  cannot  take  the  advantage  with-     ^^  ^^^ 
out  the  hazard  of  Ipfs,  unlefs  by  reforting  to  BrU  " 

iijh  ports  in  the  Channel,  where  certain  information  Su^ 
may  be  obtained,  on  the  truth  of  which  ^11  profpefts  of 
lofs  or  profit  may  fafely  be  fufpended.  On  the  BrU 
tijh  Government  no  refponfibility  can  be  charged,-— 
They  were  bound  to  revoke  as  foon  as  they  were  fatis* 
fied  of  the  fincere  revocation  of  the  French  decrees. 
Such  fatisfaftion  they  have  not  fij^ified,  and  I  am 
bound  to  prefuihe  that  no  fuch  fatisfaftion  is  felt.-— 
With  refpoft  to  the  demand  of  warning,  the  orders 
themfelves  are  full  warning.  They  are  the  moft  formal 
admonitions  th^it  could  be  given — and  being  given  and 
unrevoked,  they  require  no  fubfidiary  notice. 

On  the  grounds  of  the  prefent  evidence,  I  thercr 
fore  fee  no  reafon  to  hold  the  claimants  difcharged  ; 
but  I  do  not  proceed  to  an  ultimate  decifion  upon 
their  interefts,  till  I  fee  the  effeft  of  that  additional 
evidence  which  is  promifed  to  be  pro4uced  upon  the 
fadk  of  the  French  retraftation  of  their  Decrees,  faid 
to  have  been  very  recently  received  from  Paris  by 
the  American  Charge  D'Afiaires  in  this  country. 
Having  no  official  means  of  communication  with 
Foreign  Minifters,  I  fhall  hope  to  receive  the  in* 
formation  in  a  regular  manner,  through  the  tranf? 
miffion  of  the  Britijh  Offices?  of  State* 

Judgement  resumed. 

Sir  WilHqm  Scoff. — As  the  Claimants  have  failed  tq 
produce  any  evidence  of  the  revocation  of  the  Frenck 
Decrees,  and  have  notiiing  to  offer  as  the  foundatiox^ 
pf  a  4.emand  for  further  time,  I  muil  cqnfprrii  to  what 
\  (i^clare^  o]i  a  fonx^er  dav^  an<^  proceed  tp  make  thcf 
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T!i«  decree  eflFedual. — I  fhotild  certainly  have  been  cx. 
and^Swn.  tremcly  glad  to  receive  any  authentic  information 
— — —  tending  to  ftiew  that  the  decrees  of  France^  to  which 
""^Sii?^*  thefe  Orders  in  Council  are  retaliatory,  had  been 
revoked ;  and  it  was  upon  a  fuggeftion  offered  on  the 
part  of  the  claimants,  that  difpatches  had  been  very 
recently  received  from  Paris  by  the  American  Mi- 
nifter  in  this  Country,  by  which  the  fad  might  be 
afcertained,  that  the  Court  on  the  former  day  deferred  its 
final  judgement.  It  would  have  been  xmwilling  to 
proceed  lo  the  condemnation  of  thefe  veflfeis,  without 
giving  the  proprietors  the  opportunity  of  ihewing  that 
the  French  decrees,  on  which  our  Orders  in  Council 
are  founded,  had  been  revoked.  But  they  admit  that 
they  have  no  fuch  evidence  to  produce ;  the  property 
ofthefhips  and  cargoes  is  daily  deteriorating,  and  it 
is  my  duty  to  delay  no  longer  the  judgement  which  is 
called  for  on  the  part  of  the  captors. 

From  every  thing  that  niuil  have  preceded,  and 
from  every  thing  that  mud  have  followed  the  revoca* 
tlon  of  the  French  Decrees,  if  fuch  revocation  had 
taken  place,  I  think  I  am  juftified  in  pronouncing  that 
no  fuch  event  has  ever  occurred.  The  only  document 
referred  to  on  behalf  of  the  Claimants  is  the  letter  of 
the  perfon  ftyling  himfelf  Due  de  Caiiore.  That  letter 
is  nothing  more  than  a  conditional  revocation :  it 
contains  an  alternative  propoled— either  that  Greai 
Britain  fliall  not  only  revoke  her  Orders  in  Councilj 
but  likewife  renounce  her  principles  of  blockade,  prin^ 
dples  founded  upon  the  ancient  and  eftabliffied  Law 
of  Nations  ;  or  that  America  (hall  caufe  her  neutral 
rights  to  be  refpe&ed  ;  in  other  words,  that  (he  ihall 
join  France  in  a  compuUive  confederation  againfl  this 
Country.  It  is  quite  impoffible  that  England  Ihould 
renounce  her  prindples  of  blockade  to  adopt  the 
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new  fangled  principles  of  the  French  Governm^t^;       Th§ 
which  are  abfolute  novelties  in  the  Law  of  Nations ;     and^^jLim 
and  I  hope  it  is  equally  impoilible  that  America  fliould  ■ 

lead  herfelf  to  an  boftile  attempt  to  compel  this  country     ^'^S!^ 
to  renounce  thofe  principles  oh  which  It  has  aded,  in 
perfe6t  conformity  to  antient  pradice  and  the  known 
Law  of  Nations,  upon  the  mere  demand  of  the  perfon- 
holding  the  government  of  France.  The  cafus  fcedertii^ 
therefore^if  itmaybefocalled,  does notexift;  the  coiidi* 
tions  on  which  ?Xont  France  holds  out  a  profpe^  of  re-r 
trading  the  Decrees,  neither  are  nor  can  be  fulfilled. 
Looking  at  the  quefVion  therefore,  a  priori^  it  cannot  he 
prefumed  that  the  revocation  has  pafled.  On  the  other 
handywhatmuft  have  followed  if  fuch  had  been  the&ft? 
Why,  that  the  American  Minifter  in  this  country  muit 
have  been  in  pofleflion  of  moft  decisive  evidence  upov 
the  fubjed,  for  I  cannot  but  fuppofe  that  the  firfi:  ftepr 
of  the  American  Minifter  at  Paris  would  have  been  to* 
apprize  the  Atnerlcan  Minifter  at  this  Court,  of  fo  momen-- 
tous  a  circumftance,with  a  view  to  proted  ^t  American* 
(hips  and  cargoes  which  had  been  brought  in  under 
the  Britijh  Orders  in  Council.  If  no  fuch  information' 
has  been  received  by  him,  there  never  was  a  cafe  id* 
which  the  rule  "  De  non  apparentibus  et  non  exiftenti*, 
bus  eadem  eft  ratio"  can  more  fatisfadorily  apply. 
For  it  is  quite  impofCble  that  fuch  a  revocation  can 
have  taken  place  without  being  attended  with  a  clear 
demonftration  of  evidence  that  fuch  was  the  fad. 

I  am^  therefore,  upon  every  view  of  the  cafe,  of 
opinion  that  the  French  Decrees  are  at  this  moment  . 
unrevoked.  But  if  by  any  poffibility  it  can  have 
happened  that  an  adual  revocation  has  taken  place 
againft  the  manifeft  import  of  the  only  public 
French  Declaration  referred  to,  and  without  having 
hecn  yet  communicated  to  the  American  Minifter  in 
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Tilt        this  Country,  "who  wa6  fo  much  concerned  to  ktfow  Uf 
od  othen.     for  the  benefit  of  the  perfons  for  whofe  protection  it 


muft  have  been  principally  meant ;  the  parties 

TiuL.  *    have  the  advantage  of  the  fad,  if  they  can  (hew  upoii  an 
appeal  that  thofe  decrees  have  been  revoked  at  a  timef 
and  in  a  manner  that  could  juflly  be  applied  to  the 
determination  of  thefe  caufes ;  revoked  at  a  period 
*    which  vtrould  reach  the  dates  of  this  capture,  and  in  a 
manner  unincumbered  \nth  ftipulations,  uhich  it  was 
well    known     this    Country  .could    never    accept, 
and  to  which   there  was  every  reafon    to  prefume 
that  the  Judice  of  America  could  never  permit  heC 
tx>    accedcy    upon    the    refufal    of    Great    Britain^ 
On  fuch  a  ftate  of  evidence  the  Claimants  will  carry 
up  with  them  to  the  fuperior  Court  the  principle  thatL 
might  entitle  them  to  protedion  according  to  the  vi 
which  this  Court  has  taken  of  the  fubjed.      Bu! 
things,  (landing  as  they  do  before  me — all  the 
having  afled  in  a  manner  that  leads  neceflarily  t 
the  conclufion,  that  no  bona  fide  revocation  of  x\x^ 
Berlin  and  Milan  Decrees  has  taken  place,  I  maft 
confider  thefe  cafes  as  falling  within  the  range  of  the 
Briiijh  Orders  m  Council^  and  as  fuch  tliey  are  liable^ 
to  condenmation. 
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NOTE  to  page  i8i. 

Order  in  Council^  4th  Jtify  i8o8. 

TTIS  Majefty  having  taken  into  His  confideration  the  gloriottS  Cefladonof  hif 
-"  exertions  of  the  Spant/h  nation  for  the  defiVerance  of  their  ^^^?»J"^ 
ifountry  firom  the  tyranny  and  ufurpation  of  France^  and  tlie^ 
aSorances  which  His  Majefly  hJM  received  from  feveral  of  the 
provinces  of  SpdTti  of  their  fiiendly  difpofition  towards  this  king* 
^m ;  His  Majefly  is  pleafed,  by  and  with  the  Advice  of  Hitf 
]^ivy  Coimcily  to  order,  and  it  is  hereby  ordered  :— 

Pirft.— That  all  hbililities  againit  Spdn  on  the  part  of  His  Ma- 
jHly  fhall  immediately  ceafe. 

Secondly.-^That  the  blockade  of  all  the  ports  of  Spdn^  exc^jfli 
fttch  as  may  be  ftill  in  the  pofTei&on^  or  under  contK)ul  oi  France^ 
Ihall  be  forthwith  raifed. 

Thirdly.— That  all  ilhips  and  vefTeU  belonging  to  Spaln^  (hall  , 
have  free  admiflion  into  the  ports  sf  His  Majefty's  dominions,  at 
before  the  prefent  hoililitiea. 

Fourthly.— That  all  fhips  and  Veffels  belonging  to  Spaitiy  which 
fliall  be  met  at  Tea  by  His  Majefly's  fhips  and  cruiEers,  (hall  be 
treated  in  the  fame  manner  as  the  fhips  of  dates  in  amity  with  Hit 
Stajefty^  and  fhall  be  fuffered  to  carry  on  any  trade,  now  con* 
fidered  by  His  Majefly  to  be  lawfully  carried  on  by  neutral  fhips* 

Fifthly.— That  all  velfcls  and  goods  belonging*  to  perfoni 
fefiding  in  the  Spant/h  colonies,  which  fhall  be  detained  by  any  of 
His  Majeliy's  cruizers  after  the  date  hereof,  fhall  be  brought  into 
port,  and  fhall  be  carefully  preferved  in  fafe  cuflody  to  await  Hi*' 
l(tijefly*s  further  pleafure^  until  it  fhall  be  known  whether  th6 
faid  colonies,  or  any  of  them,  in  which  the  owners  of  fuch  fhips 
and  goods  refide^  fhall  have  made  conunon  caufe  with  '^S^n  agaizift 
l&e  power  of  France* 

yoL*!*  [d]  Atdt 
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And  the  Right  Honourable  the  Lords  Coimniflienett  of  Hir 
Majefty's  Treafury,  His  Majeily's  Principal  Secretaries  of  Suter 
the  Lords  Commiffioners  of  the  Admiralty,  the  Judge  of  the  Higlr 
Court  of  Admiralty,  and  the  Judges  of  the' Courts  of  Vice  Ad- 
miralty, are  to  take  fuch  Meafures  hexnein  as  to  them  may  refpec« 
tively  appertain. 

STEPH.  COTTRELL^ 


Byfield,  ForJUr. 

"  t 

NOTE  to  pagie  iS8. 

Obdbr  in  Council,  4th  May  1808. 
SModty  npHE  Right  Honourable  Otorge  Cantungt  His  Majeily's  Prin<< 

S^ihi^****         ^    cipal  Secretary  of  State  for  Foreign  Affairs^  has  this  d«^ 
g^aimn/r^       notified  to  the  miniilers  of  friendly  and  neutral  powers  refident  al^ 

this  Courts  that  His  Majefty  has  judged  it  expedient  to  eftabliih 
the  moft  vigorous  blockade  of  the  port  of  Copenbageny  and  of  aft 
the  other  ports  in  the  ifland  of  Zealand  i  and  that  the  fame  will  bt 
maintained  and  enforced  in  the  flri£^eft  manner,  according  to  tht 
llages  of  war  acknowledged  and  allowed  in  fimilar  cafes. 


LuKA,  Soutbwortb^ 
H. 

NOTE  to  page  190. 

Order  in  Council,  26th  jlpril  1809. 
Mdfificttitti  of    ITTTHEREAS  His  Migefty  by  His  Order  in  Council  of  tW 
nth  JVb»,  2807.  *  *^  November  1 807,  was  pleafed,  for  the  reaibnt  affigned 

therein,  to  order,  that  '*  all  the  ports  and  places  of  Franu  and 
her  allies,  or  of  any  other  country  at  war  with  His  Majefty,  and 
all  other  ports  or  places  in  Europe  from  which,  although  not  at 
war  with  His  Majeily,  the  Brttt/h  flag  is  excluded,  and  all  ports 
or  places  in  the  colonies  belonging  to  His  Majefly's  enemieSy 
fhould  from  thenceforth  be  fubjeA  to  the  fame  reilri6lion8,  in  point 
of  trade  and  navigation,  as  if  the  fame  were  a6tually  blockaded  io 
the  mod  (lri6t  and  rigorous  manner ;"  and  alfo  to  prohibit  '*  aD 

trade  io  articles  which  are  the  produce  c9r  maoufftfture  of  t&e  fiud 

€<)uotriet 
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cofintries  or  colonies  :'*  And  whereas  Kia  Majefty  haTing  been 
neverthelefs  defiious  not  to  fubjedl  thofe  countries  which  were  in 
alliance  or  in  amity  with  His  Majefty,  to  any  greater  incon- 
venience than  was  abfolutely  infeparable  from  carrying  into  e£Fe£l 
His  Mijefty's  jull  determination  to  countera^l  the  defigns  of  Hif 
enemies,  did  make  certain  exceptions  and  moditications  exprefTed 
in  the  faid  Order  of  the  i  ith  Notsemher,  and  in  trertain  fubfequent 
O^'d'TS  of  the  25th  of  Nov:niber,  declaratory  of  the  aforefaid 
Order  of  the  nth  of  No'oembTr^  and  cf  the  i8<h  ef  December 
1S07,  and  the  3cth  of  March  i8c8 : 

And  whereas  \\\  ccnfcqucr.ee  of  divors  events  wli'ch  :iave  taken 
plice  fincc  the  date  of  the  firft  menlioncd  Ordor,  afTcdling  the 
r^liiitin  between  'Great  L/itain  and  the  territories  of  other  pcvera, 
it  i>  expedient  that  fundry  parts  and  provifions  of  the  faid  Orders 
fliuuld  be  altered  or  revoked  :— 

His  Majedy  is  therefore  pleafed,  by  and  with  the  advice  of 
His  privy  Council,  to  revoke  and  annul  the  faid  feveral  Orders* 
€xcept  as  herein-after  exprefTed ;  and  fo  much  of  the  faid  feveral 
Orders,  except  as  aforefaid,  is  hereby  revoked  accordingly. 

And  His  Majefty  is  pleafed,  by  and  with  the  advice  of  Hit 
Privy  Council,  to  ©rder,  and  it  is  hereby  ordered.  That  all  the 
ports  and  pls^ces  as  far  north  as  the  river  Ems  inclufively,  under 
.the  government  ftyling  itf(^  the  Kingdom  of  Holland,  and  all 
ports  and  places  under  the  government  of  France^  together  with 
the  colonies,  plantations,  and  fettlements  in  the  ppffeflion  of  thofe 
governments  refpe6lively ;  and  all  ports  and  places  in  the  northern 
parts  of  Italy i  to  be  reckoned  from  the  ports  of  Orhitello  and  Pefaro 
inclufively,  fhall  continue  and  be  fubjedl  to  the  fame  reftri^ions 
in  point  of  trade  and  navigation,  without  any  exception,  as  if  the 
fame  were  actually  blockaded  by  His  Majefty's  naval  forces  in  the 
xnoft  ftridt  and  rigorous  manner ;  and  that  every  velFel  trading 
firom  and  to  the  faid  countries  or  colonics,  plantations  or  fettle- 
ments, together  with  all  goods  and  merchandize  on  board,  (hall 
be  condemned  as  prize  to  the  captorr. 

And  His  Majefty  is  further  pleafed  to  order,  and  it  is  hereby 
ordered.  That  this  Order  ftiall  have  effect  from  the  day  of  the 
date  thereof,  with  r^fpe6l  to  any  ftiip  together  %nth  its  cargo 
which  may  be  captured  fubfequent  to  fuch  day,  on  any  voyage 
which  is  and  (hall  be  rendered  l^gal  by  this  Order,  although  fuch 
iroyagre  at  the  time  of  the  commencement  of  the  fame  was  unlawful, 
aod  prohibited  under  the  (laid  former  Orders ;  and  fuch  fhips  upoa 
V^Z  brought  b  (ball  be  relcafedac^ordiDglji  and  with  refpeft 
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to  all  fliipsy  togeth^  with  their  cargoes,  whidi  m^y  be  captur^e< 
in  any  voyage  which  was  permitted  under  the  exceptions  of  tfai 
Orders  above  mentioned,  but  which  is  not  permitted  according  tc 
the  provifions  of  this  Order,  His  Majefty  is  pleafed  to  order,  and 
it  is  hereby  ordered,  that  fuch  (hips  and  their  cargoes  (hall  not  be 
liable  to  condemnation,  unlefs  they  (hall  have  received  a&ual  noti(;e 
of  the  prefent  Order  before  fuch  capture ;  or,  in  default  of  fuch 
notice,  until  after  the  expiration,  of  the  like  intervals  from  the  date 
of  this  Order,  as  were  allowed  for  con^Lru^ive  notice  m  the 
Orders  of  the  25th  of  November  1807  and  the  i8th  of  May  i8ol> 
at  the  feveral  places  and  latitudes  therein  fpecified« 

And  the  Right  Honourable  the  Lords  Commiffioners  of  Hii 
Majefty*s  Treafury,  His  Majefty's  Principal  Secretaries  of  Suts, 
the  Lords  Commiftioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice-Ad- 
miralty, are  to  give  the  necedary  dirc&ions  herein  as  to  them  may 
refpediyely  appertaiq. 

STEPH.  COTTRELIi. 


Elizabeth,  NowelU 

NOTE  to  page  199, 

Obder  in  C0UNCIL9  I'jth  May  1809. 
Explanatory         "^HTT^HEREAS  bv  an  Order  in  Council^  bearing  date  thelfth 
«^^^i8oo  "^^  ^^^'  ^^^  Majefty  was  pleafed  to  dired,  that  the 

Eaftern  and         blockade  impofed  by  that  Order  (hould  extend  to  all  ports  and 
W^^  Em»      places  as  far  north  as  the  river  Enu  inclu(ively ;  His  Majefty,  more 

di(Un£Uy  to  afcertain  the  places  to  be;' taken  as  included  withiathe 
limits  of  the  (aid  blockade,  is  pleafed,  by  and  with  the  advice  of 
His  Privy  Council)  to  order,  and  it  is  hereby  ordered*  That  the 
faid  blockade  (hall  be  conftrued  to  extend  fo  as  to  comprehend  the 
Eaftern  as  well  as  the  Weftem  Ems ;  and  to  prevent  all  Yefleli 
^m  (ailing  into  or  out  of  that  river  by  any  channel  to  the  we(U 
ward  of  the  Idand  of  Juyft:  And  the  Right  honourable  the 
Lords  Commiflioners  of  His  Majefty's  Treafury,  His  Majeftj^l 

Principal  Secretaries  of  State,  the  Lords  Commiflioners  of  the 
Admiralty,  the  Judge  of  the  High  Court  of  Admiralty,  and  th^ 
fudges  of  the  Courts  of  Vice-Admiralty,  are  to  give  the  oeceflarj 
^iff^Wq}  b«r^  as  (9  %q»  may  refpedivdy  appertain. 

STEPH.  COTTHEU. 
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Rapid,  Fleming, 

NOTE  to  page  228. 
TranJlatiJ  from  the  Dutch  Language  on  behalf  of  the  Captors* 

Sir  and  xnoft  efteemed  Friend,  New  Toriy  iSth  Sept.  i8iD6. 

THE  Letter  and  accompanying  Inclofures,  which  I  this  day  Letter,  dated 
difpatch  to  His  Excellency  the  Minifter  of  Colonies,  vij  f^,fS^]^ 
(Tonnifigenf  will,  I  exped,  be  communicated  to  you.     I  truft  my  A.  G.  Fan  Fo* 
condua  will  be  approved  by  His  EkceUency.  and  that  his  Excel-  ^^\a^^^ 
lency  will  be  pleafed  to  explain  himfelf^  as  well  with  regard  thereto^  AmfUrdam. 
as  refpediiig  the  contents  of  my  letter  to  Marfhal  Daandels.     The 
fafeil  channel  of  correfpondence  is  by  way  of  England,  or  Paris 
through  the  medium  of  the  Dutch  miniller,  whom  the  American 
joinifter  will  not  refufe  inclofin^r  a  letter  for  me  in  his  difpatch. 

The  new  Engli/h  minifter  was  received  at  Wafhington  by  the 
Cecretary  of  ftate,  and  recognized  as  fuch ;  but  the  latter  left 
Wafhtngton  (hortly  afterwards,  which  at  leaft  announces  that  they 
are  in  no  hafte  to  open  the  negotiations  there. 

Wc  have  this  day  received  intelligence  of  the  capture  of  Fluflnng 
by  the  EngU/b.     I  repeat  my  requeft,  that  my  letters  may  be  in*  . 
clofed  under  cover  to  the  houfe  of  Jacob  le  Roy  and  Son,  of  Nefu 
Torki  except  thofe  which  may  be  difpatched  by  way  of  Franch 
through  the  channel  of  the  minifter. 

My  fon-in-law,  De  Marottes,  was  appointed  Keutenant-colond 
and  commandant  of  Batavla  in  the  month  of  February^  )>ut  ha^ 
been  permitted  to  refide  at  Ryftv'ui, 

My  coufm,  Van  Benfeehen^  was  well  on  the  25th  March.  Be 
afFured  of  the  permanent  efteem  of 

Your  moft  obedient  humble  fervant  and  firi«nd, 

(Signed)  R.  G.  VAN  POLANEN. 

(Superfcribed) 

Mr.  A.  D*0zy9  Amflerdavu 


Envelope,  fuperfcribed  *^  To  His  Excellency  the-  Muiiftcr  cf 
Marine  and  Colonies,  refining  at  jipjlerdam^*^  incl9fing  tl|e  foU 
lowing  Difpatch. 

SlRf  Lettor,  dated 

I  HAVE  the  honour  to  forward  to  your  ExoelleDcy  the  ia«  A«ip  tVri,  iSth 

clofed  duplicate  of  my  difpatch  to  Hift, ExceUency  Marflial  Daai^  S?G.'^'So? 
4£riSr  of  the  20th  ultimo,  to  the  content!  of  which  I  (ake  the  Uberty  fn>^>  iacloM 
pfref|>cafullyrcfcrrin|r8i^.  SitSii"^ 

The 
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The  political  relations  of  the  Ufiited  States  of  Ameriea  are  fiov 

arrived  at  that  pitch,  that  it  is  become  more  problematical  than 

€vcr  whether  it  will  be  poffible  on  thi«  fide  to  prefer?c  peace  yath 

France  and  England,  fo  far  as  the  events  on  the  continent  of  Eu* 

rope  have  an  influence  on  the  fyflem  of  France  and  England  with 

regard  to  America,     It  is  expedied  that  the  decifive  adlion  of  the 

French  emperor  with  the  archduke  Charles,  whereof  different  ilTue 

vas  expedled  after  thofe  of  the  2ifl  and  2 2d  May,  will  infpire  the 

Englifb  cabinet  with  more  moderation  towards  America,  and  it  is 

therefore  not  confidered  impofhble  that  the  ex  i  fling  negociations 

with  England  may  be  attended  with  a  favourable  ifTue.     The  con* 

fequences  thei  eof  with  regard  to  France  can,  it  is  apprehendedf 

;eafily  be  anticipated,^  as  well  from  former  declarations  as  from  two 

letters  publifhed  and  diflributed  at  Paris  in  the  month  of  May,  by 

leave  of  the  government,  and  tranflated  and  publifhed  here  in  the 

^ginning  of  lafl  month.     Thefe  letters,  which  bear  date  at  Paris 

.on  the  loth  and  20th  of  May  x8op,  are  figned  D.  C.  and  addreffed 

to  Mr.  Ije  Comte,  contain  many  elaborate  remarks  on  the  fonn^ 

jaifure  of  the  embargo   with  regard  to  England,  and  a  pofitive 

declaration  that  France  neither  can  nor  will  (ixSer  the  Americans  to 

trade  with  the  continent  of  Europe  in  colonial  produce,  as  the 

Engfifb  commerce  would  thereby  be  indiredlly  benefited. 

Thefe  publications,  it  is  true,  were  fupprcffed  in  Paris  by  the 
police,  after  receipt  of  intelligence  of  the  non-confirmation  of  the 
provifional  arrangement  between  England  and  America,  but  it  tf 
not  the  lefs  regarded  here  as  a  proof  of  what  may  be  expeded  on 
the  part  of  France,  fhould  America  fucceed  in  adjufting  her  dif* 
fcrences  vrith  England. 

It  cannot,  I  prefume,  be  indifferent  cither  to  your  Excellenq^ 
or  the  India  Government  to  be  informed  what  is  to  be  hoped  witji 
regard  to  the  American  trade  to  Java ;  neither  can  I  forbear  iin* 
prelfing  upon  your  Excellency  my  firm  convidtion  that  the  ex- 
portation of  fpecie  from  hence  to  Batavia  cannot  be  effected  oo 
the  former  fopting,  unlefj^  a  confideraJ!>le  dedudioq  take  place  b 
the  price  of  coffee. 

In  a  private  letter  received  by  me  from  the  pireftor  GeDer4 
,  Fan  TJfeldyle,  under  the  date  of  the  1 8th  March  1809,  ^^  obferrei 
that  the  contingents  fumifhed  firfl  by  the  ofHcers  apd  people  of 
property,  and  afterwards  by  the  Chinefi  and  Moors,  had  enabled 
the  Batavian  government  to  retrieve  itfelf  for  the  prefect  year; 
ibut  that  the  profpeds  for  the  future  were  moft  deploraUci  (^ouU 
the  American  navigation  not  I^e  revived  again, 

Stimuli 
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'  S&oiild  your  Excellency  attach  equal  importance  t6  this  mMu* 
fixre,  fpeedier  hopes  might  be  entertained  in  cafe^our  Excellency 
tllbught  fit  to  authorize  me  to  lower  the  price  of  coffee  at  Batavia, 
and  whatever  relud^ance  I  may  feel  in  expreffing  myfelf  more 
ftrongly  with  regard  thereto,  I  muft  beg  leave  to  ftate  it  to  your 
Excellency  as  my  opinion,  that  unlefs  the  price  of  coffee  be  low* 
ered  to  14  dollars /^r  picol,  even  under  more  favourable  drcum* 
fiances  than  the  prefent,  there  will  be  no  hopes  of  the  refumptioa 
of  the  former  trade  from  this  place  to  Batavsa.'^  have  the 
honour  to  fubfcribe  myfelf,  with  the  mod  profound  refpe&  and 
confiderlition,  ' 

Your  Excellency's  obedient  fervant» 

(Signed)        R.  G.  VAN  POLANEN. 

N^w  Torlf  iSih  Sepi.  1809. 

Java  coffee  is  ftiU  offering  at  24  or  25  cents^  with  the  draw« 
back  aitd  as  long  credits  which  brings  the  price  up  to  19  or  30 
cents  per  pounds  payable  at  3,  4,  and  6  moqths,  but  no  purchafert 
are  to  be  met  vnth. 

The  brig  Goldfeareher  will  not  fail  from  hence  until  the  a6th  of 
next  month,  and  if  not  too  long  detained  at  Sourabayot  I  nuiy  ex« 
peS  an  anfwer  from  Marfhal  Daandeh  in  about  6  months. 

COPY. 

To  His  Excellency  Marfhal  Baandeh^  Governor  General  of      Cvffdtu  Lmm 

Dutch  India.  from  JR,  G.  Vam 

^  PoUmen  to  Mtf* 

^^*>  flud  DaandeU, 

WHjSN.  in  the  year  1807,  by  the  capture  and  burning  of  the  go^rnor  general 

Inajor  part  of  the  private  (hips  belonging  to  the  inhabiUnts  of  ^LSAtwS^ 
%/ava,  and  the  weak  ftate  to  which  the  few  remaining  (hips  of  war  aoth  ^11^.1809^ 
reduced,  as  well  by  the  mortality  as  infubordination  of  their  *^  indoCedm 
>,  his  Excellency  the  then  governor  forcfaw  a  confiderable .    ,       ^"^•^ 
augmentation  of  the  general  difBculties  and  rifks  with  which  the 
«allem  factories  have  hitherto  been  fupplied  with  money  and  floret 
1>y  the  Batavian  government.     The  obltacles  tliat  prefented  them* 
felves  for  the  enfuing  year  feemed  rather  to  have  multiplied  than 
diminifhed,  and  under  thefe  circumftances  the  governor  faw  no 
other  means  of  averting  the  danger  to  which  the  fadories  would 
be  cxpofed,  (hould  they  be  deprived  of  all  fupplies  from  Java, 
than  laying  open  the  trade  to  thofe  fa£tories  fo  far  as  the  annual 
wiiitt  oould  be  thereby  provided  for. 

Thii 
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TkU  fileafare,  fo  repngiiant  to  the  old  and"  tlieo  ezifting^  iyftte 
of  exclufiotr  of  all  foreign  commercial  interCourfe  with  our  eaftera 
coloDiet^  cquld  be  jufUfied  only  by  a  conviction  of  the  moft  urgent 
and  unaroidable  neoeffity^  which  nothing  but  a  concnrrence  of  dr* 
cumftances  could  bring  about^  and  thit  neceffity  was  judged 
adually  to  exift. 

The  mode  of  accompliihing  this  olijeA  was  next  taken  into 
con£deration  by  the  governor  general,  and  as  it  was  by  no  meamr 
his  determination  wholly  to  lay  open  the  trade  to  the  Moluccas^ 
bni  only  fo  far  as  it  had  become  neceilary  to  the  annual  fopply  of 
thofe  faSories  with  fpecie  and  (tores,  which  could  only  be  effeded 
by  contrail  in  jlmerica. 

Thirconuntflion  was  conferred  upon  me  by  the  governor  and 
dire£tor  general^  without  any  communication    with  the  High 
government,  for  the  reafons  detailed  in  their  difpatch  of  the  iph 
of  Nccoembtr  i  S07,  to  his  Excellency  the  minifter  of  colonies.    It 
was  deemed  expedient,  at  my  requeft,  to  limit  me  in  the  executioo ' 
of  this  commifliony  as  well  with  refpefi  to  the  quantity  of  fpicei 
I  might  difpofe  of,  as  the  prices  to  be  ftipulated  for  the  fame.    At 
the  cqnfulcations  which  took  place  on  this  ftil:^eA  with  the 
fabaaadbadr  VaUkBnamt  a  perfon  peirfedUy  convjeifant  with  mer« 
cantile  afFairSy  and  myfelf,  we  ubferved  that  the  large  quantity  of 
fpices  calculated  as  neceflary  to  be  appropriated  in  the  liquidation 
of  the  ftorcs  for  the  eaftem  fadories,  could  not  be  difpofed  of  in 
America^  or  at  lead  but  at  low  prices  ;  that  they  muft  therefore 
either  be  exported  to  :Si/ro^  or  titmfported  dire^y  firom  Awhju 
to  China ;  and  wc,  regardingthe  latter  as  mod  advantageous  for  the 
American  merchants,  it  was,  in  a  calculation  of  Mr.  Fan  Bradn% 
fotffiddd  oti  the  price  of  fpicefs  in  China  during  the  four  laft  pie- 
c^ri^  yeafll,  hypbthetically  put,  that  to  enable  an  Amerua 
xaJbti^akAt'  to  ^h  as  niuch  on  an  expedition  to  Amboyna  ai  00  S 
cdffi^  freight  from  Java  to  Americdi  fpices  ought  to  be  ftrid  to 
h&riat the fbUowing^ prices,  vhs. 

Cloves  at  $6  dollars/^  picol. 
Nutmegs  a  180 

add 
Mate  a  35J. 

It  vTtB  rightly  conceived  that  it  was  ndt  to  be  expefled  si 
American  would  embark  in  an  unufual  fpeculation  for  a  large 
quantity  of  fpices,  without  a  profpeS  of  derivin|^  a  proit  A  leaft^ 
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equal  to  that  arifing  from  a  cargo  of  coffee^  an  article  until  the^ 
of  dire^  lale,  and  which  could  not  be  expend  of  a  large  quan* 
lity  of  fpices. 

In  the  private  inftru^Hons  gt^en  to  me^  I  was  limited  to  the 
nefiie  price  at  which  fpices  had  been  fold  in  Cbiaa  during  the  lad 
four  years,  after  deduction  of  a  moderate  profit*  to  be  calculated 
for  the  circuitous  mode  of  fetching  the  fpices  from  jimboyna  and 
Banddy  and  for  every  fpecies  of  rifk^  which  muft  altogether  be  left 
for  account  of  the  owners  of  the  fhips. 

What  compenfation  the  jfmerican  merchant  might  juftly  demand 
for  the  riik  and  hazard  accompanying  an  expedition  dire&  to  ^m- 
hoyna,  and  from  thence  to  Chtna^  could  not  be  forefeeui  much  left 
calculated  at  Baiavla^  as  it  depended  in  the  firft  place  upon  the 
rifle  to  which  the  jimerican  trade  in  general  was  expofed  at  the 
period  of  my  arrival  in  jfmerica  ;  and  fecondly,  upon  thofb  partL 
cularly  conne^ied  with  a  voyage  to  Amhoyna  and  China* 

On  my  arrival  in  America^  in  the  month  of  March  i8oS,  I  found 
that  the  general  embargo  laid  on  all  American  (hipping  had  put  an 
entire  ftop  to  all  maritime  commerce^  but  in  my  converfation  with 
f  he  Eafi  India  merchants  I  difcovered,  that^  had  not  this  obftacle 
then  exifted,  it  would  have  been  po(fible  for  me  to  obtain  the 
prices  flateil  in  Mr.  Kan  Braam*^  calculat^'on,  after  dedudkion  of  a 
moderate  profit^  and  incumbered  with  the  infurance. 

In  the  firft  efiervefcence  confequential  upon  the  raifure  of  the 
embargo^  with  reference  to  England,  in  the  month  of  March  of  the 
prefentyear,  and  the  expectation  then  entertained  of  the  approach* 
ing  adjuilmcnt  of  the  differences  fubfifting  between  the  two  nations^ 
1  have  every  reafon  to  believe,  that  had  I  then  thought  myfelf 
fufficiently  authorized  for  that  purpofe,  I  could  have  executed 
my  conuniflion  on  a  much  more  advantageous  footing  than  the 
prefent  one ;  but  as  it  expired  on  the  i  ft  of  January  of  the  prefent 
year,  and  Mr.  Secretary  Meyer  had  arrived  here  fome  time  before^ 
charged  with  a  fpecial  commiilion  from  your  Excellency,  without 
any  further  orders  reaching  me  on   he  part  of  your  Excellency,  I 
was  bound  to  conclude,  either  thcti  your  Excellency  judged  the 
execution  of  my  commiflijn  no  longer  neceflary,   or  that  it  had 
been  committed  to  Mr.  M^yer. 

I  deemed  it  incumbent  upon  me,  however,  on  my  arrival  kl 

jimerica,  to  acquaint  his  Excellency,  the  minifter  of  colonies,  with 

the  objeft  of  iry  vTit  to  this  country,  but  found  no  opportunity 

gf  fo  doing  until  the  beginning  of  July  following,  when  I  tranf* 
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tnitted  his  Excellency  certain  doouments  belonging  thereto.  A 
li/Lr,SchuuzMann,]u^  returned  from  the  IVefl  Inifte*^  and  who»  li 
he  affirmed,  had  been  repeatedly  charged  A^nth  the  conYcymiice  of 
official  difpatches,  offered  me  his  fervices  for  that  purpofe,  smdf 
notwithftanding  he  was  captured  on  lus  voyage  to  France,  carried 
into  England,  and  there  detained  fur  four  months,  he  fucceeded  in 
preferring  the  packet  I  confided  to  him,  and  on  the  idlhof  ilf«rcl 
of  the  prefent  year  delivered  it  into  the  hands  of  hit  ExceUency 
the  nuDiiler.  • 

In  purfuance  of  which,  on  the  1 3th  of  July,  I  received  firom 
his  Excellency  the  minider  of  marine  and  colonies  an  order,  undef 
date  of  the  9th  jlpril  of  the  prefent  year,  whereby  I  am  authorized, 
(hould  a  raifure  of  the  embargo  remove  the  obftacles  which  im* 
peded  me  in  the  execution  of  my  former  con(Lmiffion,  in  that  cafe 
to  proceed  therewith  anew. 

To  which  is  fuperadded  the  following  extenOon  of  niy  fonn< 
commiffion.     It  is  his  Majefly's  pleafnre,  that  the  feveral  aitickf 
wanted  by  Marflial  Daandeh  fhould  be  difpatched  immediatd^ 
through  you.     I  will  not  embarrafs  you  with  any  reftri^ons 
to  the  mode  of  its  accompli (hment,  but  (hall  confine  myfelf 
obferving  that  the  payments  mud  be  made  at  Baiavia,  with 
further  authority,  t'ljc. — Notwithftanding  any  appointment  to 
iltuation  of  Counfellor  in  ordinary  of  Dutch  Indian  to  remain         jq 
jfmtrtca  until  further  orders,  for  the  purpofe  of  proted^ing  fe^    ^^ 
intereft  of  the  colonies,  and  attending  to  and  cultivating  the  rc^  "3^^ 
tions  between  them  and  this  country. 

On  receipt  of  this  commiffion,  I  loft  not  a  moment  in  trj'mjig 
whether  it  were  poffible  'to  execute  the  firft  branch  tjiereof,  "^siit 
prior  to  obtaining  an  anfwer  to  certain  letters,  addreffed  by     me 
to  fome  merchants  on  the  fubjedl,  intelligence  was  received  h^nev 
00  the  2ifl  following,  of  a  declaration   having   been  made    hj^ 
the  Engri/b  government,    that   her  minifter   in  America^   in    Im 
provifional   engagement,    entered   into   with    the  Americcm    gOm 
vcmmeiit  in  the  month  of  April  in  the  prefent  year,  had  exceeded 
his  inftrut^ions ;  and  that  Holland^  the  iOand  of  IValchcren,  the  fci 
coaft  to  the  fouth  of  the  Wefer^  as  well  as  France^  the  coafl  of 
Italy  in  the  power  of  the  Fraicb»  the  French  and  Dutch  colonies 
were  again  declared  in  a  ftate  of  blockade. 

Hereupon  followed  a  proclamation  of  the  Pk-eiident  of  the 
United  States^  on  the  9th  inilant,  renewing  tUe  fufpenfton  of  the 
Anurkau  trade  to  England  and  her  colonies,  whereby  the  difputa 
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between  the  two  governments  are  not  only  again  revived,  but  the 

IbDowing,  amongd  other  concefTions,  now  openly  demaiided  from 

-  the  United  States  of  yfmerica,  on  the  part  of  En  J  and  y  i/*. — ^The 

relinquiihment  of  all  trade  to   the    colonies  of  the  enemies'  of 

-England. 

•  With  France  affiairs  *are  on  no  better  footing ;  all  jimerican  pro. 
Jjerty  continues  fequcllered  in  France  \  jimeriean  merchantmen  are 
t^very  where  captured  and  carried  into  port  by  French  privateers 
in  Italy  and  the  States  of  the  church  ;  alfo  jihterlcan  fhips  and  car- 
goes are  laid  under  fequeflration^  a  meafurc  adopted  likewife  itl 
JHoUa^i  With  regard  to  all  colonial  produce,  which  is  put  undef 
'^e  kingr's  lock,  for  the  purpofe  of  detention  until  after  a  general 
2>cace»  In  Tonntngen  alone  American  fhips  and  cargoes  are  as  yet 
^eft  free^  though  the  Danee  and  Englifl)  have  captured  Americat^ 
/vefTels  deftined  for  Sweden. 

^  The  horizon,  therefore,  cannot  be  more  gloomy  for  the  Ame* 
iriccM  maritime  commerce.  *  Their  navigation  to  South  America^  and 
certain  Spam/h  and  Portuguefe  ports  of  Europe^  ftill  continues  unin- 
terrupted, J>ut  the  only  port  left  them  in  the  Wejl  Indies  is  that 
of  Saint  Bartholomew^  belonging  to  Sweden.  Negociations  were, 
it  it  true,  commenced  in  the  beginning  of  lafl  month,  between  the 
American  minifter  ^t  Paris  and  Mr.  de  Hauterivtj  but  this  is  regarded 
as  a  mere  political  manccuvre  to  embarrafs  the  negociations  with 
England  \  and  it  is  expelled  that  on  the  part  oJF  France^  in  this 
negociation,  there  will  again  be  made  the  for  tier  or  fimilar  propo- 
fitions  which  have  been  already  deemed  inadmifUble,  as  incom- 
patible with  a  ftridl  neutrality.  People  begin  to  be  now  pretty 
generally  imprefled  with  a  convi6iion  that  it  will  no  longer  be  pof- 
fible  for  this  country  to  adjuil  her  di^crences  with  one  of  the 
belligerent  powers,  without  incurring  the  hoftility  of  the  other  ; 
that  neutral  rights  cannot  otherwife  be  protcftcd  than  by  force  of 
arms ;  and  that  the  time  they  had  for  preparing  themfelves  for 
that  purpofe  has  been  pafled  in  inactivity. 

The  only  means  of  extrication  from  this  equally  difficult  and 
humiliating  fituation,  would  be  tl^at  of  chufing  between  Frans^ 
and  England^  but  the  diiTentions  exilling  here  will  not  allow 
of  it. 

The  &£tion  at  prefcnt  in  power  is  too'  well  convinced  that  a 
war  with  England  would  foon  introduce  into  the  government  the 
DOW  proflrate  party,  and  it  is  to  this  perfonal  confideration  that 
the  honour  and  intcrelU  of  the  nation  are  facrificed.     A  war  with 
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At  no  {afer  ground  can  be  taken  in  political  profpcftt  than  tint 
of  concluding  from  the  intercfts  of  the  nation  whofe  prcfent 
fyftem  we  undertake  to  criticize  ;  wt  have  no  other  profpefi  in  the 
prefent  flate  of  eftrangement  between  France  and  Jimerlca,  than 
that  the  neutrality  of  this  country,  and  a  free  commerce,  whicA 
mud  be  t)ie  confequence  thereof  (in  all  articles^  contraband  alone 
excepted),  will  not  be  better  rcfpe6led  by  France  in  future  than  it 
has  hitherto  been. 

The  French  goverair.ent,  facrificing  every  thing  to  the  great 
projedty  of  which  the  principal  features  are  no  fecret^  does  not  in 
the  Icall  ittiFer  'tfelf  to  be  impeded  tliercin  by  the  commercial  in- 
terefls  of  France  and  her  allies.  It  confiders  them  as  a  temporary 
facriticey  indilpenfable  to  the  accomplifhment  of  its  grand  object 
the  humilisition  and  weaken ii.g  oi'  EtigJand*  There  exifled,  not* 
withilanding,  at  the  commtnccmcnt  of  this  war,  a  rootirc  for  pre- 
fenring  peace  with  America ^  vlx. — The  intereil  of  the  Frenck 
colonies.  But  nil  the  tranf-n*.arine  pofTeflions  of  France  are  falld 
into  the  hands  of  the  Englijh  ;  except  Guadahupe^  Marlegaiante^ 
and  the  IJIe  of  France^  ^^hich  are  under  efftdive  blockade  by  tLe 
JEn^ri/h,  France,  fo  long  as  the  prefent  fyftem  refpefting  foreign 
commerce  is  pcrfev^red  in,  has  1:0 other  intcreft  in  the  prcfcrvalion 
of  peace  v.ith  Jlmerica  than  fo  far  as  her  pohtical  iuterelts  will  not 
allow  of  tills  country's  iv^nr.irg  a  cLur  connt^tion  "Vi'ilYi  England \ 
but  (lie  knows  how  icluclant  Amcrlcd  woulii  be  to  proceed  to  fuch 
a  conrjfdlion,  and  that  even  were  flie  reail)k.  to  refolve  upon  it,  and 
to  bre.'k  wit'  France^  the  Icall  cor.ccfTion  en  her  part  would  agaia 
flnke  fuch  rcfoKjr.on  and  dchy  its  execution. 

£:i^!andi  (iU  the  other  hand,  has,  for  vnrious  reafons,  a  real  in- 
tereil  in  prelervin'r  peace  with  yit:..^ri-a,  but  fhe  calculates  on  tbc 
de.^enctlc^rnefs  of  this  naliwr.,  aiv.i  on  civil  difientions,  and  the 
weakncfs  cf  the  government,  wlich  i^a  confequence  thereof;  her 
prefenl  on^nipole*  ce  at  i'ja  n  irkes  l.rr  lock  down  with  contempt 
upon  a  nctirn  w^'-i^V  u-a  coaft  rtid  n^crcar.tile  towns  arc  protcAed 
by  nothing  but  » ironpLte  fori':f;c.it:onG,  and  whofe  navy  conflfts 
of  fevcn  frigates.  i7«^/6;.Y/kuo;vs  n!fo  by  'experience  how  paifiv^lf 
this  governititnt  bcais  her  iP  ^rca'mrnt,  and  thinks  (he  has  only  to 
take  care  fhe  does  not  too  often  excr^d  the  iircafure  thereof,  and, 
if  that  happens,  to  cffr  rcgotiati'jns  ard  indf  mnifications.  Be  it 
far  from  me,  however,  to  concede,  from  the  prefent  f^atemeot, 
that  the  yfmcncan  government  will  be  able*  to  perfcvtrc  in  the 
fjHeoi  (he  has  hitherto  adopted ;    on  the  contrary,  I  apprehend 

the 


A  P  P  E  15I  D  I  X. 

t&e  negotiations  now  fubdiling  with  England  and  France  will  de? 
termine  the  practicability  of  preferving  peace  with  both  in  future. 
'The  negotiations  may,  indeed,  on  .both  lldes  be  protradled,  with 
a  view,  to  gain  time,  and  to  make  ufe  of  intervening  circumftance«» 
but  they  mud  lead  to  the  developement  of  the  difpofitions  of 
Prance  and  England^  whether,  and  how  far  they  will  be  inclined 
to  concur  in  the  general  principles  already  adopted,  or  hereafter 
to  be  adopted  by  jimericat  as  forming  the  bafis  of  their  neutral 
rights  ;  and  the  demand  now  brought  forward  by  England  mull 
definitively  difpofe  of  the  mod  prominent  point  in  difpute  with 
jfmericai  viz  — The  right  of  a  neutral  nation  to  trade  in  time  of 
-war  with  the  colonice  of  the  enemies  of  England,  from  whence 
they  were  excluded  in  time  of  peace. 

In  the  event  of  an  unfuccefsf  id  ifTue  of  the  prcfent  negociationt, 

recourfe  will  not  be  had  again  here  to  a  general  embargo,  which 

^an  only  be  maintained  on  the  part  of  government  by  mcafures  of 

conftraint  and  perfecution,  which,  as  lias  already  appeared,  may  be 

produ6iive  of  domeftic  troubles.    Should  England  or  France  there- 

fore  perfevere  in  refufmg  henceforth  to  refpedt  the  neutral  rights  of 

jfmerica,  I  cannot  expeft  any  other  than  that  this  government  will 

find  itfelf  conftrained  to  yield  to  the  defires  of  the  merchants,  by 

permitting  them  to  carry  on  tlieir  trade,  fword  in  hand.     This, 

although  no  declaration  of  war,  would  amount  to  nothing  lefs  than 

a  ftate  of  hoftihty  towards  that  nation  againd  which  it  were  exer- 

etfed.     But  it  is  a  middle  courfe,  to  wliich  the  two  parties  whereia 

this  country  is  divided,  will  more  readily  agree,  as  no  connection 

will  thereby  be  formed  with  either  of  the  belligerent  powers,  and 

%  channel  confequently  left' open  for  accommodation. 

There  are  perfons  wiio  conceive  that  the  prefent  fufpenfion  of 
Commerce  with  England  will  be  the  only  means  of  bringing  her  to 
X^afon,  but,  fo  lohg  as  a  lieutral  port  is  open,  the  Englijb  will  by 
ihat  channel  get  jimerlcan  produce,  and  introduce  Englt/b  manu- 
fa6tures  into  America  ;  Aincr'ica  will  thereby  be  obHged  to  fell  her 
produce  cheaper,  and  p^y  dear.r  for  her  lupplies,  The  Engtifii 
Bavigation  would,  moreover,  he  benefited  by  it.   • 

'However  ra(h  it  may  be,  efpeclally  in  thefe  times,  to  form  a 
pofitivc  opinion,  \  conceive  it  incumbent  upon  me  to  concur  with 
thofe  who  affert,  that  America  will  not  be  able  to  adjuft  her  dif- 
ferences with  the  two  principal  pov/ers  in  Europe  on  permanent 
grounds,  and  that  fhould  it  be  accornpliflied  with  the  one  it  woul4 
J^Tolve  a  ila^e  pf  hoftiUty  with  the  other.     This  -is  the  avowed 
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.  opinioii  of  all  wlio  .have  diftmgaifhed  themfdTef  it  ftatefmen  M 
this  country.  Formal  declarations  of  war  are  not  ezpcd:ed  from 
either  party,  but  (and  this  is  the  important  point  of  view  I  tal^e 
of  political  events)  the  commerce  of  Anurica  will  continue  to  be 
the  obje6^  of  the  violence  and  rapacity  of  the  one  or  the  other  fide* 
Her  extenfive  commerce  will  in  future  be  moft  narrowly  circum* 
icribed  by  prohibitory  laws  and  regulations  06  the  continent 
of  Europe ;  by  the  uncertain  ftate  of  her  political  rehtions,  and  the 
violated  (anility  of  all  national  engagements ;  by  blockades,  pro* 
damations,  and  fequeflrations^  to  which  the  belligerent  powers  re- 
ciprocally refort ;  and  by  diftrud  of  the  good  faith  of  any  nation, 
while  the  violent  hate  which  increafes  more  and  more  between 
the  principal  parties  in  this  devadating  war,  gives  rife  to  an  infu- 
riate fpirit  of  animofity  and  revenge,  to  which  both  the  national 
iDtereils  and  every  other  coniideration  are  facrificed* 

And  it  canno^  otherwife  be  expeded,  but  that  a  defencekfi 
nation,  whofe  commerce  and  fpirit  of  enterprise  is  viewed  with 
increafing  jealoufy,  and  by  both  parties  regarded  as  the  means 
whereby  its  antagonitl  is  benefited  ^either  by  both,  or  alternately 
by  one  of  them),  will  continue  a  vi6tim  to  the  interefts  or  the  paf« 
iioiAS  whidi>  in  the  prefent  violent  contefl  between  two  of  the  moft 
powertul  people,  conftantly  fucceed  each  other,  and  if  we  add 
hereto  that  a  general  peace  is  not  within  the  reach  of  prefent 
exifting  profpeds.  But  your  Excellency  will  not  be  furprifed  if^ 
under  my  prefent  conceptions  and  impreiiions,  I  deem  it  incumbent 
upon  me  to  omit  nothing  to  put  your  Excelleacy  in  poffeffion  of 
a  ftatement  of  affairs  fo  immediately  affe£Ung  the  eaftem  colonics 
of  our  mother  country. 

But  this  is  not  the  only  motive  which  induced  me  to  adopt  the 
determination  of  originating  an  opportunity  of  commencing  that 
official  correfpondence  with  your  Excellency,  to  which  I  am 
equally  bound  and  entitled  by  the  gracious  order  of  His  Majeftj, 
and  the  relation  in  which  I  (land  with  refereoce  to  the  /mAi 
government. 

The  fub]e6t  refpefdng  which  I  feel  myfelf  obliged  to  troaUe 
your  Excellency  with  a  reprefentation  of,  is  too  important  for  me 
not  to  exert  myfelf  to  pofiefs  your  Excellency,  as  fpeedilj  as 
po{Sble,  with  my  obfervations  thereon.  The  great  importance 
attached  by  me  to  the  revival  of  the  American  trade  to  Jema^  and 
a  fall  ill  tre  price  of  Java  coffee,  without  which  I  hold  mjfSelf 
•ffured  00  hopes  are  to  be  entertained  thereof^  is  founded  on  my 
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•^prehenfion,  timt  it  wiU  not  be  much  longer  poflible  to  carry  <m 
tile  pQbKc  bufineft  in  our  Eq/lem  pofTeffions  without  a  fnpply  of 
IpectCy  and  other  articles  indifpenfible  for  that  purpofe ;  a  fupply 
of  the  ktter  can*  if  neceflary,  be  wholly  or  partiaUy  replaced  by 
other  articles  in  hand,  or  attainable  in  India*  And  I  think  I  can 
pledge  myfelf  to  your  Excellency^  that  this  fupply^  under  idmoft 
.tvery  poflible  circumftance,  will  not  altogether  be  fufpendedt 
efpecially  as  people  here  will  be  convinced  of  the  great  want  then- 
of  in  Javdf  and  confequently  entertain  hopes  of  deriving  great 
advantages  therefrom.  The  expeditions  moreover  can  be  made 
from  hence  in  fmall  fa(l*failing  veflels>  and  will  not  require  the 
inveftment  of  any  great  capital  $  but  it  is  quite  otherwife  circum« 
ftanced  with  regard  to  the  want  of  fpecte.  The  only  means  by 
which  the  IruUa  government  can  either  be  fupplied  with  a  fufficiency 
of  fpecie,  are  to  accept  the  propofition  made  (if  I  am  corredly 
informed)  by  the  Java  princes,  but  as  to  the  expediency  of 
which  many  ferious  doubts  exift ;  or  to  impofe  upon  the  former 
and  prefent  ofBqers,  an  obligation  to  afiift  the  government,  aqd 
to  make  a  coniiderable  redu^ion  in  the  falarics  of  the  latter,  as  to 
the  propriety  of  which  no  doubt  cto  be  entertained,  feeing  {br« 
tunes  in  ImSa  are,  with  very  few  exceptions,  acquired  eitbet 
diredly  or  indirefUy  at  the  expence  of  the  country.  And  it  cao- 
not  be  thought  necefl*ary,  at  a  period  when  the  exiftence  of  Hii 
Majefty's  colonies  is  at  flake^  that  the  officers  ihould  continue  t6 
Hte  in  hixury  and  abundance,  and  be  moreover  fo  penfioned  by 
the  Government  as  to  enable  them  to  improve  their  fortunes^  and^ 
indifferent  to  the  general  difafler,  to  withdraw  themfelves  from  the 
danger.  But  all  thefe  Expedients  are  but  of  a  temporary  and 
inadequate  nature.  The  fpecie  iflued  by  the  Government,  and 
its  treafury,  is  for  certain  reafons  well  known,  not  brought  into 
general  circulation  again,  at  leail  not  fuch  as  Government  it£d{ 
ran  controul ;  the  importation  of  a  Qew  fupply  of  fpecie  is  there* 
fore  indifpenfible ;  the  mother  country  cannot  by  any  poifibiHty 
provide  the- fame,  there  exifting  at  this  moment  no  neutral  power 
ia  Europe ;  and  it  is  from  the  United  States  of  jitherica  alone  there* 
fore,  that  a  fupply  can  be  expedted,  unlefs  the  prefent  ftate  of 
mffairs  (hould  give  rife  to  a  gres|ter  degree  of  liberty  and  fecurity 
to  the  Amencan  navigation* 

Even  fnppofing  this  were  the  fuccefsful  refuk  of  the  critical 
and  hazardous  ftate  of  the  exifting  political  relations  of  Anurica^ 
it  is  not  to  be  expefted  that  the  Java  coffee  trade  can  be  revived 
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intb  taj  profpedfc  of  advantage  fo  long  at  the  price  it  kept  up  m 
Java  at  1 8  d,per  picol ;  and  this  it  what  I  have  prindpallj]  pro* 
pofed  to  myfdf  demooflrating  to  your  Excellency  herein. 

The  eagemefs  with  which  Java  coffee  was  fought  after  duHpg 
the  laft  and  prefent  war,  principally  by  the  Americanj^  induced 
the  Government  there  gradually  to  enhance  the  price ;  until  tht 
year  1807  ^^^7  ^^^  ^^  reafon  to  doubt  the  propriety  of  fuch  ad» 
▼ance,  notwithftanding  feveral  capital  mercantile  houiett  at  I  am 
credibly  informed,  had  after  the   firft  fix  months  of  that  year,  , 
already  relinqui(hed  their  trade  to  Java  on  account  of  fuch  ea««* 
banced  price,  a  circumilance  probably  unknown    at    Baiavia^i 
owing  to  the  embargo  laid  on  American  (hipping  in  the  month  (Klfc-« 
Deetmber  in  that  year. 

Your  Excellency,  however,,  will  have  had  ample  opportunity, 
to  judge  of  the  propriety  of  fuch  advance,  (ince  your 
lDu(l  have  found*  that,  notwithilanding  the  raifure  pf  the 
embargo^  and  the  flrong  expectations  entertained  between  the 
ginning  of  March  and  the  21ft  of  July  of  the  prefent  year«  of  1 
sidjuftmenl  of  the  differences  with  Englandf  no  expeditiont  lu-  ^^.fe 
been  made  from  hence  to  Batavia,  fave  one  large  and  three  f m=^  — »,» 
i^flels,  and  that  principally,  if  not  folely,  from  a  hope  of  iriliii  ^im 
i^  confiderable  profit  on  the  outward  cargo. 

In  addition  to  the  reafons  that  already  exifled  in  the  latter  ^£ri)(i 
•f  the  year  1897,  for  giving  up  the  Java  trade  OQ  tl^at  food^ci^^ 
{ieveral  others  have  fmce  occurred,  the  enqmeration  of  whick^.  at 
prefent  would  be  perfectly   ufelefs,  as  my  objed^  amongft     ^\^ 
exiting  and  poffible  future  circumilances  of  this  war,  and     tlie 
influence  of  politick  events  and  commercial  intereds,  is,  to  re  jpn. 
feqt  to  your  Excellency  with  reg-ard  to  coffee,  that  it  cannot,     be 
fuppofed,  amongft  all  thefe  furprizing  revolutions,  the  events  of 
h|te  years,  and  thofe  that  may  probably  take  place  this  year,  l>o(i 
in  Europe  aud  the  li^cjl  India  colonics,  that  the  value  of  tlii^  pn^ctcip 
/Iiould  continue  tlie  fame.     Many  of  thefc  events  have  already  hid 
confiderable  influence  thereon,  and  others  that  have  arifeq  tfaers 
from  muft  have  a  more  lading  influence  on  the  cuhivatioo  and  price 
of  coffee. 

The  inter'^ft:  I  have  from  earlier  connedions  uniformly  taken  it 
the  welfare  of  our  colonics  in  the  Ifland  of  Java,  which  for  netrfy 
thefe  fifteen  years  pad  has  been  exchifively  indebted  to  the  fakof 
coffee  for  its  exidcnce,  has  induced  me  never  to  lofe  fight  of  lhi| 
objcdy  ai)d  the  relation  in  which  I  now  dand^  with  reference 
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itretOt  imkes  it  incumbent  upon  me  to  obtain  more  precife  infor* 
sation  lo  reTpeft  thereof.  Tne  data  on  which  the  following  cal-r 
mlaticm  was  founded  were  for  the  moft  par^  obtained  from  intel- 
igcnt  xnerchaBts  unconneded  with  the  coffee  trade,  and  oa  a 
aomparifon  of  the  various  anfwera  I  have  received  to  Queries  pro* 
pofed»  it  appears  to  me  that 

The  important  event  which  originally  occafioned  the  rife  in  the 
price  of  coffee,  was'  the  devaftation  of  the  Fr-cnch  part  of  Si.  Do^ 
fmmgo\  that  colony  produced  to  Europ:^  down  to  that  period, 
72  million  pounds  of  coffee,  Jamaica  1  million,  and  the  remaining 
B^g^  Iflands  2\  millions,  the  SparJ/b  colonies  i  million,  Jlfior- 
timfucf  Gaudaloupe^  and  other  French  I  Hands,  3^  millions^  cdQ« 
ftituting  together  80  millions  pounds  of  coffee. 

The  deftruAion  of  the  major  part  of  the  plantations  in  Si,  D(h- 
magOf  has  reduced  the  produce  there  from  72  to  15  million  pounds, 
hxit  it  has  tended  to  encourage  the  cultivation  of  that  article  ia 
^her  places,  and  it  is  calculated  that  it  produces  as  follows,  ^x« 
Jamaica  -  •  -  26  millions 

jintlgua  and  other  Engl^  Iflands      -       8 
GaudaloupCf  ^c.  ^       .    •  y 

Cuba  and  Porio  Rico  r*  ^9 

Spamfh  Souib  America        -  •         1 5 

The  Brazils  and  Cayenne        -  "         -      2 
To  which  being  added  the  1 5  millions  now  produced  by  fl. 
DomingOf  it  appears  that  the  produce  of  coffee,  in  the  above  ^olo- 
lies,  has  ii^preafed  fmcc  >he  ye^u*  1 790,  from  8q  to  84  nulligns  o{ 
poipids. 

With  regard  to  the  growth  of  coffee  in  S-urinam,  Demerarj^ 
and  Berbice^  I  have  not  been  able  to  obtain  any  corre^  account ; 
but  it  is  afferted,  that  the  produce  of  Surinam  has  experienced  aa 
fmnual  increafe  of  three  or  four  million  of  pounds,  from  wldch  it 
is  to  be  inferred  that  notwithftanding  the  diminifhed  produce  of 
Si*  Domingo,  the  growth  of  coffee  in  t!ie  PTe/I  Indies  has  increaff  4 
llnce  the  year  1790,  from  80  to  88  millions  of  pounds. 

It  is  not  apprehended  that  the  produce  of  coffee  in  Jamaica^ 
and  other  En^li/b  and  French  colonies,  will  experience  a  further 
increafe,  though  it  is  poilible  that  it  may  in  Cuba,  Porio  Rico^ 
,aod  in  Spanifb  and  Portuguefc  South  America ;  where  the  foil  and 
other  circumilances  are  peculiarly  favourable  to  the  cultivation  of 
that  article,  infomuch  that  the  ex  ponces  attending  the  fame  are 
calculated  to  amount  to  one-third  lefs,  independently  of  thei^ 
being  exempt  from  tornadoes  and  other  cafualties  of  the  climate. 

Even 
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Even  fuppofing  there  were  any  error  in  the  heretn-tiefor^  enu* 
merated  round  numbers,  I  hold  myfelf  afTured  that  it  would  not 
invalidate  the  hypothefis,  that  the  diminifhed  produce  of  St.  2?#* 
fmngo  is  amply  compenfated  by  the  increafed  produce-  of  other 
colonies,  and  that  fuch  deficiency  will  ilill  more  increafe  in  the 
Spa/u/b  and  Portuguefe  colonies,  is  by  all  reports  from  thence 
placed  beyond  all  doubt. 

It  is  even  expedcd  here  that  too  great  progrefs  will  be  made 
therein,  and  this  profpef^  will  be  realized  ihould  the  alTurance 
prove  well  founded  that  was  formerly  given  to  me  in  1795  and 
J 796,  by  fevcral  emigrant  planters  of  St.  Drnmngo^  and,  amongft 
others,  by  Mr.  Morean  de  St.  Mery  (the  hiftorian  of  that  ifland, 
whofe  otherv^'ife  highly  efleemed  work,  from  its  prolixity,  I  muft 
prefume,  is  but  little  read  in  Europe)  w%.  that  in  1790  the  culti- 
vation of  coffee  in  general  had  fo  much  increafed,  that  it  could  no 
longer  be  difpofed  of  in  Europe  but  at  extremely  low  prices,  and- 
produced  but  an  inconfiderable  profit  to  the  planters  in  the  W^ 
Indies. 

They  might,  at  that  time,  have  conceived  they  had  proceeded 
too  far,  and  if  it  then  took  place,  they  have  again  fallen  into 
the  fame  error ;  but  it  is  not  perceptible  from  the  irregrnlar  fup- 
ply  of  Europe^  and  the  immenfe  quantity  of  coffee  locked  up  in 
the  Ehgrt/h  and  American  warehoufes. 

^  And  if  we  add  hereto,  that  the  profperity  of  the  inhabitants  of 
the  European  continent  has,  fince  1 790,  been  confiderably  dimi- 
niflied  by  fo  many  fuccefiive  and  apparently  endlefs  wars,  and 
that  even  the  difaflers  confequential  thereon  will  for  many  yean 
be  felt ;  that  fo  long  as  the  prefent  maritime  war  (hall  continue  to 
laft,  even  under  the  moil  advantageous  circumftances  in  which 
America  may  pccafionally  be  placed,  the  fame  will  not  be  permanent. 
Freights  and  infurance  will  be  extremely  high,  and  the  prices 
of  coffee  experience  a  confiderable  flu  Auation,  fo  that  on  a  coffee 
fpeculation  to  Java^  a  year  at  lead  muff  elapfe  ere  it  can  be 
brought  to  an  European  market,  by  way  of  America,  a  circom* 
ftance  that  makes  this  trade  fubjed  to  infinitely  more  cafuahies 
than  that  with  the  neighbouring  Weft  India  iflands  and  Sottth 
America.  But  I  hold  it  incumbent  upon  me  to  impreCi  upon  your 
Excellency  my  moff  confciencious  convidion  that  under  all  the 
circumffances  no  hopes  can  be  entertained  of  the  Ameriauu  brings 
ing  away  the  inunenfe  ftock  of  coffee  now  on  hand  in  Java  at  18 
ddlars/rr  picoL 

Ido 
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I  do  not  fear^  on  the  refpondbility  which  I  feel  is  attached  to 
this  declaration^  poiitively  afluring  your  Excellency  of  this  ;  but 
^'ere  I  to  be  called  upon  to  ftate  at  what  price  coffee  ought  to  be 
fold  at  Baiavia,  I  feel,  I  mud  confefs,  fome  reludance  at  making 
a  formal  declaration  with  regard  thereto ;  indeed  I  conceive  it 
more  proper  that  your  Excellency  (hould  yourfelf  be  enabled  to 
adjuft  this  point,  by  a  ftatement  of  the  price  at  which  coffee  can 
now  be  obtained  in  the  Englt/b  and  Spantjb  idands^  and  Spam/h 
and  Portuguefe  South  America. 

I  underftand  the  average  price  hitherto  given  is  i6  cents  per 
pound ;  but  that  coffee  is  not  (hipped  with  a  view  to  profit,  which 
alone  is  expelled  to  ^fe  on  the  outward  cargo  from  hence.  And 
I  well  know  that  this  trade  is  carried  on  in  fmall,  light,  and  uo- 
expenfive  veffels,  confequently  alfo  with  the  inveftment  of  a  (mall 
capital,  and  completed  in  lefs  than  two  or  three  months*  The 
infurance  for  thele  voyage»  is  feldom  higher  than  i  per  teni*  to 
Baiavia  and  back«  but  now  15  per  cent. 

The.  ordinary  price  of  coffee  in  the  IFefi  Utes  and  Souih  Ami» 
rkay  as  accepted  in  payment  for  cargoes  tranfported  thither,  is 

I 

in  the  proportion  of  16  /i  14J  cents,  at  whic^  the  pound  is  calctt« 
lated  in  Baiavia,  at  18  dollars  ^er  125  lb.  and  this  alone  proves 
tliat  this  price  if  computed  too  high  at  Baiavia*  In  the  tf^  • 
Jndiee  the  jinurieani  are  compelled  to  aiccept  coffte  and  other 
produce,  but  a  fpeculation  in  that  article  to  Java  is  a  volnntarf 
a£i,  and  merely  undertaken  with  a  view  of  deriving  an  advantage 
therefrom. 

But  few  (hips  import  merchandize  into  Batavta,  and  feldom  i# 
i^y  thing  gpt  by  it.  In  general,  and  with  very  few  exceptioni^ 
is  the  projfit  of  an^xpedition  folely  expefted  on  the  return  cargo* 

The  price  of  coffee  is  now  extremely  high  in  Europe ;  but  X 
liave  feen  a  letter  frpm  Amfierdam,  dated  in  the  month  of  Mq^f 
ftating,  that  the  arrival  of  a  few  (hips  would  probably  reduce  the 
prices  to  x8  (livers  and  lower ;  neither  can  it  be  expelled,  even 
(hould  the  fupply  and  importation  be  fubje6t  to  no  obilacles,  diat 
the  former  general  confumption  of  coffee  wiU  again  take  place,  fo  « 
long  as  the  fame  does  not  faU  into  the  former  prices. 

There  is  an  advantage  of  upwards  of  7  per  ceni,  in  fisivour  of  the 
jimerUani,  in  the  difference  of  the  weight  in  America  and  Baiavia, 
but  which  is  abforbed  by  the  indraft,  particularly  if  coffee  is  laden 
{reen.    In  Holland  tht  difference  io  the  weighing  is  10  per  cent* 

againtf 
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•I^ft  the  importer  from  hence,  the  tare  J  a  9,  and  a  tnrii  of  th^ 
fcale,  as  it  is  tliere  called,  is  moreover  given  of  i  or  3  fer  oaf* 

From  various  original  account  fales  from  thence>  it  appears  that 
tn  general  a  lofs  is  fudained  on  unloading  at  Airfierdam 

On  coffee,  in  fmall  bales,  of  20  j  22i  percent.  1 

Large  ditto,      19/120  /•  In  the  weight. 

Hhds.         -      16  fl  17  y 

The  freight  from  hence  to  Amjlerdam  is  about  -    lO 

Commifiion  '       ^\      ^ 

Guarantee  of  the  refponfibility  of  the  purchafer  ,    i 

Import  duties                  -                 '                 •  3 

And  various  petty  charges             -                 -  i 

In  cafe  the  mefne  difference  on  the  difcharge  in  Holland  be 
computed  at  18  per  cent,  in  the  weight,  and  the  other  chargea 
kcrein-before  enumerated  added  thereto,  a  cargo  of  coffee  from 
hence  is  incumbered  with  35^  per  aerU.  from  which,  as  ufualy  is 
further  deduced  fiM  the  amount  of  the  fale  4  per  cent*  which 
together  cooftitute  ycharge  of  ^g\per  cent.  In  cafe  the  bills  of 
exchange  for  the  cargo  canbedifburfedat  par,  which  cannot  take 
place  in  an  extenfive  commerce*  with  Holland,  and  fometimes  occa* 
fions  a  lofs  of  j percent,  to  which  being  fuperadded  the  infurance 
of  firom  3  a  §0  percent,  (now  from  10  a  1^  per  cent.)  theprcce<Eng 
calculation  clofely  approximates  \o  the  rough  eftimate  whereon 
they  generally  a6l  here,  viz.  That  coffee  muft  be  fold  $0  perceni* 
higher  in  Amjlerdam  before  any  profit  can  be  derived  thereon  on 
exportation  from  hence. 

This  does  hot  include  the  import  duty  of  5  per  cent,  in  AmtricOf 
which,  by  the  exportation  within  the  year,  by  way  of  drawback 
^18  retunied,  with  a  fmall  deduftion  for  the  cuftom^houfe. 

The  following  is,  I  trufl,  a  tolerable  accurate  account  of  the 
difference  in  the  fugar  crop  of  1 790  and  1 808 : 

1790. 
In  the  En^rt/h  iflands        -  -        202  niillions  Ibis 

St*  Domingo  -     -  »  220 

Cuadaloupe  and  Martinique  •  40 

Spani/b  colonics  -  -  $0  , 

Together      512  millions* 

With  regard  to  the  Dutch  colonies  and  the  Brazils^  I  hate  not 
yet  been  able  to  obtain  any  precifc  information. 

aSoS. 
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JSi^^ifla^ds 

280  miUions  Ibi« 

Martinique,  Guadaloupcy  &c. 

90 

Spanl/b  colonies 

380 

St*  Domingo 

30 

Together      680  millionf. 

Exclufive  of  Demarary  and  the  Bra%lhy  where  the  cultivation 
of  fugar  18  confiderably  increafed,  which  makes  a  difference  ia 
favour  of  the  prefent  period  of  178  million  of  lbs. 

Were  it  not  for  the  prohibition  of  the  difiillation  of  fpirits  firom 
grain  in  England^  and  the  permiflion  of  the  ufe  of  fugar,  the  price 
of  that  article  could  not  have  maintained  itfelf,  but  the  demand  ii» 
in  fame  meafure>  hereby  equalized  between  the  crop  and  the  con* 
fuinption. 

A  large  quantity  of  Jamaica  and  St.  Croix  fugar*  were  im- 
ported into  the  UmUd  Statei,  and  preferably  ufed,  at  amefneprice 
of  6  dollars  per  cwt.  white  Havannah  fugars  enjoy  the  fame  pri- 
vileges, and  are  now  fold  at  the  uncommonly  high  price  of  i\  m 
13  dollars  /ercwt.  Batmvtan  fugars,  which  are  peculiarly  adapted 
for  refinement,  continue  felling  at  2  to  3  dollars  lefff  than  the 
former,  are  now  fcarce  and  at  8^  dollars,  and  therefore  cannot  be 
imported  to  the  fame  advantage  as  the  IVeJl  India  fugars. 

So  far  as  my  knowledge  extends  of*  the  cultivation  of  fugar  in 
Jtpoa^  1  have  reafon  to  prefume  the  price  of  4  dollars  per  picol 
cannot  well  be  ditninifhcd^  neither  do  I  conceive  there  exiiis  any 
neceflity  for  it  (hould  the  price  of  coffee  be  lower. 

*  The  cultivation  of  fugar  in  the  Wejl  Indies  alfo  is  more  and 
more  extended ;  as  lik^wife  in  Loulftanay  now  belonging  to  the 
United  States  o^  America.  In  that  country  it  has  already  increafed 
to  7  million  of  pounds,  and  on  the  lands  adapted  theretOj  it  i«. 
calculated  that  100  million  pounds  of  fugar  may  be  producedt 
and  iu  they  pay  no  import  duties,  fuch  exemption  may  be  con- 
fidered  as  a  premium  of  2  \  dollars  per  cwt. ;  from  whence  it  is  to 
be  forefeen,  that  in  a  few  years  no  other  than  Loulfiana  fugar  wiU 
be  confumed  in  this  country.  After  coffee,  pepper  next  comes  into 
confideration,  and  the  cultivation  thereof  might  be  encouraged  by 
a  diminution  of  the  price  at  Poeloe-Plnang ;  it  was  lad  year  fold 
at  5  or  6  dollars,  and  on  the  coafl  of  Sumatra  for  4  or  5  dollars 
fir  picol ;  had  they  been  difpofed  to  encourage  that  article  m 
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.  .n'd,  it  would)  13  my  humble  opinion,  have  be^  espediciit  ia 
fome  meafiire  to  equalize  the  price  thereof  b  future  with  that  at 
which  pepper  is  attainable  at  Pculot  Pinaag,  of  which  it  u  not 
difficult  to  be  informed  in  Bata-aia. 

It  it  anther  compatible  with  found  reafoD  nor  commercial 
pdiqri  that  under  all  the  viciScudcs  to  which  commerce, 
cTpeciallyin  thefe  unprecedented  time*,  is  expofed,  IntiMK  produce 
Ibould  bear  the  fame  price,  without  taking  into  conOderation  the 
altered  and  perpetually  var^-ing  circumllaacei.  |,  U  the  &ime 
tine,  too  Itrongly  feel  how  difficult  it  is  for  the  In£a  goTcmment 
peifedly  and  at  all  timea  to  be  acquainted  with  the  market  price 
of  'India  produce,  both  in  Amtrica  and  Europe ;  but  when  apprized 
tfiereof)  and  it  ia  evident  that  the  ellabliftied  price*  io  Jadia  bear 
■D  proportion  to  thofe  in  Etir^  and  AmtrUa,  it  feema  to  m4 
vith  all  due  refpcft,  that  it  ought  to  be  attended  either  with  an 
adTance  or  lowering  of  the  produce.  The  Ih£a  go^ermneiit  can- 
not avail  itfelf  of  any  profpeSi  founded  on  event),  within  itt  own 
knowledge  and  probability  in  the  prefent  timci,  fubjeft  to  too 
.  great  and  fpeedy  vidHitudett  ^d  thefe  eventi  arc  not  aa  fonnedy 
bcceeded  by  the  ufual  confctjuences. 

Palitiol  calculation)  and  profpe£U  are  now  little  die  than  idk 
chimera*,  and  the  nature  of  the  prefent  war  has  a  more  than  con- 
BKra  influence  on  commerce;  the  prefent  (formerly  nnheard  of 
prohibitioai  and  regulations)  are  of  that  defcription,  and  fooncit- 
pe3edly  promulgated  and  again  modified,  that  one  cannot  rety  or 
confide  in  any  thing  in  comivrce. 

Confining  myfelf  to  the  prefent  propofition,  I  muft  leave  it  to 
t&e  judgment  and  wifdom  of  your  Excellency  to  conclude  whether 
the  prefent  political  lituation  of  Europe  and  jlmrriea,  and  general 
Bate  of  cultivation  of  coffee,  fumifh  a  favourable  profpeA,  that 
thit  produA  can  permanently  continue  at  a  high  price,  Ihould  the 
trade  therein  be  in  future  eipufed  to  no  extraordinary  iaterru^ 
tionsj  vidfGtude*,  and  rifle*.  It  then  nmaina  for  your  Excellracy 
to  determine  whether  the  exportation  of  Java  produce  be  indif- 
penfably  neceflary  to  the  f^pplr  of  the  various  wants  of  the  E^ 
Itt£a  colonies,  and  whether  hope*  can  be  entertained  thereof  under 
the  exifiing  and  pollible  future  circumftancet,  at  the  prefent  high 
price  of  produce. 

The  data  herein -before  laid  down  are  as  accurate  at  poflible  in 
natters  of  thit  defcription  ;  and  I  tnill  I  employed  every  pofiible 
preciution  in  the  coUcAion  of  my  information, 

from 
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From  this  infonnation,  I  have  formed  the  following  calculationf 
which  may^  I  apprehend,  ferve  as  a  bails  in  cafe  your  £xcel« 
lency  fhould  hereafter  adopt  the  determination  of  modifying 
and  regulating  the  price  of  indiM  produce  tir  Battnia  by  that  ih 

The  price  of  freights  and  produce  is  the  preient  price ;  the 
infurantt  fnppofed  at  the  nfual  rate^  and  not  at  15  pit  cent,  tmder 
which  it  cannot  now  be  obtained. 

Calculation  of  a  commercial  entcrprife  to  Sataviaf  by  an  jfme' 
rican  (hip  of  350  tpns,  laden  with  5,000  picols  of  coffee,  on  de* 
livery  in  America  fnppofed  to  produce 

62^000  lbs.  and  fell  for  03  cents ^r  lb.  Dollars, 

amounting  to  -  -  -  I43>75^ 

CHARGES. 

Puychafe  of  5,000  picols  a  i%  dollars         •  90,000 

Infurance  on  i  oo^ooo  dollars  ^  i  o  per  cent.  1 0>00O 

Intereft  on  90,000  dollars  a  7  per  cent,  for  xa 

months  -  -  -  6,300 

Import  duty  a  5  cents /rr  lb.        -  •        37»5^^ 

If  recovered  by  drawback,  it  is  deduAed 
from  the  23  cents,  fale  value. 
Freight  of  the  (hip  out  and  home  •  24,000 

Petty  charges  -  -  .  500 

Bags  7,000  a  2$  cents  •  «  -         x»750 

■  I70>o5o 


Lofs        •  Dollars    26,300 


A  CARGO  OF  SUGAR. 

5,000"  picols  in  Balaviat  calculated  here  to  deliver 

5,580  quint,  of  1 12  lbs. 

h^xA  j  per  cent,  tare        -         280 

■■  dollars 

Renain  5>3oo  quiat. « 8^     •       45>o5o 

VW.  I.  i  i  1  CHARGES. 
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Brought  orer 

CHARGES. 

Purchafe  of  5,000  picols,  at  4  dollars 
Infurance  on  23,000  a  10  per  cent, 
Intercft  on  20,000  a  7  per  cent. 
Import  duty  on  593,600  lbs.  or  5,300  ) 

quint,  a  2\  per  cent,         -  -    J 

Freight  of  a  (hip  of  300  tons,  capable*) 

of  carrying  5,000  picols  fugar  J 

Petty  charges 


Lofs 


dollart 


30,000 

i»30o 
1,400 

20yOOO 


510 

59»o5<> 

• 

DoDan 

A  CARGO  OF  PEPPER. 

5,000  picols,  calculated  here  to  deliver 

The  prcfcnt  price  is  20  cents  per  lb. 
in  confequence  of ,  the  fufpenfion  of 
the  fupply ;  but  when  it  takes  place 
again,  as  before,  it  will  fall  to  the 
former  price  of  1 6  cents,  which  is  thus 
here  calculated,  and  makes  the  (ales 
of  this  cargo  amount  to        •         - 

CHARGES. 

5,000  picols  at  Baiavtat  a  8  dollars 

Infurance  on  45,000  dollars  a  \o percent. 

Intereft  on  40,000  dollars  07. 

Import  duties  on  610,000  a  6  cents. 

Freight  of  a  (hip  of  400  tons 

8,000  bags  tf  25  cents 

Petty  charges  -  •  i 


Lofs 


610,000  lbs. 


Dollart    97,foo 


40,000 

4»5oo 

2,800 

36,600  . 

28,000 

a/xx> 

700 

114,600 


Dollart     17,000 


The  Baiavum  picol  ought  to  make  here  133  lbs. ;  but  it  is 
found  by  experience,  that  by  drying,  (hrinking,  duft,  &c.  it  loies 
on  landing  in  America^  viz.  ^ 

Oi 
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On  a  picdl  of  coffee,  from  6  a   S  per  C"*i 
Pepper        -         lo 
Sugar         -  II 

kni  hereon  is  the  calculation  founded  : 

With  regard  to  the  coffee  trade  in  general,  I  muft  furthef 
remark,  that  the  grofs  profits  formerly  obtained  therein  when  tha 
price  was  lower  at  Batavtay  gave  rife  to  the  former  extenfiy^ 
trade  and  immenfe  demand  for  this  article  down  to  1807  ;  that 
the  decrees  iffued  in  that  year  by  the  French  emperor,  on  behalf 
of  himfelf  and  his  allies,  the  fequellration  oi  American  (hips  in  the 
French  and  Italian  ports,  and  the  general  embargo  of  fifteen 
months  in  y^mmr^confequential  thereon,  caufed  many  coffee  traders 
to  fuftain  loffes  with  which  they  are  ilill  threatened  ;  that  in  the 
town  of  Bahlmore  alone,  10,000,000  pounds  of  coffee  are  yet  oa 
hand,  and  the  confiderable  (hipments  of  this  article  for  Europe 
from  mofl  of  the  American  ports  fince  the  month  of  March^  was 
an  enterprife  of  the  moft  hazardous  defcription^  but  that  many 
merchants  determined  thereon,  merely  with  a  view  to  fecure  their 
right  of  drawback ;  The  impreflion  of  the  anxiety  and  lofTes  thereby 
occalioned  will  not  fpeedily  be  effaced,  even  though  the  political 
relations  of  America  with  Europe  fhould  take  a  fomewhat  more 
favourable  turn,  fince  apprehenfions  might  even  then  continue  to 
be  entertained  of  a  fudden  renewal  of  the  former  violent  and  arbi- 
trary decrees,  againft  which,  feeing  the  fpirit  that  now  animates 
the  belligerent  powers  in  Europe^  no  pledge  is  to  be  found. 

I  would  not,  however,  be  fo  underftood,  as  if,  under  the  exifling 
circumftances,  from  the  price  oi India  produce,  the«7iavzz  trade  would 
continue  wholly  fufpended.  I  have  reafon  to  fuppofe  and  expe^ 
the  contrary,  from  the  fpirit  of  enterprize  and  rafhnefs  which  fome- 
times  chara6lerife  the  American  commerce.  I  have  therefore  ex« 
preiTed  myfelf  determinately  herein,  with  regard  to  the  former 
cxtenfive  commerce. of  this  country  with  Java;  and  I  truil  that 
the  obfervations  h^e  fubmitted  wiU  be  folely  apphed  thereto. 

It  is  for  your  Excellency  to  judge  whether  the  wants  in  Indiaf 
particularly  of  fpecie,  and  the  quantity  of  coffee  already  collcdled 
in  the  warehoufes,  has  not  made  the  renewal  of  the  former  trade 
of  the^m^r/V^in/,  whereby  the  annual  flock  was  annually  difpofed  of, 
m  delirable  if  not  indifpenfable  meafure.  It  will  not  have  efcaped 
your  Excellency's  obfervation,  that,  imprefTed  with  a  conriftion 
4>f  fuch  indifpenfability,  I  have  exerted  myfelf  to  propofe  to  your 
Excellency  the  only  means  that  can  give  ^e  to  the  renewal  of  the 
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/Inurlcan  trade  to  Java^  when  other  fa?ourable  dxteumftances  con- 
cur thereto. 

To  expedl  perfeA  fecurity  for  the  jimerlcan  maritime  commerce 
'  during  the  prefent  war  would  be  the  height  of  folly,  and  nobody 
Matters  himfelf  therewith ;  but  a  greater  fecurity  than  they  now 
enjoy  may  be  the  confequence  of  the  exifting  negociation**  (hould 
the  events  in  Europe  favour  it ;  and  the  moment  any  reliance  evi 
be  placed  thereon,  I  (hall  lofe  no  time  in  apprizing  your  Excel- 
lency thereof. 

I  (hall  leave  nothing  unattempted  to  poifefs  your  Excellency  in 
general  with  every  event  that  may  have  any  influo^ce  on  the  jimi» 
rican  trade  to  Java^  whenever  opportunity  offers  and  they  come 
to  my  knowledge ;  I  am  not,  I  apprehend,  incorreft  in  the  fop- 
.pofition  1  have  foimcd,  that  your  Excellency  will  attach  import- 
ance thereto,  by  the  adoption  of  meafures  in  JndUif  and  iffuiof 
.orders  for  my  dire6lipn  and  infonnation  in  this  country.    My  coaat 
miifion  from  his  Excellency  tlie  minifter  of  marine  and  cokuueib 
impowers  me  to  expedite  fuch  articles  as  your  Excellency  nay 
have  occafion  for ;  but  however  converfant  I  may  be  in  geoeial 
with  the  demands  of  Javn,  I  am  extremely  anxious,  io  order  to 
the  obviating  of  all  millakes,  to  be  furnifhed  with  a  fpecial  ocder 
from  your  Excellency,  feeing  the  poflibility  of  your  Excellency 
having  already  contraded  engagements  in  the  interim ;   I  fhaU^ 
when  an  opportunity  offers  for  that  purpofe,   order  the  fupply, 
without  binding  your  Excellency  to  the  acceptance  thereof. 

My  commiflion,  recently  renewed  by  his  Excellency  the  miniftcr 
of  colonies,  leaves  me  at  full  liberty,  in  proportion  to  the  inSk 
contie^icd  with  the  navigation  and  trade  from  hence  to  Amhojm 
..  and  Banda,  to  fix  the  price  of  the  fpices  cxptciled  in  my  former 
commiflion.  But  I  could  wifh  to  receive  your  Excellency's  direc- 
tions  on  this  point  alio,  viz. 

Whether  your  Excellency  deems  it  indifpenfably  neceflary  ti 
proceed  therewith  ;  if  fo,  what  quantity  and  in  what  proportioa 
on  that  footing,  am  I  to  be  at  liberty  annually  to  difpofe  of  mtil 
further  orders,  and  at  what  particular  prices. 

With  regard  to  the  latter  point,  it  is  calculated  here^  thtt 
fpices  at  jimbotna  (feeing  the  riik  of  this  navigation,  to  whidi  the 
Americans  have  been  hitherto  unaccuftomed,  and  the  «^rrfff^ 
diflance),  ought  to  be  charged  from  15  to  20  per  eetiL  lower  tlan 
at  Batavia^  with  an  addition  of  the  difference  in  tlie  iifittaiiot 
between  Batavia  and  Amboina, 
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This  diffevence  is  fery  coniiderable,  chiefly  becaufe  the  Englt/b 
xnsiy  in  fome  meafure  regard  the  navigation  from  hence  to  Batavia 
4U  a  cuftomary  voyage  in  time  of  peace f  at  leqjl  fo  they  maintain 
herts  but  the  navigation  to  the  Moluccas  is  fo  univerfatty  known  , 
mmfer  to  have  been  permitted  by  the  Dutch  government^  thai  onfi 
mjs/i- e^feS  that  an  American  veffel  intercepted  in  that  trade  by  an 
£ngliih  privateer  would  he  liable  to  confifcation  ;  on  this  principle 
it  is  alfo  that  the  infurance  from  hence  to  Sourabaye  is  higher  than 
to  Batavia,  though  not  in  the  proportion  of  that  from  hence  to 
jfmbmna^ 

Intelligence  alfo  has  been  received  here  that  an  American  (hip  in 
the  Manilla  trade,  bouAd  for  Canton,  has  been  captured  and  carried 
into  port  by  an  Engli/h  frigate,  on  the  ground  that  fuch  voyage 
was  to  be  confidered  as  comprehended  under  thofe  prohibited  by 
the  inflrudions  of  the  Engrt/h  admiralty,  whereby  trading  from 
one  foreign  port  to  another  is  not  permitted  to  neutrals. 

It  was  thefe  confiderations^  which  in  the  prefent  ftate  of  affairs 
I  was  obliged  to  avail  myfelf  of,  that  induced  me  after  long  nego- 
ciations  at  length  to  clofe  with  the  highefk  offer  that  was  made  me 
for  the  prefent  expedition. 

On  enquiry  it  appears  that  the  lafl  prices  at  Batavia  in  1808 


77  dollars ^picol  of  Cloves, 
218  Nutmegs, 

450  Mace, 

and  I  conceived  myfelf  juilified  in  taking  for  fame  under  exifting    * 
circumftances 

40  dollars  per  picol  Cloves, 
125  Nutmegs, 

350  Mace, 

to  be  fetched  ft-om  Amboina, 

Even  at  thefe  prices  they  could  not  be  prevailed  upon,  notwith- 
ftanding  the  houfes  interefled  therein  are  ranked  amongil  the  firft 
in  New  Torh,  to  extend  this  expedition  beyond  the  fum  of 
6q,ocx>  dollars,  on  account  of  the  critical  flate  of  affairs  between 
jfmeriea  and  England,  and  the  refufal  of  the  infurance  company 
and  widerwriters  of  New  Tork  and  Philadelphia  to  infure  even  this 
pitiful  fum  under  ^oper  cent.,  which  could  only  be  done  at  Balti* 
mtre  at  25  per  cent. 

It  is  owing  to  this  premium  of  infurance  that  I  have  been 
obliged  to  aUow  25  per,  cent,  advance  on  the  good^i  with  regard  tq 

[fs]  which 


APPENDIX. 

which  I  have  followed  the  lift  of  ftores  for  Amhoinai  furniflied 
lit  IJatavia,  in  the  proportions  admitted  by  the  capacity  of  the 
veiTel,  thofe  goods  regarded  by  the  under^'riters  a«  contraband 
excepted.  No  reliance  is  placed  here  on  my  fpecification  of  tfat 
prices  of  fpices  in  C/jtna  during  the  four  years  preceding  1 806, 
they  not  corrcfpoHding  with  the  advices  from  thencey  and  they 
Tire  fo  far  acquainted  with  the  trade  in  that  article  as  to  know  that 
the  prices  thereof  vary  confidorably  in  China  j  fpicet  belonging  ai 
little  there  as  here  to  the  current  articles  in  trade. 

Many  American  trad^rrs  know  by  experience  how  eager  people 
fiave  been  at  Batavla  of  late  years  to  get  rid  of  their  ftock  of  fpicet^ 
and  that  they  even  forced  them  upon  fome  of  them  ;  at  the  yfnir- 
ruaru  have  alfo  been  repeatedly  tempted  tQ  be  engaged,  and 
fome  of  them  adlually  employed  in  carrying  fpi/ces  from  Amhomn 
to  Java  on  account  of  the  State,  it  is  no  fecret  to  them  (fo  little 
can  we  fuppofie  any  thing  unknown  to  them  relating  to  the  interpal 
ft  ate  and  commerce  pf  our  Indian  colpnics)  with  what  e^q>ence9 
.difhculties,  and  riik  the  tranfportation  is  attended. 

As  the  embarkers  in  the  prcfcnt  expedition  difpatch  it  by  way 
of  experiment,  to  fee  whether  they  wijl  find  a  ready  and  advan- 
tageous fale  for  fuch  a  quantity  of  fpices^  fo  alfo  on  my  part  it 
affords  me  the  means  as  well  of  learning  your  Excellency's  further 
pleafure  with  regajfd  thereto,  as  of  forwarding  your  Excellency 
this  difpatch,  it  not  being  probable  that  any  other  opportunity 
would  offer. 

The  greateft  inducement  to  this  expedition  was  the  hope  \ 
held  out  that  the  contfaft  entered  into  between  the  embarkers 
therein  and  myfclf  ipight  pofQbly  be  perfomjed  at  Sourahaya^ 
though  I  was  not  able  in  ihft  event  to  ftipulafe  any  augmentation 
in  the  price  of  the  fpices,  fome  reliance  having  been  placed  tbereoQ 
on  making  the  oontraA*  Sourataya  is  the  port  to  which  the  (hip 
is  deftioedy  as  I  infured  it  to  be  a  fortified  and  fafe  birth  ;  in  the 
open  fea>  it  is  affirmed,  ihe  will  gu^ftrip  the  faftisft  failing  JSm^t/h 
^gate. 

The  hoju&  of  MefTrs.  Jacof  Le  Roy  apd  Son,  of  Ntw  Tort^ 
h^ve  acquainted  me  with  the  contrad  entered  into  by  them  with 
his  E;^celleiicy  Vice  Admiral  Buitkins^  for  building  and  difpatch- 
ing  to  Java  two  or  three  faft-failing  armed  brigs  j  the  intervening 
eipbargp  has  prevented  their  performing  it,  and  I  did  not  feci 
difpofed  to  take  upon  myfelf  to  enter  into  a  further  fpecific  negor 
^iation  yvilh  tliem  wiUi  refped  tlxcreto  j  the  brig  Coldfearchcr^  in 
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the  condition  as  (he  proceeds  to  fea  from  hence,  ftands  the  owner 
in  j8,oco  dollars. 

The  fchooncr  Nimrod^  of  New  Torkf  which  failed  about  the 
25th  of  lad  month,  is  found  to  outfail  the  celebrated  pilot  boat 
of  that  port,  which  no  frigate  can  overtake ;  the  owners  expe6t 
to  fell  this  fchooner  in  Batavta  for  a  high  price. 

I  truft  .1  fulfil  the  ocpediations  of  his  Excellency  the  minifter 
of  colonies,  by  ftaying  in  this  country  fo  long,  as  your  Excel* 
lency  deems  my  fervices  neceffary  in  America  for  the  advantage 
of  His  Majefty's  colonies  in  India.  I  fhall  tranfmit  a  duplicate 
of  this  and  my  following  correfpondence  with  your  Excellency 
to  his  Excellency  the  minifter  of  colonies,  and  conform  myfelf  to. 
bis  orders. 

The  brig  Goldfearcber  not  being  yet  ready  to  fail  I  fhall  remain 
in  this  city  until  her  departure,  for  the  purpofe  of  noting  at  foot 
the  laft  intelligence  received  from  Europe* 

I  have  the  honour  to  fubfcribe  myfelf. 

With  the  moft  profound  refpeA, 

Your  Excellency's  obedient  fervant, 

(Signed)        R.  G.  VAN  POLANEN. 
Kew  Torif  20th  Jiugufi  1809. 


Extra^ed  from  the  Rcgiftry  of  His  Majefty*8  liigh  Court  of 
Admiralty. 


Faithfully  tranflated   from    the  Dutch  language,   in  DoSon 
Commotu,  London,  this  aad  day  of  January  18 10, 

By  me, 

/.  C.  A.  Gojlt^ 

Not.  Pub. 
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FoRTvvrA,  Brajib. 

NOTE  to  p^ge  as& 

Order  in  CouNciLy  31ft  Afttf  1809. 

^J^ev^^^^  XI^HEREAS  the  ifltnd  of  He^lmtd  furrendcfed  V^  Hk 
etg  ai  .  Y  ▼  Majefty's  forces,  and  is  now  in  tib  Majefty'f  poSbfion  | 
His  Majeily  is  pleafed,  by  and  with  the  adtice  of  His  Privy  Coun- 
cil, to  order,  and  it  is  hereby  ordered*  That  the  trade  to  and 
from  Hertgoland  (hall  be  confined  to  Briii/h  (hips,  aaTigatcd 
according  to  law,  except  in  cafes  wbope  His  Majefly  may  be 
pleafed  by  His  fpecial  licence  otfaerwife  to  permit. 

And,  for  the  more  effedually  preventii^  imy  foreign  wffel 
carrying  on  any  trade  to  or  from  the  faid  ifland,  contrary  to  His 
Mayeily 's  will  and  pleafure,  as  by  this  Order  exprefied ;  His  Ma- 
jedy  is  further  pleafed,  by  and  with  the  advice  of  His  Privy  Coun- 
cil, to  order,  and  it  is  hereby  ordered,  That  no  foreign  veflel, 
except  as  before  excepted,  (hall  enter  into  the  port,  harbour,  or 
I  road  lying  between  the  ifland  of  Heligoland  and  Sandy  Ifland*  and 
the  fhoals  of  the  faid  iflands  refpedively^  and  Commonly  €aHe4  Of 
known  by  the  names  of  the  North  Haven  and  the  South  Haven, 
under  any  pretence  whatever  9  and  that  no  goods,  wares,  or  mer- 
chandize whatfoever,  (hall  he  in  any  manner  put  on  (hore  in  any 
part  of  the  faid  Ifland  oi  HeFtgoland^  from  any  fuch  foreign  Toff^ 
or  carried  from  the  (hore  of  fuch  ifland  to  any  fuch  foreign  wlIeL 
or  in  any  manner  tranfhipped  from  any  fuch  foreign  veiTel  into  any 
vefTcl  lying  in  the  faid  harbour,  ^^ort,  or  road,  or  firom  any  vefiel 
lying  in  the  faid  harbotu*,  port,  or  road,  into  any  fuch  foreign 
veflTel. 

And  the  Right  Honourable  the  X*ords  Commiflioneis  of  VSx% 
Majefty's  Treafury,  and  the  L.ords  ConuniQoners  of  the  Adini- 
ralty,  are  to  give  the  neceffary  dir^^ons  herein  as  to  thenn  may 

.  refpedively  appertain, 

STEPH.  COTTRELL. 
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AcTEON,  Mafon. 

NOTE  to  page  357. 

Bxtraaidfrom  the  Repjlrf  ff  Hu  MajeJIy's  High  Cmri  iff 
Admirabjfaadiavokidjrom  the  Caroline,  Morgan  Mafiir^ 
sad  tbi  GALEM9  Bowden  Ma/ler. 

TranJlaiUnu  on  hebaif  tf  the  Captors. 

V 

Aa  enf dope  fuperfcribed  aa  follows : 

Rghcrt  ^mith  Efq.  Secretary  of  State^ 

Wqfhington^ 
J^y  Carditu.  United  States  of  Amtrica» 

lo  which  envelope  is  contained  the  following  letters : 

(TranHated  from  the  French  language.) 

To  Iu0  iExQ^ncy  the  Marquis  Ife  Gallo^  Miniiler  of  Foreigii 

Affairs^  ife.  i^c. 

Naples f  loth  December  1809. 
THE  number  of  American  veflels  which  have  arrived  in  this  j^^^  | 
port  in  virtue  of  the  decree  of  His  Majefty  in  July  lad,  which 
aflured  them,  of  the  liberty  of  felling  their  cargoes,  is  become  an 
obje&  of  great  confequence  to  the  interefts  of  the  United  States. 
Your  Excellency  will  feel  the  importance  that  I  ought  to  attach  to 
the  welfare  of  my  country,  and  it  is  fuperfluous  for  me  to  repre* 
fent  to  you  how  much  fo  long  an  uncertainty  prejudices  all  thofe 
whole  confidence  has  conduf^ed  them  hither.  I  have  too  great  reli- 
anee  in  the  wifdom  of  this  Government  to  doubt  for  a  moment  that 
this  aflEur  will  be  fpcedfly  taken  into  coafideration. 

The  knowledge  I  have,  above  all,  of  your  Excellency's  en* 
figktened  notions,  aflixres  me  that  you  will  properly  repreient  to 
Hit  S&jefty  diat  a  longer  uncertainty  would  be  an  incalculable 
injury  to  all  American  individuals  who  -have  property  in  this 
eountry. 

I  have 
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I  have  alfo  to  obferve  to  your  Excellency,  that  if  even  wc  were 
at  war  ( which  I  hope  will  never  take  place),  vefTels  bond  fide  arrived 
could  not  be  fubje^l  to  an  unforefeen  change  in  politics.  The 
importance  of  this  affair  in  conjuniSiion  with  my  duty  willferve  at 
an  apology  to  your  Excellency  for  the  continual  trouble  I 
give  you. 

I  beg  you  will  accept  that  apology,  and  with  it  the  diflin^uifhed 
ifluranccs  of  my  very  high  confideration. 

ALEX.  HAMMETT, 

Conful  of  the  United  States. 


Naples^  17th  December  1809. 
YJq^  m  I  HAVE  the  honour  to  remit  to  your  Excellency  a  detailed 

note  of  American  veffels  that  have  arrived  in  this  port,  with  the 
refpe^live  epochs  of  their  arrival/  and  a  fpecification  of  the 
articles  with  which  they  are  laden. 

I  flatter  myfelf  that  I  know  too  well  how  highly  your  Excel- 
lency  values  the  profperity  of  your  country,  and  that  ^ood  faith 
which  alone  can  make  it  flourifh,  to  doubt  that  you  will  be  pleafed 
to  reprefent  to  his  majefty  the  king  of  the  Two  Sicilies ^  the  painful 
iituation  the  Americans  are  in  who  have  come  hither  in  confequence 
of  an  invitation  which  affured  them  a  liberal  commerce  with  this 
kingdom. 

1  beg  your  Excellency  to  be  affured  of  the  fentiments  of  high 
confideration  with  which  I  have  the  honour  to  be,  l^c.  life. 

ALEX.  HAMMETT. 


No.  3.  To  his  Excellency  the  Marquis  De  Galloy  Minifler  of 

Affairs,  t!tc.  t!te. 
Sir,  Napkiy  ^thjamtuaj  iSlo. 

I  HAVE  juil  learned  that  the  Government  has  ordered  tlie 
fale  bf  fevcral  American  veffels  for  the  benefit  of  the  Exchequer ; 
as. I  am  unacquainted  with  the  motives,  I  beg  your  Excellency 
will  be  fo  kind  as  to  inform  me  of  them.  I  feize  this  opportunity 
to  reiterate  to  your  Excellency  the  affuranpe  of  my  ^trj  higii 
^ooAderation. 

ALEX-  HAMMETT. 


APPENDIX. 


To  hk  Excellency  the  Marquie  De  Gallof  Minifter  of  Foreign        No.4« 

Affairs^  fcfr.  ^c. 

Naples f  76th  January  1810. 

THE  underfigned  Conful  of  the  United  States  had  the  honour 
of  addrelfing  a  note  to  his  Excellency  the  Marquis  2)^  Gallop  Minif* 
ter  of  Foreign  A ffairSj  under  date  of  the  13th  inflanty  to  wliich 
he  refers  himfelf .  He  finds  himfelf  this  day  under  the  necefiity  of 
cxprefling  to  hijn  his  grief  concerning  the  fate  of  the  jimericansp 
whom  confidence  had  conducted  to  this  country,  and  who^  by  an 
«nexpe6Ud  train  of  meafures  which  the  Government  has  adopted 
«gainil  their  property,  find  themfelvcs  reduced  without  refource 
or  credit.  Fully  relying,  however,  on  the  provident  loyalty  of 
his  majefty  the  king  of  the  Two  Sicilies,  and  on  his  goveminentt 
the  underfigned  fl^tter^  himfelf  It  will  have  forefeen  the  cafe  ilated^ 
and  provided  the  proper  remedies,  as  well  as  the  means  of  their 
le-imbarkation  for  their  country.  He  confidently  waits  for  a 
&vourable  anfwer  to  this  note  as  well  as  to  the  former. 

He  prays  hia  Excellency  the  Miiiifter  for  Foreign  Affairs  will 
accept  the  affurances  of  his  high  confideration. 

ALEX.  HAMMETT. 


To  the  fame. 

Naples f  20th  January  18 10. 

Alexander  Nammett,  Conful  of  the  United  States  of  America 
H  Naples 

To  his  Excellency  the  Marquis  De  Gallof  the  Minifter  of 
Foreign  Relations. 

Eiiirufted  with  the  conununications  of  my  government  to  that 
pf  Naples  I  have  thought  it  my  duty  to  proteft,  in  the  name  of  the 
United  States,  againfl  the  fales  efFe£ied  here  of  American  veffels  and 
property  which  came  direct,  and  alfo  thofe  that  have  been  feized 
fiffk  thefe  coails.  I  beg  your  excellency  will  receive  this  ad»  at 
l^rel}  as  acknowledge  the  receipt  thereof. 

I  have  the  honour  to  fubfcribe  myfelf  ever, 

AtEX.HAMMfiTT, 


No.  5. 


I 


APPENDIX. 


Naple4,  loth  January  1810. 
INconTequence  of  the  lales  effcAed  here  of  ianirj  Amerkait 
Tcffeli  with  their  cargoei ;  velleU  that  have  been  feized  on  tbe£e 
coafti  though  canytng  jlmtriean  colours  have  been  declared  bwfiit 
prize,  and  alfo  others  which  came  direA. 

A*  no  change  whatever  hat  taken  place  in  the  relations  between 
tbe  GoTCrnment  of  the  UniUd  Statu  and  the  FrcTKb  GavaruDcnt, 
to  far  as  is  k^own  to  the  Conful  of  the  United  States  of  AwKrica  j 

A«  no  particular  circumftance  whatever  could  have  influenced  to 
declare  them  lawful  prize  ; 

As  thefe  yeflels  were  addrefled  to  Naflet  under  the  guarantee 
of  the  inritation  of  his  majefty  the  king  of  Napttt  and  Suilj,  to 
introduce  into  thefe  ports  goods  on  condition  of  exporting  the  pro- 
duce of  this  kingdom ; 

As  the  contents  of  ihe  cargoer  were  furnifhed  with  certificates 
of  origin  in  due  fonn  ;' 

We  the  underligned,  Altxander  Hammrtt,  conful  of  the  United 

States  of  Amtr'ua  at  the  court  of  Pfapln,  the  public  rights  of  nun 

haring  been  violated  and  confidence  abufcd,  we  demand,  in   the 

-  name  of  our  Government,  and  to  acquit  ourfelves  of  the  dutiea  of 

our  employment, 

ift.  That  all  the  proprietors  be  reimburfed  the  amount  of 
the  article*  fold. 

3d,  That  there  be  returned  to  them  all  the  reflela  hitherto 
iltegally  fold,  as  alfo  thofe  that  remain,  as  well  as  the  goods  in 
exiftence. 

3di  That  they  Eh  indemnified  for  all  loft,  damage,  &c. 

Of  which  we  draw  up  this  general  protell  againft  all  that  may 
be  the  confequences  of  thefe  raeafures. 

ALEX.  HAMMETT, 

Conful  of  the  Uniud  Statu. 


To  Ua  Excellency  th*  Marquis  De  Galio,  Miniftcr  of  Foretga 
AfiMTI,  (^c.  fcff. 

.     Vapbt,  a^Fdnury  1810. 
THE  underfigned,  Confiil  of  the  United  States  of  jfmmc^  ftill 
finds  himfelf,  and  with  grief,  without  an  anfwer  to  the  five  notes 
which  he  had  the  honour  to  addrcfi  to  hii  Excellency  the  Mar. 

qui» 


APPENDIX. 

quis  De  Gallo,  Minifter  of  Foreign  Affairs,  reUling  to  the  on* 
cxpefted  xneafuret  adopted  by  this  GoTemineiit  againft  iht 
commerce  of  JimeriemUf  who  xrame  here  under  the  proteftion  df 
tufting  treaties^  and  the  dechft-atiott  of  his  majefty  iffued  on  the 
ift  Jt^  laft. 

The  confequences  attending  fo  wife  a  meafure  annomiced  dib 
moft  happy  refults  for  both  nations. 

The  underfigned  has  not  feen  them  Tatiilh  but  With  paid,  and 
being  forced  this  day  by  imperious  confider^ions,  and  by  the  fad 
iituation,  to  which  about  three  hundred  indiYiduals  of  his  naaon 
find  therafelves  reduced,  thinks  it  his  duty  to  regulate  his  conduA 
by  podtive  data,  (which  he  expe6U  from  the  frank  politics  of  this 
GoYemmenty)  as  alfo  the  meafures  which  he  adopts  for  fumifhing 
indifpienfable  fuUiftence  to  this  great  family,  henceforth  reduced 
without  refource  as  well  as  without  credit  in  this  place.  This  toat* 
ter  is  pofitively  urgent,  and  he  begs  his  Excellency  the  Miniller 
for  Foreign  Affairs  to  take  it  into  his  ferious  confideration,  as  alfo 
the  means  of  tranfporting  them  to  their  country. 

The  underfigned  has  the  honour  to  reiterate  to  his  Excellency 
the  Marquis  De  Galio  the  refpe^  of  his  hig^h  confideration. 

(  Signed  )     -  ALEX.  H AMMETT. 


The  Minifter  for  Foreign  Affairs  of  Ins  majefty  the  king  of  the        {f^*  9^ 
Two  SUlRcii  to  M.  Hamnutt,  Conful  of  the  United  Sutet  of 
Amnica. 

Sir,  Naples^  9th  March  1810. 

I  HAVE  not  failed.  Sir,  to  render  an  account  to  his  majeft)^ 
of  the  reiterated  demands  that  you  have  made  to  me  in  favour 
of  the  Amerlian  veffels  and  fubjefls  now  remaining  in  the  ports  of 
his  dates.  The  king  has  not  icen  without  forrow  the  fmall  con- 
formity whlph  is  found  between  your  folicitations  and  the  pria- 
ciples  adopted  by  the  Government  of  the  United  States^  and 
manifefted  in  its  refolutions  contained  in  its  a6t  of  the  firft  of 
March  lad  year  again (l  the  commerce  of  JFrance  and  the  States 
attached  to  the  political  fyftcm  of  the  French  empire ;  after  which 
you  ought  not  to  be  furprizcd  at  the  rigorous  meafures  the  king 
has  feen  himfelf  obliged  to  take  againil  the  veffels  of  your  nation^ 
which,  beildesj  are  loaded  with  prohibited  merchsmdize. 

As 
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Ai  for  the  jimirieatu  compofing  the  crews  of  the  confifoite^ 
^ffeh,  his  Majefly  has  given  orders  to  his  Minifter  of  Marine  tm 
procure  them  an  embarkation  to  return  to  America,  I  flatter  my- 
felf  that  the  changes  which  your  Government  may  be  enabled  X» 
make  in  Its  refolutions,  may  lead  his  Majeily  to  meafures  moie 
conformable  to  his  wiflies,  and  to  the  fentiments  of  friendfhip  and 
good  underfUnding  which  the  King  defires  to  be  enabled  to  ciiU 
titiite  with  the  United  States  of  America. 

Mean  while  pleale  to  accept  the  aflurance  of  my  very  diftid* 
guiihed  confideration. 

The  Marquis  D£  GALLO. 


Paithfullt  tranflated  from  the  French  language  by  me  the 
underiignedy  ^X^London^  8th  day  ol  June  i8io. 

which  I  attefty 

J.  D£  PiMNA,  Not.  Public. 

Arden»  Regiftrar. 


EXTRACTED  from  the  minutes  of  the  Secretary  of  Sute't 
office  at  the  palace  of  Warfaw^  25th  January  1807* 

NAPOLEON,  Emperor  of  the  French^  King  of  Italy. 

IN  our  decree  of  the  sift  November ^  which  declares  the  con- 
iifcation  of  all  Englifb  merchandize,  in  whatever  ^  hands  tliey  may 
be  found ;  in  our  decree  of  the  15th  of  December,  which  orders 
that^all  Englifb  merchandize  or  property  in  Hamburgh  and  tbe 
,Hanfe  Towns  fhould  be  fent  into  France^ 

We  have  decreed  and  do  decree  as  follows  \ 

Article  i.  The  merchandize  fubjeft  to  confifcation  under  01^ 
decree  of  the  nil  oi  November^  (hall  be  depofited  in  a  magazine 
appropriated  for  that  purpofe,  under  the  cuftody  of  m  Fremci 
cudom-houfe  officer. 

2.  An  inventory  will  be  taken  of  them,  which  will  be  addrefled 
to  our  Intendant  General,  a  copy  of  which  he  will  tranfimit  to  our 
Minifter  of  Finance. 

3«  Colonial  produce,  materials  of  the  firft  neceffity  to  the  m»» 

Bufa&orieS)  fine  fluffs^  and  articles  of  coiUy  workisanfiupy  (hall 

be 
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be  (ent  into  FrancB  under  the  dire£Uon  of  our  Miniiler  of  Finance^ 
and  fubje£l  to  his  difpofaL 

4.  ProvifioDSy  liquors,  fluffs  fit  for  the  ufe  of  the  army,  and 
other  ufeful  articles,  (hall  be  placed  in  the  military  magazines. 

5.  The  more  bulky  merchandize,  fuch  as  iron,  wood,  coals, 
beer,  and  eartben  ware,  (hall  be  fold  on  the  fpot  where  they  have 
been  fequeftrated. 

6.  The  produce  of  the  fales  made  in  the  territory  of  the  army 
IhaUbe  added  to  the  general  account  of  contributions,  and  that  of 
the  (ales  made  in  France  to  the  finking  fund. 

7.  Our  Minider  of  Finance,  and  our  Intendant  General,  arc 
chargred  with  the  execution  of  this  decree. 

(Signed)         NAPOLEON, 
By  order  of  the  Emperor, 

The  Secretary  of  State,  HuGUsa  B.  Maret. 

(a  true  Copy) 
The  Intendant  G«ieral  of  the  Army, 

Daru. 


FRENCH  EMPIRE. 

Bremen^  Monday^  OBoher  26.  The  French  Conful  at  Bremen  to 
his  Excellency  the  Burgomafter,  Prefident  of  the  Senate  of 
this  City. 

Sir, 
I  AM  eager  to  inform  you,  that  it  is  the  intention  of  his  Ma* 
jefty  the  Emperor  and  King,  my  auguil  fovereign,  that  all  navi- 
gation upon  the  Weferht  prohibited.  It  is  his  Majefty's  defire 
that  all  veflels,  even  French,  entering  the  IVeferf  be  flopped, 
provided  they  are  wholly  or  partly  laden  with  colonial  produce, 
or  any  other  goods,  of  whatever  kind,  that  England  can  furni(h. 
The  goods  are  to  be  put  under  fequcdration  and  taken  in  charge 
until  new  orders.  Veflels  laden  folely  with  merchandize,  which 
it  is  impofiible  England  can  fumilh,  fuch  as  pitch,  tar,  iron,  cop- 
per, and  Freticb  wines,  are  to  be  exempted. 

All  vefTels  are  to  be  prevented  from  leaving  the  IVifer*  1  am 
finally  ordered  to  take  the  moft  efficacious  mcafures  that  the 
intentiOBB  of  his  Majefty  be  ftridly  and  immediately  fuliiHed. 

I  am 


A  P  PE  HI^tlL 

I  toA^oW  ^ctw^ed  hi  eKi:iitiiig  ttiefe  ordMi  itA  faftdl  t^ 
warn  you  thereof,  in  order  that  you  may  nttneifiateFjr  infiMita  tft^ 
Mrchmli  of  this  difr^h/sA  they  attempt  tot  t6  r^tide^  h^felTeda^ 
theinefifttrestak^ftfcnr  the  rigid  and  pr6perexe<tut!oA  of  the  orde^ 
of  my  fofettigtt.  I  ava3  myfelf  of  tfai$  6p|>6rtttnit/  to  etprtk 
your  Estedk^  the  hekhage  of  my  ttfped. 

(Signed)        LAOAN. 


NEUTRAL  COMMERCE. 

ffamBurgtt  tfav»J^ihf  fitj, 
AT  the  reqoeft  of  the  merchants  here,  dealing  with  the  Vmud 
Stateit  I  have  iflued  the  annexed  circular  tnftruSions  to  Hit  maftert 
of  fuch  of  our  (hipd  as  may  be  bound  to  this  eity  $  and  have  alio 
fent  over  to  Heligoland  an  agents  who  will  mnaiii  there  for  fome 
months,  in  order  to  communicate  fuch  further  iuformafidn  al  1 
find  expedient  to  convey  to  our  countrymen  palling  that  iiland. 
Youy  Sir,  will  make  fuch  ufe  of  thefe  cirCumftancet  as  the  intereft 
of  our  commerce  may  point  out  to  your  known  zeal  and  difcretioo. 

I  am,  very  refpe6tfully. 

Your  morc  obedient  fervant, 
W.  Lyman  £fq.  J.  M.  FORBES. 

Conful  of  the  United  States  of  Jmertcaf  t^c. 
London. 


Afner-ican  Confulate,  HanAargh^  N^.  4th  tfe;. 

To  Mafters  of  American  (hips  bound  to  Hamburgh. 

IN  the  prefent  unprecedented  €riiis»  fuch  great  and  almdft  dilir 

changes  take  place,  and  the  meafures  of  the  belUgeretfts  afettf 

commerce  are  put  into  fuch  immediate  operatiodf  that  it  it  nfot 

iible  for  the  moil  prudent,  with  the  beft  iatentionsi  to  avoid  dfc 

injuries  which  on  every  fide  lie  in  wait  for  fidt  neuttal  trade,    ft 

is  therefore  by  no  means  my  intention  to  jrfTutRe  any  ^ontroul  ih 

the  deilination  of  your  (hips,  but  merely  to  ftste  ikch  lads  at  it  ii 

important  you  (hould  know.     In  this  meafore  my  own  opinion 

has  been  fortified  by  thofe  of  the  moft  refpedabk  merchanU  heie 

in  conne^lipn  with  my  country,  expreiled  to  BK  in  their  trntttt 

requeft. 

The 
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TtiC  French  cuftom-houfe  officers  (or  douaniers)  withotit  any 
official  intimation  to  the  foreign  agents  here,  have,  fome  time 
Knce^  in  virtue  of  an  imperial  decree,  applied  the  commercial 
regrulations  and  laws  of  France  Xo  the  trade  of  this  city,  and  with- 
aut  any  exceptions  require  certificates  of  origin  figned  by  the 
French  conful  at  the  place  of  fhipment,  for  all  articles  attempted 
to  be  introduced  here.  In  addition  to  the  inconveniences  which. 
the  prompt  and  unexpedled  execution  of  this  meafure  prefented  ; 
irithin  a  few  days  a  new  order  of  the  French  Empefor  has  inter- 
di6bed,  in  the  mod  rigid  manner,  the  navigation  of  the  Elbe  and 
Wefer  to  all  fhips,  whether  going  or  coming,  and  in  confequence 
of  tty  the  American  (hip  Julius  Henry ^  coming  from  Baltimore,  has 
been  feizedi  and  the  cargo  has  been  fequeftrated ;  the  (hip  haa 
been  liberated^  but  without  any  freight^  and  mud  remain  under  aa 
tmbargoi  of  which  the  term  cannot  be  forefeen.  Under  this  ftate 
of  things  it  mull  occur  to  every  one,  that  it  cannot  promote  the 
interefts  confided  to  you  to  enter  either  of  thefe  rivers.  Having 
ftated  thus  much,  I  can  only  leave  you  to  follow  the  didates  of 
your  own  prudencci  alTuring  you  that  I  (hall  endeavour  to  fend 
you  new  advices  by  the  ift  of  December,  or  fooneo  if  any  favour^ 
»ble  change  takes  place. 

(Signed)        J.  M.  FORBES, 

Conful  of  the  United  States  of  America, 

Lift  of  articles  permitted  to  be  imported  into  Hamburgh  with 
Ctrtificate  of  origin,  figned  by  the  French  conful  at  the  place  of 
fhipment ;— timber,  mafts,  iron,  copper,  hemp,  fail  cloth  or 
ravens  duck,  flax,  cordage,  pitch,  tar,  wheat,  rye,  barley,  oats, 
oatmeal,  peas,  beans,  rice,  flour,  checfe,  butter,  wine,  brandy, 
tallow,  candles,  fait,  pot-afli,  flax  feed,  madder,  turnip  feed, 
lihfeed  oil,  hemp  oil,  whale  and  other  fi(K  oils,  fifh  glue,  mats, 
horfe  hair,  hogs'  briftles,  faltpetre,  yellow  wax,  bed  feathers, 
caviar,  and  honey.-— All  other  articles  are  for  the  prefent  pro. 
bibited. 


TQl.  h  Igl 


i 


APPENDIX, 


German  papeks. 

New  1X.CILC  anirtl  SrHia  comiccrcc* 

EXTRACT  frsB  the  Mirate  Book  of  ihe  ofia  of  die  Ski9' 
tvy  of  Suw. 
Palace  of  AaraU&tM^  Am.  ■  )tk.  tSo?- 

We,  Aj^oJ^  Emperor  of  fbe^raNi,  Kiagof /to^  BMirra. 
ttoor  of  tbe  confederatiua  of  the  JUnr,  npoo  tl^  rcpoit  of  oir 
Miniftcr  of  Finance,  haw  decKcd  and  do  dectce  a»  fbDo«n: 

ArtxJr  I.  Tbe  eaadatcnU  of  our  Impaal  JSratt  of  the  fllki 
of  AwgaJ  I  So;,  ttc  applicable  to  the  cvgoei  of  icfieb  wUdt 
11127  arnie  in  the  nwnth  of  tbe  Wtjer  >  tho&  vtidcs  c^  "*— - 
diztv  therefne,  ^)ee£ed  is  the  feeood  artide  of  tic  faiA  itcnt, 
ftaO  be  lieized  and  eoB6ff,at>xl,  and  >1I  cohioial  produce  fhaB  be 
accompanied  by  eenifieate»  of  origin,  di^vered  bj  out  coawu*- 
cial  eommi&ne*  at  the  diSemt  porti  where  they  woe  t*ke> 
on  board. 

2.  Our  cominercal  comauiuriei  Ihall  not  conSnc  then&In* 
ID  their  certificates  meccty  to  altcfl  thul  colonial  produdraw 
neither  came  fron  tbe  coloiuet  of  Eaglaad  aoi  belong  to  her  coai- 

'mcrce  ;  they  (hall  alio  point  out  the  place  of  their  oiigie,  tbe 
papers  which  haw  been  fubraittcd  to  lliem  in  fupport  of  the  if- 
daration  made  to  them,  and  the  name  of  the  Hap  on  boaid  vhidr 
they  have  been  originally  tranfported  irook  the  place  where  Htj 
were  produced  Co  that  where  the  camistlTanes  refide  ;  thrj  Hull 
addrcis  duplicates  of  their  cenifkates  to  the  Director  General  of 
the  Cuftomt. 

3.  All  (hip«  which,  after  having  touched  at  any  Brkyh  portM 
any  account  whatever,  ftiall  arrive  in  tl>e  mouth  of  the  £j3vvi^of 
the  W>/n-,  (hall  be  feiied  and  conlifcatcd  together  with  »heir  f»- 
goea,  mthout  any  exception  or  diHintiion  of  produce  or  of 
merchandise. 

4.  The  captains  of  ihips  arriving  in  the  mouth  of  the  Elbeotai 
the  IVtfer,  muft  make  declaration  to  the  chief  officer  of  the  impe- 
rial cuftomi  on  that  ftation,  of  the  place  from  which  they  failed 
a«  well  31  of  thofc  which  they  touched  at,  and  (hall  deLver  to 
them  their  manifeft,  bills  of  lading,  fca-papers,  and  regiften. 
TVhen  the  captain  Ihall  have  ligned  this  declaration  and  delivered 
uu  tiis  papers,  the  cullom-UuuIe  officer  Ihall  ioterrogate  tbe  failort 
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one  by  one  in  the  prefence  of  two  head  colle^lors ;  if  it  appear 
from  this  examination  that  the  (hip  has  touched  at  an  Engli/h  port, 
befide  the  feizure  and  confifcation  of  the  (hip  and  cargo,  the  cap- 
tain as  well  as  thofe  of  the  Tailors  who  upon  their  examination 
4iave  made  a  fsKe  declaration,  ihall  i)e  made  prifoners^  and  IhaU 
:not  be  liberated  till  after  paying  a  fum  of  fix  thoufand  francs  hj 
'Way  of  penalty  for  the  captain,  and  a  fum  of  five  hundred  francs 
for  each  of  the  arrefted  failors,  in  addition  to  the  penalties  incurred 
by  thofe  who  faUify  their  fea-papers  and  regiilers. 

5.  If  the  advices  and  information  communicated  to  the  Dire6^or 
^f  ditf  Cuftoms  refident  at  Hamburgh,  excite  fufpicions  with 
regard  to  the  origin  of  the  cargoes,  they  AaH  be  provifionally 
depoiited  in  warehoufes  till  it  has  been  afcertained  and  decided 
4hat  they  <:ame  neither  from  Etighmd  nor  from  her  colonies. 

6.  The  line  of  officers  .of  the  cuftoms  formed  upon  the  Elbe  and 
the  frontiers  of  Holfidn^  (hall  be  augmented  by  one  hundred  men« 
The  Diredtor  General  of  our  cuftoms  (hall  give  the  neceflary 
orders  for  placing  overfeers,  detached  from  that  line,  at  the  ports 
/ituated  on  the  mouth  of  the  Wefery  and  for  their  exerciiing  the 
ftri^teil  mfpe^ion  of  all  ihips  which  (hall  approach* 

7.  The  Infpedlors  of  cudoms  are  authorized  to  make  vi(its  to 
the  Ifle  of  Newwerky  and  to  the  IVats,  or  other  little  ides  fituated 
in  the  mouths  of  the  Elbe  and  Wefcu 

8.  The  commandants  of  troops  of  the  line  and  of  the  Gens 
•d'armes  are  bound  to  lend  their  aid  to  thefe  InfpeiStions^  as  often 
as  they  (hall  be  required  to  do  fo  by  the  chief  cuftom  officers  of 
the  diftrid. 

9.  Our  Minifters  of  War  and  Finance  are  charged,  each  in  his 
4>wn  department,  with  tkkQ  execution  of  this  decree. 

(Signed)         NAPOLEON. 

Hugues  B.  Maretj  Secretary  of  State. 
(A  true  Copy)         Gaudiu,  Minifter  of  Finance. 
(A  true  Copy)         CoUeiry  Direftor  Gen.  of  the  Cuftomj. 
{A  true  Copy)        Fudely  Dircdor  of  the  Cuftoms. 


Uil 
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DECREE  againfi  Sv>t£fi,  CooBcrw. 

IN  conrnjueece  of  oar  prefcnt  relatioDS  with  Sivrdm,  hJI 
Majefly  jefterday  paffed  the  foUowiog  decree : 

Louii  Kapiltim,  by  the  gnce  of  God  and  the  conftitDtion  of 
the  kingdom,  King  of  HclLiKja^  Conftable  of  Fraact. 

WherEas  we  have  rtccived  informatioa  that  the  orden  adopted 
relative  to  the  blockade  of  the  Br'i'ijh  iflaDdi  hare  not  been  carried 
into  execution  with  Lke  force  ag^icil  S-axJiJl  Ihip* :  And  ivhereaf 
tbii  kingdom  is  equally  at  war  with  Sv.-cdat  and  En^laaJ  .- 

We  have  decreed  and  hereby  decree  as  follows ; 

Article  I.  Every  SanJi/i  Jhip  which  fhall  enter  the  port*  o( 
this  kingdom  IhaJl  be  immtdiatety  fdzed,  and  alfb  all  SmetX^ 
merchandize  (hall  be  conlifcated. 

'  2.  All  S-:ridyh  fubjefis  who  may  have  heretofore  exerdfed 
diplomatic  funSiocs  within  our  kingdom,  or  who  may  have 
fervni  3b  Confuls  or  Commercial  Agents^  dnd  who  ftiU  remaiii  in 
Holland,  are  required  to  leave  the  kingdom  immediately  upon  tl^ 
publication  of  this  decree. 

3.  All  other  S-zueJifb  fubjefls,  who  may  be  found  in  our  ports 
or  oilier  parts  of  our  kingdom,  Ihall  immediately  be  airefled  and 
treated  as  prifoners  of  war. 

4.  The  meafurcs  at  prefent  in  force  for  the  blockade  of  th« 
Brit'ifh  iiland^,  Ihall  in  like  manner  and  without  exception  be  made 
applicable  to  ^■widia, 

5.  Our  Minifters  of  Finances,  Juftice,  and  Police,  are  charged 
with  the  enecutiou  of  the  prefent  decree,  which  (hall  be  pro- 
claimed at  all  places  where  its  publication  may  be  oeceffary. 

Given  at  Utrechi  this  i8th  day  of  January  in  the  year  iScS) 
and  of  our  reign  the  third. 

(Signed)         LOUIS. 

By  his  Majefty's  command, 

J.  H.  Appelitu, 
Secretary  of  (he  Council  of  State, 
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jimftcrJamf  July  ^\}[i,  1809^ 
DfiCRBE  of  the  30th  June. 

AMERICAN  veffels  arriving  within  three  months  from  the 
jdate  hereof,  and  thofe  already  arrived,  (hall  not  be  fubje6l  to  the 
regulations  of  blockade,  provided  the  fame  have  not  been  ia 
England,  nor  viJTited  by  the  enemy.  All  captains  (hall  make  a 
declaration  conformable  to  this  article,  and  in  cafe  of  prevarica* 
(ion  the  fhip  and  cargo  to  be  confifcated. 

As  far  as  the  cargoes  (hall  appear  to  be  conformable  to  the 
exifting  regulations,  the  fame  (hall  be  placed  at  the  difpofal  of  the 
proprietors  or  configrnees,  the  remainder  (h^  be  fcqueilrated,  and 
depofited  in  the  king's  warehoufes. 


Another  Decree  of  the  fame  date. 

Article  I.— 'The  lift  of  articles  allowed  to  be  imported  by  the 
article  of  3 1  ft  March,  (hall  be  extended  to  the  foUowing  ; — ^rice, 
ftaves,  barks  and  other  drugs  ufed  in  medicine,  cottons,  Georgia^ 
Lout/tana^  and  Carolina^  Java  coffee,  fugar  from  the  fame 
inland* 

2.  Befides  the  certificates  of  origin  required  by  our  former 
decree,  the  direftor  afloat,  for  the  purpofe  of  executing  the  fame, 
(hall  appoint  fwom  brokers  to  examine  the  goods^  to  afcertain 
if  they  really  are  the  produce  of  our  colonies  or  of  the  United 
States  ;  and  for  the  better  means  of  examination,  all  goods  (hall  be 
landed  in  the  king's  warehoufes. 

3.  A  month  from  the  date  hereof,  our  faid  diredlor  (hall  report 
to  us,  whether  it  be  advifeable  to  continue  thefe  meafurcs. 


JOHAN, 
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^OHAKy  Abraham. 
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NOTE  to  page  ^75. 

Order  in  Couxcu^  2d  ^4E7f  1810. 

TTlS  Majefty  is  pleafed^  by  and  with  the  adrice  of  His  Prnry 
^^  Council,  to  order,  and  it  is  hereby  ordered.  That  all  Tefieis 
which  (hall  have  cleared  out  firom  any  port  fo  hx  under  the  con- 
tfoul  of  France  or  her  allies^  at  that  Brki/h  veflels  may  not  6cely 
trade  thereat,  and  which  are  employed  in  the  whale  fifhery,  or 
other  fifhery  of  any  defcription,  fare  aa  herein-after  excepted, 
and  are  returning  or  deftined  to  return  dther  to  the  port  from 
whence  they  cleared,  or  to  any  other  port  or  place  at  which  the 
Briii/b  flag  may  not  freely  trade,  fhall  be  captured,  and  con- 
demned together  with  their  fiorea  and  cargoes^  as  prize  to  the 
captors. 

But  His  Majefly  is  pleafed  to  except  from  this  Order  veflels 
employed  in  catching  and  conveying  fi(h  fre^  to  market,  fuch 
yeilels  not  being  fitted  or  provided  for  the  curing  of  fifh. 

And  it  is  further  ordered.  That  all  vefFels  fubje^  to  the  proti* 
fions  of  the  Order  as  aforefaid,  which  fhall  have  fiiikd  on  their 
prefent  voyage  previous  to  notice  of  this  Order,  or  reafonabk 
time  for  notice  thereof,  fhall  be  permitted  to  return  to  their  owa 
port,  without  moleflation  on  account  of  any  thing  contained  in 
this  order ;  provided  they  fhall  not  have  continued  on  their  fifherf 
as  aforefaid  more  than  twenty  days  (which  are  hereby  allowed  to 
fuch  veflels)  after  due  warning  of  this  Order  received  at  fea.  And 
the  Right  Honourable  the  Lords  Commiflioners  of  His  Ma* 
jefly's  Treafury,  His  Majefty's  Principal  Secretaries  of  Statei 
the  Lords  Commiflioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice  A<1* 
miralty,  are  to  take  the  neceffary  meafures  herein  as  to  them  may 
refpectively  appertain. 

(Signed)  W.  FAWKENER, 


Sav 
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San  Francisco  du  Paula^ 

N. 

NOTE  to  page  279. 

I 

Extract  from   the  Cadlx  Commerclai  Gazette  of  the^j A 

September  1809. 

nnHE  mofl  excellent  Senhor  Don  Franctfco  Saavedrd^  miniftcr 
of  the  royal  revenuey  has  tranfmitted  to  tUs  confulate,  under 
date  of  the  27th  Auguft  ultima^  the  following  royal  Order  : 

When  Don  Jofeph  Lote%  Marttnex^  late  Prior  of  your  con*, 
fulate,  in  the  name  of  that  body,  ftated  various  obfervations 
with  a  view  of  obtaining  permiffion  to  infure  treafure  pro* 
ceeding  from  America  belonging  to  the  fubfidy  department  (ttf 
which  His  Majeily  hath  not  thought  fit  to  accede)  ;  he  alfo 
fuggefted  the  great  expediency  of  regulating  the  fubjeft  of  re^ 
prifals,  in  order  to  obvia:te  all  injury  and  fubje£i  of  complaint.  In 
confideration  of  which,  the  fupreme  central  junta  of  the  kingdomi 
ordered,  that  the  neceflary  official  letter  fhould  be  addrefFed  to 
tlie  fecrctary  of  (late  on  fo  interefting  a  fubje£^^  and  in  confequencd 
thereof  he  has  been  pleafed  to  inform,  that  the  following  articici 
had  been  agreed  upon  between  the  minifter  of  His  Britannici 
Majefty,  and  that  of  His  Catholic  Majefty  in  that  court,  which 
has  been  ordered  to  be  carried  into  effedl  in  the  following 
terms  : 

All  (hips  or  goods  belonging  to  one  of  the  two  contrafting 
powers  (hall  be  reciprocally,  and  in  all  cafes  (fave  thofe  hereafter 
excepted),  reftored  to  their  former  owners  or  proprietors  on  pay- 
ment of  a  falvage  of  one  eighth  part  of  their  true  value,  if  re« 
captured  by  a  fhip  of  war,  and  one  fixth  part  if  recaptured  by  a 
privateer  or  other  fhip  or  veflel.  And  in  cafe  fuch  (hips  or  goods 
have  been  recaptured  by  the  united  force  of  one  or  more  fhipar 
of  war,  or  of  one  or  more  private  vefFels,  then  the  fame 
fhall  pay  a  falvage  of  one  fixth  part  j  but  if  fuch  fhips  or  veflels 
fo  recaptured  fhall  appear,  after  capture  by  the  enemy,  to  have 
been  fitted  out  as  (hips  or  veffels  of  war,  fuch  fhip  or  vefFel  fhall 
not  be  reftored  to  its  former  owners  or  proprietors,  but  fhall  in 

all 
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wu-e^et,  vbetbo'  itcaptured  by  a  fliip  of  war,  prifateer,  or  any 
.  OtW  Tcflel,  be  deckicd  lawful  prize  to  tbe  benefit  of  the 
c^ton. 

J  tranfinit  thjf  to  yoD  bj  onkr  of  Hii  Mijefty,  far  your 
yTCTTunent  and  dire^oa,  tbe  lame  being,  by  order  of  the  tri- 
bmial^  publilbed  for  tbe  iaCannatioii  of  tbe  merchant*. 

LUCAS  HONTANON, 

Secrctai^, 
Ca£»t  ti  Stflemier  tSog. 


REPORTS 


OF 


CASES 


DtTBAMINBDIN  T^B 


HIGH  COURT   OF  ADJNJIRALTY, 

^c,  ^c.  ^c. 


GOEDE  HOOP,  P1ETER8.  »•.  7«K 

Xo09» 

'T^HIS  was  a  leading  cafe,  and  became    of  hn-  l^^^^^iJSL 

portance,    as  it  furniOied  the  Court  with  an  ufedduediifr- 
opportunity  of  ftating   generally  the    principles  by  5«tedbyK 
which  its  ;decifions  would  be  governed  in  queflions  J2r<^troi£«i 
arifine  on  the  capture  of  veffels  failine  under  Britijb  cmying  thdr 

o  i^       In^Mitimfl  into 

licences.    The  (hip  was  chartered  at  ^arermes^  to  efia^ndmitte 

proceed  in  ballaft  to  Rocbelle^  and  there  to  take  on  j^SSaSfc^ 

board  her  prefent  cargo ;  (he  arrived  at  Rochelle  on  the 

ift  oi  April  1 809,  and  completed  her  lading  on  the  1 3th 

Mayt  but  did  not  fail  until  the  29th  June^  on  which 

day  (he  was  captured,  as  the  licence  had  expired*  The 

excufe  fet  up  was,  that  the  fhip  was  detained  after  hdr 

cargo  was  on  board  by  an  embargo,  which  had  been 

impofed  by  the  French  Government ;   and  that  for 

fome  days  after  it  was  taken  oflF,  (he  was  prevented 

from  failing  by  contrary  winds. 

VOL.  i«  z  Jupo* 


3a8 


The 
C»osm  Hoof. 

Abv.  7th, 
>fb9k 


CASES  DETERMINED  IN  THE 

JuDGBirENT. 

Sir  WiUiam  Scaif.—T)m  was  the  cafe  of  a  veflel 
under  Ohknburgh  colours,   which  was  captured  in 
the  profecution  of  a  voyage  from  Rocbelle  to  Htdl^  and 
brought  to  Plymotab.    There  was  a  licence  on  board 
granted  to  Henry  Nadin^  on  behalf  of  himfelf  and  other 
Britijh  merchants,  for  four  veflfels  under  particular 
tolours  which  are  enumerated,  to  proceed  with  car- 
goes of  brandies  from  Cbarentey  Baurdeauxj  or  any 
pOTt  of  France  not  blockaded,  to  any  port  of  Great 
Britain^  and  permitting  the  mailers  to  receive  their 
freights,  and  depart  with  thdr  veflels  and  crews.  *The 
licence  is  dated  15th  November  1808^  and  is  to  remain 
in  force  fix  months  from  that  period ;  now  this  ihip  was 
taken  the  a9th  of  June  laft,  and,  therefore,  according  to 
the  literal  conftrudion  of  the  licence,  after  the  time  had 
expired,  during  which  it  was  to  continue  in  operation. 
Tins  queftion  has  led  to  fbme  difcuilion  eet  the 
rules  of  interpretation  to  be  applied  to  licences  gene* 
rally,  and  as  thofe  rules  will  of  neceftity  embrace 
a  great  variety  of  cafes,  it  is  extremely  defirable  that 
they  (bould  be  fettled  now,  as  far  as  this  can  be  done  by 
the  authority  of  this  Coun.     Thefe  licences  owe  their 
origin  to  the  general  prohibition,  which  declares  it  to 
be  unlawful  for  the  fubjefls  of  this  country  to  trade 
with  the  enemies  of  the  King  without  his  pennilfion ; 
for  a  (late  of  wsur  is  a  (late  of  interdi&ion  of  commo« 
nication :  tbat  is  a  law  which  is  not  peculiar  to  this 
cpuntry,  but  one  which  obtains  very  generally  among 
the  States  of  Europe.    In  former  wars  this  prohibidon 
was  attended  with  very  little  inconvemence,  as  the 
grtater  part  of  the  countries  in  the  neighbourhood 
remained  neutral,  and  prefented  to  the  belligerents 
various  channels  of  communication,  through  which 
V  ^  they 
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they  obtained  from  each  other  fuch  commodities  as        The  . 
they  ftood  in  need  of.     While  the  world,  therefore,   ^^'°'    ^^'j 
continued  in  that  ftate,  of  courfe  licences  would  be       ivbt^7tht 
granted  only  in  very  fpecial  cafes,  whete  it  appeared        *^ 
that  there  was  a  necefficy  to  have  a  direS  commiim* 
cation  v/ith  the  enemy;  and  bring  matter  of  fpecial 
indulgence,   the  application  of  them  vms  Jtri^i^mi 
jttris.     Ax  the  fame  time,  when  I  fo  defcribe  them,  I 
do  not  mean  to  fay,  that  there  ever  was  a  period  in 
which  a  rational  expofition,  allowing  a  fair  and  liberal 
conftru&ion  of  the  intention  of  thegratitor,  would  not 
have  been  received.     There  never  was  a  period,  iot 
inftance,  in  which  it  could  have  been  contended,  that 
the  words  **  fix  months  "  were  fubjeft  to  fuch  a  ftrifit 
and  literal  interpretation,  that  a  failure,  arifing  from  cir*^ 
cumflances  which  the  party  could  not  control,  would 
have  the  eflfedt  of  vitiating  the  licence,  where  he  could 
(hew  that  he  had  ufed  all  due  diligence,  and  was  pre* 
vented  from  completing  the  voyage  within  the  time/b]f 
embargoes  In  foreign  ports,  or  by  the  fury  of  the  ele*^ 
ments.    Thefe  are  accidents  which  prejudice  no  perfon^ 
and  therefore  I  prefume  the  time  never  exifted  when  the 
party  would  not  have  been  at  liberty  In  this  Court  td 
ailedge  fuch  fads,  and  when  he  would  fiet  have  been 
entitled  to  a  virtual  proteftioii  from  Its  dedfioni^ 
although  the  terms  of  the  licence  were  net  liteFaHy 
complied  with.    While  hfi  was  baffled  by  thefe  ob^ 
ftrudions,  the  intervening  time  was,  as  it  were,  annU 
failated,  and  he  was  to  be  put  again  in  pofle^en  of  thitf 
time  fo  loft.    That  interval,  in  which  he  Was  not  ai 
liberty  to  ad  was,  in  fair  conftrudion,  no  time  as  t^ 
the  operation  of  the  licence.    It  was  a  conftruSioil 
founded  on  the  intention  of  the  gn^tor,  that  where  1 
party  had  aded  with  good  faith,  and  had  complied 
wi&  the  terms  prdcribedt  as  nearly  as  controulhi]|( 
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circumftances  would  permit,  he  fliould  have  a  fair 
indulgence  refpeding  thofe  points  in  which  he  had 
been  prevented  from  a  literal  performance,  by  obftruc- 
tions  which  he  could  neither  forefee  nor  obviate.  This 
was  the  rule  of  interpretation  when  licences  were  even 
matters  of  fpecial  indulgence. 

But  it  has  happened,  that  in  confequence  of  the  ex- 
traordinary and  unprecedented  courfe  of  public  events, 
thefe  licences  have,  in  a  certain  degree,  changed  their 
charafter,  and  are  no  longer  to  be  confidered  exa^y 
in  the  fame  light.  It  is  notorious,  that  the  enemy  has 
in  this  war  direded  his  attacks  more  immediately 
againft  the  commerce  of  this  country  than  in  former 
wars ;  and  a  circumftance  of  flill  greater  weight  is, 
that  he  has  poffefTed  himfelf  of  all  thofe  places  that  in 
former  wars  remained  in  a  ft  ate  of  neutrality.  To 
what  part  of  the  continent  can  we  now  look  for  a 
country,  which  is  not  either  under  the  a&ual  domi- 
nion of  France^  or  in  that  ftate  of  fubjedion  to  it, 
which  operates  with  all  the  eiFefb  of  dominion? 
It  is  a  ftate  of  things  in  which  it  has  become 
impoffible  for  England  to  carry  on  its  foreign  com. 
merce,  vnthout  placing  it  on  a  very  different  footing 
from  what  its  convenience  required  in  former  wars. 
To  fay  that  you  fliall  have  no  trade  with  the  enemy, 
would  be  in  effefb  to  fay,  that  you  ftiall  not  trade  at 
all,  becaufe  that  commerce  which  is  eflential  to  the 
profperity  of  the  country,  cannot  be  carried  on  in 
thofe  fmall  and  obfcure  nooks  and  comers  of  Eurofef 
if  any  fuch  can  be  found,  which  are  ftill  independent. 
The  queftion  then  comes  to  this.  How  is  the  foreign 
commerce  of  the  country  to  be  maintained  ?  It  muft 
be  either  by  relaxing  the  ancient  principle  entirely^  and 
permitting  an  unlimited  intercourfe  with  the  ports  of 
the  enemy,  and  where  the  ports  of  other  nations  aie 
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put  under  blockade  (as  they  are  by  the  Orders  in        Th« 
Council)  fqr  other  reafons  than  thofe  of  a  direft  goede^^^of^ 
hoflile  charadker,   they  become    liable  to    be  con-      ^ro©.  7th, 
fidered  and  treated  in  like  manner,  fo  far  as  the  pur-       *^' 
pofes  of  blockade  require;  or  it  muft  be  by  giving/ 
a  greater  extenfion  to  the  grant  of  licences.     As 
to  the  relaxation  of  the  general  principle,  by  which 
an  open  and  general  intercourfe  with  the  enemy  would 
be  allowed;  the  confent  of  both  parties  is  requifite  to 
make  that  eflfedlual,  and  even  if  the  enemy  permitted 
it,  the  legiflature  would  probably  not  think  proper  to 
,  proceed  to  that  length,  and  for  reafons,  I  prefume, 
connefted  with  the  public  fafety.     It  has  therefore 
tolerated  a  refort  to  the  other  mode  of  permitting  a 
trade  by  licences,  which,  though  they  are  fo  denomi- 
nated, are  likewife  in  eflfeft  expedients  adopted  by  this 
country  to  fapport  its  trade,  in  defiance  of  all  thofe 
obftacles  which  are  interpofed  by  the  enemy.     They 
are  not  mere  matters  of  fpecial  and  rare  indulgence, 
but  are  granted  with  great  liberality  to  all  merchants 
of  good  charafter,  and  are  expreflcd  in  very  general 
terms;  requiting,  therefore,  an  enlarged  and   liberal 
interpretation.     At  the  fame  time,  they  are  not  free 
•from  control ;  reftridtions  diftated  by  prudent  cau» 
tion  are  annexed,  and  where  they  are  fo  annexed, 
thofe  reftrictions  muft  be  fuppofed  to  have  an  operative 
meaning.     It  is  not,  therefore,  in  the  power  of  this 
Court  to  apply  fuch  an  interpretation  to  a  licence,  as 
would  be  in  direft  contradidion  to  its  exprels  terms, 
or  to  fay  that  effed  fhould  be  given  to  one  part,  and 
not  to  another.    If  the  permiflion  is  for  a  Ihip  to  go 
in  ballaft,  it  would  be  impoffible  for  the  Court  to  fay, 
that  it  (hall  go  with  a  cargo ;  for  that  would  b^  not  au 
interpretation,  but  a  contravention  of  the  licence.  But 
where  it  is  evident  that  the  parties  have  a^ted  with 
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•     The        perfe£k  good  faith,  and  with  an  anxious  wifli  to  coo» 
°__   form  to  the  terms  of  the  licence,  I  prefume  that  I  am 
Nov.  7th,      only  canying  into  effed  the  intention  of  the  grantor, 
*^        when  I  have  recourfe  to  the  utmoft  liberality  of  con-i 
ftru&ion,  which  it  is  in  the  power  of  this  Court  to  ap- 
ply.    As  a  general  rule,  therefore,  it  is  to  be  uodcar* 
flood,  that  where  no  fraud  has  been  committed,  where 
BO  fraud  has  been  meditated,  as  fair  as  appears,  and 
vhere  the  parties  have  been  prevented  from  cany* 
ing  'the  licence  ,  into  literal  execution,  by  a  power 
which  they  could  not  control,  they  fhall  be  entitled 
to  the  benefit  of  its  protection,  although  the  term 
may  not  have  been  liierally  and  ftridly  fulfilled.     If  I 
aflume  too  much  in  laying  down  this  rule,  it  muft  be 
re&ified  in  the  fuperior  Court;  but  looking  to-  the 
intenuons  of  the  Government,  not  only  to  wjiat  they 
are,  but  to  what  I  am  led  to  fuppofe  they  muft  be } 
looking  to  the  extreme  difficulty  of  carrying  on  the 
commerce  of  the  country  in  the  ilrugglc  which  it  has  to 
tnaintain,  not  only  againil  the  power,  but  againft  the 
craft  of  the  enemy ;  looking  to  the  frequency  and  the 
fuddennefs  with  which  He  lays  on  or  takes  off  his  em<» 
bargoes,  according  to  the  exigency  of  the  moment  j 
looking  to  the  various  obflrudions  that  prefent  them- 
felves  in  obtaining  vefitls,  in  confequence  of  the  fmall 
remainder  that  there  is  of  neutral  navigation  in  Europe  i 
looking  alfo  to  this  circumftance,  that  all  this  imer* 
courfe  muft.be  carried  on  by  thefubjeds  of  the  enemy, 
that  it  muft  be  a  confidential  tranfaftion  to  be  con- 
ducted by  an  enemy  ftiipper  at  great  riik  and  hazard 
to  hiinfelf ;  looking  to  the  total  change  which  hai 
taken  place  in  the  nature  and  character  of  thefe  lip 
'  ccnces,  if  that  denomination  is  to  be  continued :  I  fay, 
looking  to  all  thefe  confideradons,  where  there  it 
d^Iy  an  abfencp  of  all  fr»vd,  ^d  of  «dl  dilcoverabl; 
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inducement  to  fraud,  I  muft  go  to  the  utmoft  length  of       'Hi* 
proteftion  that  fair  judicial  difcretion  will  warrant,      ^' 
though  there  may,  lender  fuch  drciunftances,  have  beeii     Nw.  y^ 
a  confiderable  failure  in  the  literal  executipii  qf  the        *^ 
terms  of  the  licence.    There  may  be  great  incoi)yf5- 
nience  in  the  whole  fyftem  of  licences,  as  indeed  it  is 
fcarce  poffible,  in  the  prefent  ftate  of  the  world,  tha;t 
there  fliould  not  be  great  practical  inconvenience  ia 
any  mode  of  condu&ing  its  commerce.    That  is  a 
queftion  of  policy  with  which  this  Court  has  nothing 
to  do :  It  has  only  to  enforce  the  juft  ezecut^o^  of 
legitimate  orders  iflued  by  competent  authority. 

Having  laid  it  down,  therefore,  as  a  genera) 
principle,  that  where  there  is  clfsar  bonaJicUs  in  thf 
bolder,  this  Court,  though  it  certainly  will  not  con. 
travene  the  terms  of  a  licence,  will  give  it  the  mpft 
liberal  conftru&ion — ^I  come  now  to  apply  that 
rule  to  the  cafe  before  me.  The  principal  ground  of 
objedtion  is,  the  delay  which  took  place  in  the  failing 
of  the  veflel ;  but  I  muft  obferve,  that  having  called 
on  the  Counfel  for  the  Captors  to  point  out  what  par* 
dcular  fraud  could  have  been  intended  by  this  pro- 
craftination,  I  have  only  been  anfwered  by  a  fort  of 
general  fuggeflion,  that  fuch  an  extenfion  of  the  period 
allowed  might  afford  an  opportunity  of  bringing  the 
licence  into  ufe  a  fecond  time.  But  that  any  fuch  ufe 
was  made,  or  intended  to  be  made,  of  the  licence,  in 
the  prefent  inftance,  has  not  been  fuggefted,  and^ 
therefore,  it  is  to  be  taken  as  a  cafe  clear  of  that  aft 
or  intention  of  fraud.  It  is  objeded  to  the  mafter, 
that  he  did  not  produce  his  licence  to  the  captors,  and 
that,  on  his  arrival  at  Plymoidb^  he  delivered  certain 
papers  and  documents  to  his  agents  there.  But  it  is 
impoflible  not  to  take  into  confideration  the  difficul* 
tf cs  under  which  fuch  perfons  labour  |  they  are  perfbns 
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Hm        expofed  to  great  haraflments  both  on  die  one  fide  and 
-  on  the  other.    They  know  that  they  are  embark^  in 

AbaTth,  tranfadions  of  great  confidence  and  myftery,  requiring 
the  utmoft  care  and  circumfpefUon,  and  they  are  to 
pick  their  way,  in  fear  and  fiience,.  walking,  as  it 
were,  at  every  ftep,  over  burning  plough-fhares.  That, 
under  fuch  circumftances,  there  (hould  have  been  fome- 
thing  of  referve  in  the  conduct  of  this  neutral  roafter, 
u  not  very  much  matter  of  furprife,  or  of  ferious  judi- 
cial animadverfion.  As  far  as  can  be  colleded  from  the 
contents  of  the  papers,  no  fraud  feems  to  have  been 
meditated  in  keeping  them  back ;  and  I  dwell  the  le& 
upon  this  objefUon,  becaufe  it  is  one  which  the  cap- 
tors have  no  right  to  take  in  this  cafe,  as  it  appears 
that  they  have  not  done  their  duty  in  bringing  in  the 
papers  in  a  regular  manner.  It  is  the  known  duty  of 
the  prize-mafter  to  take  poffeifion  of  the  (hip's  papers, 
and,  upon  his  arrival,  to  make  an  affidavit  and  bring 
them  in ;  but  here  they  were  left  in  the  cuflody  of  the 
mafler  of  the  (hip.  When  the  (hip  comes  into  port, 
does  the  prize-mafter  demand  them  ? — ^no,  that  was  not 
done ;  they  are  brought  in  fome  days  afterwards  by  a 
perfon  of  the  name  of  Smiib^  who  defcribes  himfelf  as 
the  agent  of  the  agents  of  the  captors.  If,  therefore, 
any  papers  were  kept  back,  it  is  a  fault  of  which  the 
captors  have  no  right  to  complain ;  there  is  an  end  of 
any  objedion  that  can  proceed  from  that  quarter,  as 
to  an  unfairnefs  in  the  production  of  the  papers.  But 
thefe  papers  are  fuch  as  the  mafler  could  not  have  any 
intereft  in  withdrawing ;  'and,  therefore,  there  is  no^ 
much  in  ihe  fubftance  of  the  objeftion.  The  account 
given  by  the  mafler  is,  ^^  that  the  veflel  failed  from 
"  Marennesy  in  France^  in  the  month  of  March  laft, 
'^  where  (he  was  chanered  to  proceed  in  ballaft  to  /?#- 
^'  tbclU,  there  to  take  on  board  her  prefent  cargo ;  that 
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<^  the  faid  fhip  failed  from  Maretmes^  aforefsdd,  on  the  The 
**  28th  of  March  laft,  and  arrived  at  Rocbelle  on  the  ill  ^^"'  "«>'' 
**  of -<4[^i7  following ;  and  in  the  fame  month  began  to  jsr^.Tti, 
•*  lake  on  board  her  prefent  lading,  and  completed  *^ 
the  fame  on  the  1 3th  of  May  following.  That  the 
faid  (hip  failed  from  Rocbelle  aforefaid,  being  her 
lafl  clearing  port,  previous  to  the  capture  on  the 
29th  June  laft,  having  been  detained  from  failing 
*'  after  her  cargo  was  on  board,  by  means  of  an  em* 
'*  bargo  by  the  French  Government,  and  for  fomc 
<<  days  by  contrary  winds."  It  is  faid,  that  this  was 
a  very  long  time,  and  fo  it  is ;  and  it  is  a  long  dme 
which  the  Court  is  under  the  neceflity  of  allowing  on 
account  of  the  immenfe  difficulties  which  are  to  be  over- 
come. '  Tou  cannot  generally  fend  fhips  from  England^ 
and  they  muft  therefore  be  procured  as  they  may  in 
ports  of  the  enemy.  This  (hip  was  chartered  in  an 
enemy's  port,  and  as  there  muft  have  been  a  good 
deal  of  previous  correfpondence,  it  is  not  furprifing 
that  a  confiderable  time  elapfed  before  the  bufinefs 
was  concluded.  The  fhip  failed  from  Rochelle  on  the 
aift  June  J  and  was  taken  on  the  fame  day.  Now, 
the  whole  labour  of  the  argument  has  been  employed 
to  (hew,  that  fome  fraud  or  other  mud  be  prefumed, 
from  the  length  of  time  which  elapfed  after  the  ex- 
piration of  the  licence.  But  what  is  the  natural  pre* 
fumpdon  in  this  cafe  ?  why,  that  the  party  would  not 
countenance  an  unneceflary  delay,  which  muft  be  con- 
trary to  his  own  dfa-eft  intereft.  This  fiimiOies  a  very 
ftrong  ground  to  fuppofb.  that  it  was  by  accident  that 
the  fhip  was  prevented  from  completing  her  voyage 
within  the  time  exprefled  in  the  licence.  If  it  could 
be  Ihewn,  that  the  licence  had  been  ufed  before,  and 
that  the  delay  in  the  prefent  inftance  arofe  from  its 
previous  ufe>  or  that  diere  was  any  other  fraudulent 
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Tbg        purpofe  to  be  aofwered,  mod  certainly,  I  fkould  then 
coEo»Hoog.   ^jjj  £^^  iQQj^^  particular  explanations ;  but  as  no  fraud- 

^09.  TtiC     ulent  motive  has  been  pointed  out,  I.muft  fuppofe  that 
'^'        the  party  was  not  dilatory  in  furthering  the  completion 
of  his  own  mercantile  adventure.    The  only  thing  fug- 
gefted  is  the  hOt  that  the  dme  limited  by  the  licence 
had  expired.    That  has  been  accounted  for  by  the  in- 
tervendon  of  an  alledged  embargo.    Shall  I,  under 
thefe  drcumftanceSy  order  the  faft  of  the  embargo  to 
be  eftabliihed  by  further  proof,  when  it  is  lb  probable 
in  itfelf,  and  load  this  table  with  French  decrees  and 
ordinances,  which  would,  after  long  delay,  in  all  pro- 
bability, lead  to  the  fame  condufion  at  lafl  ?   Looking 
to  the  local  circumftances  of  the  country  in  which  the 
tranfadion  originated,  and  to  the  ponduQ  of  the  French 
Government  at  that,  pardcular   period,    I  think  it 
my  duty  to  fland  upon  the  prefumpdon,  that  the  csif 
bargo  did  exift,  and  to  hold  tiie  parties  entitled  to 
reftitution,  paying  the  captors  their  expences,  which 
I  cannot  refufe,  where  the  parties  are  a&ing  in  appsp 
rent  contravention  of  the  literal  terms  of  their  licence* 
In  fuch  cafes  His  Majefty's  Officers  have  a  right  to  be 
fatisfied,  and  they  are  entitled,  in  juftice,  to  be  pro» 
teded  in  their  expences.     It  is  an  inconvenience  not 
arifing  from  capture,  but  from  the  prefent  ftate  of 
affairs,  and  from  which  the  Court  cannot  relieve  the 
claimants,  however  it  may  regret  that  they  fliould  be 
fubjeded  to  it.    The  licence,  I  obferve^  is  only  to 
bring  a  cargo  of  brandy^  and  as  there  are  other  gpods 
on  board,  thofe  goods  mull  be  condemned,  8(8  the  peiy 
miilioa  is  limited  to  the  brandy. 
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CATHERINA  MARIA,  Bratherimo.  as».  nh, 

THIS  vfzs  the  cafe  of  a  yeflel  under  Mecklenburgb  Licence  to  pi>. 
1  1.*   1^  .1  r  ceed  m  froiZa/f  to 

colours^  which  was  captured  on  a  voyage  from  a  pan  ofi^ 
R^ock  to  Liebauj  with  a  cargo  of  wine  and  brandy.    JC^e  rfhri^ 

ing  a  cargo  fnim 

Judgment.  ^^T^-^ 

Sir  William  Scott.— I  can  have  no  doubt  that  this  ^^^^ 
veffel  is  liable  to  condemnation  under  the  Order  in  ^^po««^^ 

,  •  •    •  enemy. 

Council^  which  prohibits  all  trade  between  ports  from  T^jat^iiof. 
which  the  Britijb  flag  is  excluded.     Pto^^edion  is  in- 
deed contended  for  by  virtue  of  a  licence  found  on 
board  at  the  time  of  capture,  permitting  a  veflel,  bear- 
ing any  flag  except  the  French^  to  fail  in  ballait  to  any 
pore  in  the  Baltic  or  the  White  Sea,  for  the  purpofe  of 
bringing  a  cargo  frohi  thence  to  this  country.     But  that 
will  certainly  not  enable  the  veflel  to  carry  a  cargo  to 
the  port  of  the  enemy.    The  ulterior  branch  of  the 
voyage,  the  voyage  to  this  country,  is  that  alone  where- 
in the  veflel  is  permitted  to  carry  a  cargo  by  the  terms 
of  this  licence,  and  having  been  captured  with  a  cargo 
on  board  during  her  voyage  to  the  Ruffian  port,  it  can- 
not be  laid  that  fiie  is  to  derive  protedion  from  it* 
There  would  be  an  end  of  the  Orders  in  Council, 
by  which  the  trading  between  the  ports  of  the  enemy 
is  prohibited,  if  their  efiPed  could  be  taken  off*  by  pro- 
ceeding to  fuch  ports  with  cargoes,  with  the  oftenfible 
purpofe  of  an  ulterior  voyage  to  this  country.     It  haa 
therefore  been  made  a  general  condition  of  thefe 
licences,  that  a  veflel  on  her  voyage  to  the  enemy's 
port  fliall  go  in  ballaft,  unlefs  flie  is  proceeding  from 
fome  open  port.    And  although  it  has  been  argued, 
tliat  the  firft  branch  of  the  voyage  is  of  fubordinate 
Cpniideration^  •I  cannot  take  upon  myfelf  to  overlook 

this 
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TKt         this  confideration,  and  to  fay,  that  a  licence  permit- 

maria.^     ting  a  yeffel  to  proceed  to  an  enemy's  port  in  ballad 

■  Ihall  extend  to  the  proteftion  of  a  veffel  proceeding 

"^xSosI**      thither  with  a  cargo.     If,  as  it  has  been  obferved,  the 

objc£k  of  obtaining  naval  ftores  from  RuJJia  is  of  fuch 

high  importance  to  this  country  as  to  overcome  every 

other  confideration,  the  terms  of  thefe  licences  may, 

upon  proper  reprefentation,  be  altered  by  His  Majef- 

ty's  Government ;  but  it  is  not  within  the  competence 

of  this  Court  to  make  fuch  alterations,  or  to  relieve 

the  claimants,  by  giving  to  the  terms  of  a  licence  an 

interpretation  evidently  not  within  its  meaning. 

Then  again  it  has  been  urged,  that  the  French  autho* 
rities  at  Rojtock  compelled  the  mafter  to  take  this  car]go 
on  board.    I  mud  obferve,  in  the  firft  place,  that  ttis 
fuggeftion  comes  out  in  a  manner  not  much  calculated 
to  infpire  implicit  confidence  in  the  mind  of  the  Court ; 
but  were  it  olherwife,  fuch  an  excufe  can  never  be 
admitted.     What  is  to  become  of  thefe  Orders  in 
Council  if  the  enemy,  by  the  mere  introdu^on  of  a 
force  which  the  mafter  of  a  merchant  veflel  cannot 
refift,  is  to  defeat  their  operation  ?  force  would  in  all 
cafes  be  employed,  and  in  many  cafes  collufively.  In 
every  inftance  in  which  the  neceflities  of  this  country 
might  require  the  introduction  oi  Ruffian  produce  into 
the  ports  of  England^  the  enemy  would  derive  a  con- 
current advantage  by  the  transfer  and  circulation  of 
his  own  commodities.     I  am  under  the  neceility  of 
confidering  the  veflel,  therefore,  as  captured  on  a 
voyage  which  by  no  latitude  of  interpretation  can  be 
brought  within  the  terms  of  the  licence  by  which  alone 
it  could  be  protected,  ^d  the  plea,  that  the  cargo 
was  taken  on  board  by  compulfion^  being  in  its  own 
nature  inadmiflible,  the  cargo  cannot  be  ciLeiDPtcJ 
from  tlie  fate  of  the  fliip« 
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CARL,  Berlin.  Jint-i^th, 

'  1 810, 

THIS  was  the  cafe  of  a  veffel  in  ballaft,  which  was  y^^^  poceed- 
r  '        r        ^  r>        n    J     ing  to  the  port  of 

captured  on  a  voyage  from  Lotdfa  to  Cronjtadt.  fliipment  in  bai- 
A  claim  was  given  by  a  Britijh  houfe  of  trade,  fetting  harmg  expired, 
forth,  that  in  the  month  of  Auguji  1808,  and  alfo  in  J^^t^i^' 
the  months  of  February  and  May  1800,  they  had  ting  forth  that  * 

^  •'  m  g%  •  %  '^^^  ucence  htd 

procured  hcences  to  proteft  various  (hips  engaged  bcenobtamed, 

r  n    /r      ^        \^*  ^  tnd  would  be  »• 

m  importmg  cargoes  from  Ruffia  to  this  country;  piiedtothiivefii 
that  the  licences  were  forwarded,  foon  after  they  Sb^^^J'S^!^ 
were  procured,  to  their  agent  at  Peterjburg\  but  »n«nt— wfti- 
ihat,  owing  to  the  difficulty  of  procuring  veffels  in 
the  Ruffian  ports,  fome  of  the  licences  obtained  in 
Auguft  1808  remained  at  the  end  of  the  feafon 
in  the  hands  of  their  agent,  and  among  others  the 
licence  on  board  this  veiTel ;  that  in  May  or  June 
1809  they  were  informed  by  their  agent,  that  he  had 
engaged  the  fliip  Carl^  then  in  the  port  of  Louifay  to 
proceed  from  thence  in  ballad  to  Cronftadt^  to  take 
oii  board  a  cargo  which  he  had  purchafed  for  their 
houfe,  for  the  purpofe  of  proceeding  with  it  to  a  Bri'- 
tijh  port ;  that  they  were  fubfequently  informed  by 
their  agent,  that  not  having  then  received  any  of  the 
licences  procured  by  them  in  February  and  May  1809, 
he  had,  in  order  to  fave  the  feafon,  fent  to  Ltmifa 
one  of  the  licences  procured  in  Auguji  1 808,  with  a 
view  to  protedl  the  (hip  from  capture  on  her  way  from, 
Louifa  to  Cronftadt.  The  ckim  further  fet  forth,  that 
it  was  the  fixed  intention  of  the  Britijh  merchants, 
and  alfo  of  their  agent,  that  one  of  the  licences,  pro* 
cured  in  February  and  May  1809  (copies  of  which 
were  annexed  to  the  claim)  and  which  had  adually 

beex^ 
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The        been  forwarded  previous  to  the  capture^  (hould  be  ufed 
^^^^'       to  proted  the  (hip  Carl  on  her  voyage  from  Cronfiadi 
&ak.  1^^    to  England  \  but  which  of  the  licetices  would  have  been 
fo  appropriated  they  could  not  fet  forth,  as  it  muft  have 
depended  on  the  tune  of  their  coming  to  hand. 

Judgment. 
Sir  William  Scott. — In  any  view  of  the  cafe  there  can 
be  no  doubt  that  the  captors  were  fully  juftified  in  de- 
taining this  veflel,  as  the  licence  found  on  board  had  ex* 
pired  feveral  months  before  this  tranlaction  took  place. 
Hie  licence  permits  a  veflel  under  any  flag,  except 
the  French^  to  bring  a  cargo  to  this  country  from  any 
port  in  the  Baltic ;  and  there  is  an  endorlement  on  the 
back  of  it  in  thefe  words :  ^  The  annexed  licence 
**  came  to  the  hands  of  the  underfigned^  a  Britijk 
**  fubje£t,  IK)W  in  this  country  upon  commercial 
**  bufinels,  too  late  in  the  feafon  to  make  the  iatenddi 
*'  ufe  of  it ;  but  having  bought  the  Lm^-built  ibip 
*^  Carly  which  I  have  ordered  here  to  take  in  a  cargo 
of  Ruffian  producq  for  England^  I  havis  provided 
her  with  the  documents  for  a  free  paflage  in  balbft 
^*  from  Louifa  to  Cronftadtj  not  doubting  to  provide 
<^  her  with  a  new  licence  for  England^  having  advice 
^^  of  fuch  documents  takoi  out  and  obtained  by  ml 
^  friends.  I  truft,  therefore,  under  thefe  ctrcim^ 
*^  (lances,  a  free  paflage,  and  even  protcdion,  will  be 
^^  given,  by  all  Britijb  or  allied  cruizers  to  the  (aid 
«  (hip."  Dated  St.  Peterjburg,  lo  (aa  May)  i%o^ 
Such  a  (bitement  the  captors  were  juftified  in  difie- 
garding ;  for  certainly  this  Court,  in  confidering  the 
Implication  and  ufe  of  thefe  licences,  has  never  laid  it 
down  that  time  is  an  ingredient  of  no  confequence. 
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And  here  I  catinot  help  expreffing  my  (brprife,  that        Hie 
the  licences  taken  out  for  this  particular  tfade  are 
fitnited  to  the  peridd  of  fi«  months,  as  well  on  itccount     /oii.^ 
of  the  length  of  the  toyage,  as  the  known  fad  that       **'*^' 
the  ports  of  Rtiffia  are  very  ill  fupplied  with  ihipping^ 
1  difficulty  which  is  frequently  to  be  rembved  by  cfb« 
taiding  vdflfels  from  other  ports  in  the  Baltic.    Thefe 
confidcrations  do^  in  my  apprehenfion,  fcuml  a  |^itiand 
For  this  Court  to  ezercife  an  equitable  diferetioo  ia 
diftinguifhing  this  clafs  of  cafes  from  fomc  others  which 
have  been  alluded  to  in  the  argument.   For  this  Court 
Rail  confider  it  a  part  of  its  duty  to  attend  to  the  local 
circumflances  aiid  fituations  bf  the  different  countries 
in  which  thefe  licences  are  to  be  carried  into  effe£l« 
where  there  is  evidently  no  fraud  in  the  tranfitdioft^ 
:he  Court  will^  in  confidering  this  clafs  of  cafes,  hold 
he  rule  lels  ftri&ly  than  it  would  do  relatively  to 
ranfadions  taking  place  in  countries  where  the  oppor- 
unides  of  carrying  adventures  into  tfftSt  are  mbre 
)bvious.    Now,  in  the  prelent  cafe,  I  aik,  whether 
here  is  any  thing  like  an  indication  of  a  fraudulent 
ntendon ;  it  is  furety  one  fymptom  of  fairnefs,  tha£ 
he  agent  (hipper  puts  on  board  this  acknowledgenietlt 
>f  the  infirmity  of  the  licence,  and  refers  to  oiie  fub- 
equendy  to  be  obtained  in  England  for  protection,    t 
tertainly  fee  fomething  of  negligence  in  the  houfe  here, 
n  not  making  immediate  applicadon  at  the  Council 
Dffice  for  a  licence  exprefsly  for  this  pardcular  &ip, 
he  moment  it  was  known  to  them  that  ihe  was  to  be 
ent  to  Cron/iadt  with  this  expired  licence  on  board. 

But  looking  to  the  importance  of  this  commerce, 
iid  the  difficulty  of  maintaining  it  under  the  deficient 
upply  of  navigadon  in  the  ports  of  RuJ^  if  I  were 
3  fatten  down  upon  the  parties  penal  confcquences 

7  for 
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Tht         foj^  CHXj  trifling  irregularity,  it  would  be  to  put  this 


Carl. 


.  important  branch  of  the  commerce  of  the  country 
/on.  a^ch,  into  a  ftate  of  thraldom  that  mud  amount  to  an  utter 
extinflion  of  it.  Under  thefe  confiderations  I  think 
I  am  not  ftepping  beyond  the  equitable  difcretion 
which  this  Court  is  bound  to  exerdfe,  in  faying,  that 
tfaefe  licences  convey  a  vinual  protedion  to  this  veflel ; 
and  I  fhali  therefore  reftore,  on  payment  of  the  cap 
tor's  expences. 


adontotheRhrtr 
Yadhe--con* 


's^^J^  EUROPA,  Schmidt. 

Ucence  to  pro-   TPHIS  was  the  cafe  of  a  veffel  under  Bremen  coloun, 

CMd  to  tM*i  JL 

coumry--4ien.  which  was  capturcd  in  the  river  Tadbcj  on  a 

voyage  from  Archangel^  with  an  afTerted  deftination  to 
Leitb  for  orders.  In  his  anfwer  to  the  feventh  inter- 
rogatory, the  mailer  dated  that  he  had  been  under 
the  neceflity  of  putting  into  the  Tadhe^  in  confequence 
of  the  (hip  having  ftruck  upon  a  fand,  and  loft  an 
anchor  and  cable ;  and  that  the  voyage  was  to  have 
ended  at  fome  port  in  England,  which  he  was  to  be 
informed  of  at  Leiih^  where  he  was  to  have  called  for 
orders  refpe£ting  the  port  he  was  to  proceed  to  for  the 
purpofe  of  delivering  his  cargo« 


Judgment. 
Sir  W.  Scott.— This  fhip,  which  had  failed  from  a 
Ruffian  port,  with  a  profefled  deftination  to  Xondon^ 
was  captured  in  the  river  Tadhe.  The  excufe  fet  up 
is,  that  the  veflel  had  fuftained  damage,  and  was  in 
want  of  repair ;  but  this  certainly  is  an  excufi^ 
which,  if  it  were  to  reft  only  on  the  averment  of  the 

matter,  could  not  lafely  be  relied  oiu    Suppc^ 

it 
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It  to  be  true  that  the  original  deftination  to  this  country  Th© 
has  been  dtered  in  confequence  of  a  vis  major,  it  is  ^"^ofa. 
impoffible  to  confider  the  fa6l  as  fufficieatly  eftablifhed  ^^^  ^ 
by  the  mere  averment  of  the  perfons  on  board.  xSio.  * 
For  although  the  demand  of  further  evidence  may 
prefs  hard  in  particular  inftances,  the  fituation  in  which 
this  Court  would  be  placed  in  receiving  fuch  excufes 
in  other  cafes,  from  the  very  perfons  who,  if  there  be 
anyfraud  in  the  cafe,are  theparties  to  thatfraud.renders 
the  precaution  indifpenfible.  The  mafler  of  this  veflel 
lays,  that  on  his  arrival  at  Leiib  he  was  to  write  to  a 
rdpedable  merchant  of  this  town  for  further  orders; 
and  if  thi$  (latement  is  correA,  that  gentleman  is  pro* 
bably  in  poiTeflion  of  correfpondience  which  will  af« 
ford  the  claimant  an  opportunity  of  proving  his  cafe 
by  evidence  not  coming  folely  from  the  matter  him* 
felf.  The  matter  fays,  that  "  he  intended  to  look  for 
convey  oflF  the  coaft  of  Norway,  and  not  fucceeding, 
edged  off  for  Heligoland ;  but  before  reaching  that 
place  a  gale  of  wind  came  on  which  forced  the  veffel 
towards  the  Tadhe,  and  being  thick  weather  fhe  ttruck 
upon  a  fand,  and  afterwards  came  to  an  anchor,  but 
her  cable  parting  fhe  fteered  for  the  Tadhe,  in  order 
to  go  to  Eckwarden  to  repair  the  damage  fhe  had  fuf- 
tained,andtoget  an  anchor  andcable."  AllthewitneflTes 
ftate  that  there  had  been  a  gale  of  wind ;  but  I  have 
to  regret  that  there  is  no  information  before  the  Court 
refpeQing  the  adlual  ftate  of  theve(rel,and  I  fhall,there- 
fore,  allow  further  proof  of  the  deftination  to  this 
country  from  fuch  evidence  as  the  Britijb  merchantj 
Touched  by  the  matter,  may  be  able  to  fupply  j  and 
^o  a  commiffion  of  infpe£tion  to  afcertain  the  con* 
dition  of  the  fhip. 

Ultimately  condemned,  upon  failure  of  etidence  of 
a  deftination  to  this  country. 

yox,..i«  A  A 
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M,  i64.  SPECULATION,  Eberhard. 

1810. 

Judgment. 
Sbut  not     S^^  f^'.Scoti.—This  {tup.under  Lubec  colours^waBO^). 
i  ntended  to  be  tured  Oil  a  voy  agc  f roiD  Copenhagen  to  Riga^m  ballafty 

v^ei-noui*^  vith  a  licence  on  board,  which  does  not  appear  to  refer 
irihL^^^S^  in  any  manner  to  this  veffel  as  it  is  not  indorfcd,and  the 
--iutenaon  ta     name  of  the  fhip  is  not  to  be  found  in  the  body  erf  the 

fell  Che  (hip  in         ,  *       ,  .    .  '^  ^ 

the  enemy's  port  hccnce.  TheCouit  is  extremclyunwilling  to  be  rigorous 

in  refpeftto  theapplicationof  licencestotheveflelswhich 

they  are  intended  to  proteft.     But  they  muft,  in  fome 

fpecific  manner,  be  fo  applied  ;  and  I  cannot  take  die 

mere  averment  of  the  fad  by  the  Briiijh  claimant  to 

be  fuf&cient.     In  this  cafe  a  licence  was  found  on 

board  at  the  time  of  capture,  and  prima  facie  it  might 

be  taken  as  intended  to  be  applied  to  this  veflel: 

but  the  faft  may  be  otherwife.  For  inftance,  the  licence 

may  be  going  for  the  prote^on  of  fome  other  veflel, 

to  which  it  is  to  be  applied,  and  it  would  be  in^ffi* 

ble  to  fay,  that  the  mere  circumftance  of  its  being  on 

board  the  veflel  that  conveys  it  fhall  be  fufficient  for 

her  protedtion  alfo. 

There  is  nothing  in  the  prefent  cafe  to  fhcw  diat 

this  licence  was   intended  by    any  of    the  parties 

to  be  applied   to   this    veffel.  AH  that  appears  is, 

that  the  owner  of  the  (hip  at  Hamburgh  is  (ending 

this  licence  to  his  correfpondent  at  Riga^  telling  him 

that  he  would  fend  inftruftions  for  its  application  \ 

and  direding  him  to  let  this  (hip  on  freight,  or  in 

failure  of  that,  to  put  her  up  to  (ale.     His  words  arc 

thefe :  "  I  hereby  take  the  liberty  of  enclo(ing  you  a 

*'  licence  at  your  difpo(al,  having  to-day  an  oppor- 

'  **  tunity  for  fending  you  the  prefent,.    I  hope  it  will 

**  foon  reach  you^  and  I  will  write  further  to  you  00. 

*^  this  fubjed  by  poft."     And  in  aaoUier  letter  oa 

boards  addrefled  to  the  fame  perfon,  he  fap,*  ^^  Tbe 

8  ••  bearer 
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••  bearer  hereof  is  Captain  Eberbard,  commanding        The 
•*  the  (hip  Speculation  ;  have  the  goodnefs  to  procure  . 

•*  him  as  good  a  freight  as  poffible,  in  order  that  this     M.  ,i6th» 
**  undertaking  may  render  me  a  gobd   profit,     tf  I 
**  could  get  9,500  or  10,000  R.  D.  Hamburgh  banco 
*'  nett  for  the  (hip,  I  fhould  be  inclined  to  fell  her 
again,  for  which  purpofe  I  hereby  empower  you  to 
do  fo/'  Here,  then^  are  very  flender  grounds  whereon 
to  infer  that  this  licence  would  have  been  applied  to 
this  veffcl  by  the  correfpondent  of  the  owner  at  Riga^ 
But  if  we  had  got  that  length  would  that  be  fufEcient? 
I  am  of  opinion   that  it  would  not*     Licences  are 
granted  by  the  Government  of  this  country  on  a  pro- 
fye&,  of  reciprocal  advantage    to    the  government 
i^hich  grants  it,  and  the '  foreigner  who  receives  it* 
The  permiflion  of   going  from   one   port    of  the 
enemy   to    another   requires    that    the   veflfel   (hall 
be  going  thither  for  the  purpofes  of  Britijh  trade* 
Now  it  cannot  be  argued  that  fuch  was  the  intention 
of  the  parties  in  the  prefent  cafe,  becaufe    no  fuch 
voyage  was  in  contemplation,  for,  on  failure  of  ob^ 
tsdning  a  freight,  there  was  the  alternative  purpofe  of 
felling  the  (hip  at  Riga.    There  muft,  in  all  thefe 
cafes,  be  an  intention  conformable  to  the  objeds  for  ^ 

which  the  licence  has  been  granted.  Parties  are  Hot 
to  take  advantage  of  the  permiflion  to  proceed  to  the 
port  of  the  enemy,  without  an  engagement  that  the 
veflel  is  proceeding  thiiher  for  the  purjiofes  of  si  trade 
immediately  connected  with  this  country  ;  for  furely 
licences  cannot  be  prefumed  to  be  granted  for  the  pur- 
pofe of  carrying  on  the  enemy's  trade,  without  any 
ulterior  view  to  Britijh  uTe  and  advantage. '  Here> 
therefore,  is  a  total  failure  not  only  in  the  application 
of  the  licence  to  this  particular  vefTel,  but*  alfo  in  its 
^ffeft,  fuppofing  it  had  been  fo  applied  io  a  veiTel 

A  A  2  proceed- 
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■rrrz^.s,.r.:r  .  i  —^  Tjort  of  the  enaay  for  (ale.     Theft 

"r-.cj^  ,\^  ":-i:::.".n.  J herner,  dirowing  the  licence  out 

..:    iii.    zii  reiitt  would  be  fobjed  to  condemna^ 

..^ii .:  :..  ,w5Tiai-:iiat  bcmij  a  prize  ▼effel,  pur- 

-  .  r.iimi    i  riic  =acmv,  Ihe  is  entitled  t» 

— :t:v-:v3  .r  i  aeuiral  vedei^  and  at  Hbeity  to 

jtj    z.  .    .i.Tir  rnnni  one  enemy s  port  to  another. 

I  Ters  r-i  isnr  :3runiitance  in  the  cafe,  it  might 

:  :ir  -   :  -a  :2e  rsnemtxrcd  diat  rfiis  veflel  wa$ 

::uc£i  JT-  -zs  '-ptTTTa;  \il  a.  blockaded  port,  where 

m:     ■■Ji.Lr   :s    iiLaTPcd  in  Ihins  more    than  in 
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fignee  at  the  time  of  capture,  for  this  Court  has  never      coT^inb 
yet  reftored  the  propehy  of  the  enemy,  except  in  thofe    Maki  nne. 
inftances   where  the  words,    "  to  whomfoever  the    ~    '.    ,,,  ' 

'  ^  ^  Marc     I3tn 

property  may  appear  to  belong,'*  are  introduced  into  «**«• 
the  licence.  Where  thofe  words  occur  they  have  been 
held  to  exclude  all  enquiry  into  the  proprietary  intereft; 
— but  they  are  not  to  be  found  in  the  licence  on  board 
this  veffel,  and  the  Court,  therefore,  is  not  at  liberty 
to  depart  from  the  general  rule. 

It  is  a  fettled  principle  in  this  Court  that  in  order  to 
conftitute  an  effectual  transferoftheproperty  there  muft 
be  either  an  orderfor  the  goods,or  an  acceptance  of  thenx 

by  the  confignee,  prior  to  the  capture.  If  the  capture 
takes  place,  where  no  order  has  been  given,  and  be- 
fore the  goods  have  been  accepted,  they  mufl  be  con* 
fidered  as  the  property  of  the  perfons  who  have  fo  con- 
figned  them.  In  this  cafe,  therefore,  the  Court  has 
called  for  evidence  to  fhew,  whether  any  order  had 
been  given  by  the  Britijh  merchants,  or  any  afl:  done 
by  them  in  the  nature  of  an  acceptance  before  the 
capture.  Ijt  is  not  pretended  by  the  claimants,  that 
any  fpecific  order  was  given  for  thefe  goods,  but  an 
affidavit  is  now  introduced  purporting  that  the  manu- 
facturers at  Valenciennes  knew  the  quality  of  the  goods 
wanted  by  the  houfe  here,  and  that  it  was  underftood 
they  were  to  make  their  fhipments,  without  wait- 
ing for  orders.  I  certainly  cannot  conceive  that  any 
fuch  underftanding  could' impofe  upon  the  parties 
here  an  obligation  to  accept  goods  to  any  quantity,  as 
well  as  of  the  fpecific  quality  ;  but  what  makes  this 
account  the  more  unfatisfaftory  is,  that  the  fhipment 
is  not  made  by  the  maAufacturers  at  Valenciennes^  but 
by  a  houfe  at  Paris  ;  and.  how  are  the  parties  here 
to  be  bound  by  ibeir  aft?  The  courfe  of  trade  referred 
to  in  this  affidavit  does  not  apply  to  the  houfe  at 

A  A  3  Faris^ 
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The  Parifj^hut  to  the  m^nufadurers  at  Valenciennes. 
Marianne.  If,  howcver,  the  fliipmeiit  had  been  made  bv  the 
"■  manufefturers  themfelves,  the  queftipn  would   ftill 

^iZio?  *    remain  for  the  confideration  of  the  Court,  whether  a 
general  order  to  (hip  goods  of  a  certain  quaUty  woul4 
imppfe  upofi  the  parties  a  legal  obligation  tp  accept 
goods  of  that  defcription  tp  any  quantity.     In   order 
to  fhew  that  the -parties  here  have  a  veftefl  intereft  ii) 
the  property,  it  mult  be  fhewn  that  they  were  under  a 
legal  obligation  to  laccept  thefe  goods  on  their  arrival. 
Now  I  have  no  idea  that  thefe  (hippers,  p\itting  their 
charader  as  alien  enemies*  out  of  the  queilion,  coukl 
have  compelled  the  Britijh  merchants  to  a  fpecifiq 
payment  for  thefe  goods.     There  might  exift  an  ex* 
pedationon  their  part  that  they  would  be  accepted  and 
paid  for;   but  there  was  no  legal  obligation  on  the 
Britijh  merchants,  and  therefore  unlefs  it  had  been 
fhewn  that  there  was  fome  aft  done  by  them   in  the 
nature  of  an  acceptance  of  the  goods  prior  to  the 
capture  I  cannot  but  be  of  opinion  that  the  legal  pro- 
perty ftill  remains  in  the  enemy,  and  confequently,  that 
this  portion  of  the  cargo  muft  be  condemned,  as  not 
being  protefted  under  the  words  of  t^  licence. 


HIGH  COURT  OF  ADMIRALTY.  349 


VROW  CORNELIA,  Dykstra.  J^^rck  Z4th. 

18x0. 


nnHI3  was  a  queftion  on  the  eSe&,  of  anattefted  Licence  to  bring 
copy  of  the  original  licence  under  which  the  t^lSffidcni 
brandies  on  board  this  veffel  were  to  have  been  im-  1°  p««^f]^« 

Ume  caiffo  fbip* 

ported  into  Hull,  from  Charente ;  the  veffel  having  p«d  ?>  *»^  ^ 

*.,     ,-  ri  n'  veffels,  one  of 

tailed  trom  Bourdeaux.    There  was  a  further  queition,  themhavinf  oni/ 
whether  the  licence  being  for  a  cargo  of  brandy,  and  ^  b«mi,  wT 
the  original  having  been  ufed   for  289  puncheons,  herp5ntoJ''rf 
which  were  (hortly  after  forwarded  from  Charente  to  ^  **^®  '** "" 

J  ochtr  port* 

Hully  in  the  Johannts  Von  Letien^  this  copy  of  the 
licence  could  enure  to  the  protedion  of  the  goods  on 
board  this  ihip,  being  the  other  part  of  the  original 
cargo  intended  to  have  been  brought  in  one  veffel 
from  Charente  when  the  licence  was  obtained.  The 
claimants  (hewed  that  the  cargo  was  purchafed  on 
their  account,  and  ready  to  be  (hipped  when  the 
licence  was  applied  for,  but  that  they  were  unable 
to  make  the  (hipment  at  Charente ^  as  the  foreign  veffels 
in  that  port  were  under  fequeftration,  and  the  Goede 
Verwagtingy  which  was  chartered  for  the  purpofe,  had 
been  prevented  by  the  French  decrees  from  going 
thither.  That  under  thefe  circumftances  they  fent 
on  this  portion  of  the  cargo  over-land  to  Bourdeauxy 
where  it  was  (hipped  in  the  Vrow  Cornelia^  and  the 
fequeftration  being  in  a  few  days  after  taken  off  from 
the  Johannes  Von  Letten^  then  at  Charente,  they 
availed  themfelves  of  the  opportunity  to  (hip  the  re- 
mainder dire£t  from  that  port, 

A  A  4  Judo* 
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Th«  Judgment. 

Vrow 

Cornelia.        Sir  JV.  Scoti. — In  the  ufc  and  application  of  licences, 
iHarc* '14th,    the  Court  will  not  limit  the  parties  to  a  literal  con- 
ftruftion.     It  is  fufEcient  that  they   (hew  under  the 
difficulties  of  commerce  that  they  come  as  near  as 
they  can  to  the  terms  of  the  licence ;  and  where  that 
is  done,  the  Court  will  not  prevent  them  from  having 
the  entire  benefit  intended  by  His  Majefty's  Crovem- 
ment.     If  I  did  not  adopt  this  rule,  I  fhould  inflift  a 
fevere  wound  upon  Britijh  commerce,  than  which  no- 
thing can  be  farther  from  my  inclination  ;  and  if  the 
cruizers  expeft  a  more  rigid  conftru£Hon  of  licences 
from  me,    they    will  find  themfelves    difappointed. 
Wherever  I  am  fatisfied  that  there  is  no  bad  faith  in 
the  parties,  and  no  undue  extenfion  of  the  terms  of  a 
licence  beyond  the  meaning  of  the  Council  Board, 
any  little  informalities,  or  any  trifling  deviations,  ihall 
not  injure  them. 

It  appears  that  in  the  prefent  inflance  the  licence 
was  granted  to  import  thefe  brandies  into  this  country 
from  Cbarente;  but,  for  the  reafons  ftated  in  th? 
affidavits,  it  is  (hewn  that  there  was  an  impoffibility  of 
bringing  out  the  cargo  from  that  port,  and  confe- 
quently  this  portion  of  it  was  very  warrantably  for* 
warded  from  Bourdeaux^  to  be  exported  from  thence ; 
for  it  is  known  that  in  the  prefent  ftate  of  France^  a 
merchant  is  often  unable  to  t:eU  from  what  port  he  can 
ihip  his  cargo^ 

It  was  put  upon  the  parties  to  prove  that  the 
goods  ordered  from  Cbarente  are  the  fame  goods 
that  were  put  on  board  this  veflel  at  Bourdeaux\ 
and  it  is  faid  that  there  is  reafon  to  fufpeft  that 
this^  is  not  the  cafe,  as  the  charge  of  warehoufe 
Xtii\   is  not  in  the  invoiceSf     I  fhould  have  been 

llartled 
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ftarded  if  it  had.  It  h  not  ufual  to  introduce  fuch 
a  charge  there,  and  I  do  not  fee  what  motive  there 
could  be  to  attempt  an  impofition  on  the  Court  in  this 
part  of  the  cafe.  The  only  queftion,  ^erefore,  to 
which  it  is  neceflary  for  me  to  dired  my  attention  is^ 
whether  there  has  been  any  fraud  upon  the  Govem«> 
ment,  in  the  application  of  the  licence  or  in  the  uft 
of  it. 

Mr.  Corla/s   and  his    partner,   in  Torkjhire,    ar6 
great  dealers,  and  there  are  other  dealers  concerned 
in  this  tranfadtion,  but  not  to  the  fame  extent.   Thefe, 
through  Corla/s y  order  a  particular  quantity  of  brandy, 
and  he  fays  he  has  ufually  half  the  quantity  in  the 
(hip,  and  this  affertion  I  have  no  reafon  to  queftion  ; 
they  make  application  for  a  licence  for  this  conjoined 
cargo,  of  which  Corla/s  has  the  fuperintendance,  he 
having  what  is  equal  to  all  the  reft,  and  the  formal 
bufinefs  is,  done  through  Hodgson^  whom  I  fuppofe 
to  be  a  broker.     Application  is  thus  made  to  the 
Council  Board,  and  they  obtained  a  licence  for  the 
cargo  to    be  imported   into   this    country   in    the 
Goede  Verwagiing^  or  any  neutral  vejfel.     What  is 
the  fair  conftruftion  of  this  licence  ?  Certainly,  that 
they  might  import  a  cargo  fufEcient  in  bulk,  to  (low 
the  Goede  Venvagting  full,  or  any  other  neutral  mer- 
chant (hip.     If  they,  under  cover  of  this  licence, 
bad  imported  in  two  veffels  what  no  one  mercantile 
veflei  hi  the  port  oiCbarente  could  hold,  it  might  be 
confidered  as  a  fraud  ;  but  the  whole  quantity,  it  has 
been  (hewn,  is  not  beyond  the  capacity  of  veflels 
frequently  failing  from  that  port.    Upon  the  faith  of 
this    licence  thus  obtaiQed,  orders  were  given   by 
Corla/s  to  his  agents    in   France^  for  a  particular 

i|Uamity  of  l)randies  for  others  and  for  bimelf,  fuf- 

iicient 
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ficient  to  fill  up  the  meafure  of  the  veflfel,  and  under 
fuch  a  licence  he  had  a  right  to  have  what  would  fill 
'  up  any  fuch  a  veflfel  as  the  Goede  Verwagting. 

It  appears  that  the  Goede  Verwagtingj  under 
the  prefent  difficulties  of  commerce,  could  not  get 
admiflion  at  Charente^  in  confequence  of  which  delay 
the  licence  expired.  In  this  diflrefs,  the  parties  apply 
for  a  new  licence  to  import  the  brandies  in  another 
ihip;  not  for  a  ihip  of  any  particular  dimenfions, 
for  they  muft  be  content  with  what  they  could  get, 
and  they  fend  a  fhip  which,  having  only  a  copy  of 
the  licence,  could  not  proceed  to  the  place  of  deftina- 
tion.  \i  then  became  neceflfary  to  adopt  other  means; 
and  what  do  they  do  ?  They  take  the  Johannes  Von 
Letten^  and  in  that  they  put  a  cargo  confiding  of  a 
portion  of  thefe  goods,  under  thq  protection  of  the 
licence  itfelf,  and  they  provide  a  certificate  t}iat  the 
Vrow  Cornelia  put  to  fea  from  Bourdeau:^,  having  oa 
board  a  copy  of  this  licence,  vith  300  puncheons, 
another  portion  of  the  intended  cargo,  and  fo  forth. 
Thus  documented  thefe  veflels  openly  avow  that  t%a^ 
are  to  be  fent ;  and  thus  the  parties  eftablifh  their 
good  faith  and  integrity  by  the  moft  ingenuous  dif- 
clofure  of  the  whole  tranfaftion. 

The  application  to  the  Council  Board  was  for  per- 
miffion  to  bring  a  cargo,  and  if  a  proper  fhip  could 
not  be  got,  which  is  a  matter  likely  to  occur  under 
the  prefent  difficulties  of  commerce,  it  is  fit  that  they 
ihould  be  at  liberty  to  put  that  cargo  on  board  two 
ihips ;  to  fay  that  this  is  a  fraudulent  ufe  of  a  licence 
h  not  correft.  I'he  quantity  the  Government  looked 
to ;  that  is  the  matter  to  be  confidered ;  and  if  the 
quantity  in  two  fhips  be  only  equal  to  what  might 

bave 
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bare  come  and  was  intended  to  have  come  in  one.        Tin 
where  is  the  fraud  ?  If  you  do  not  prove  that  the    Cornelia. 

quantity  has  exceeded  the  intention  of  the  grantor^  ■        ^ 

you  prove  nothing*     Uni?er  thcfe  circumftances,  I       iixo. 
think  the  parties  are  perfedly  entitled  to  the  reditu- 
don  of  the  property^  as  I  do  not  fee  any  obje^oa 
to  the  propriety  of  their  conduft. 
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j(forc*3oth*  JOHAN  PIETER,  Schwartz. 

Lfccnce  expired  TpHIS  fhip  was  capturcd  on  a  voyage  from  Charente 
rfemb^'b*  to  Newcdjile  with  a  cargo  of  brandies,  having 

S^S?^7  failed  from  Charente' on  the  23d  Feb.  1810.  Claims 
Me^  rfthe  ^cre  given  in  by  Briiijb  merchants  for  the  fhip  and 
heidtobeafui>-  caTgo,  as  protcclcd  by  a  licence  on  board  the  veffel, 
mftergwOTment  bearing  date  27th  April  1808.  In  the  claim  for  the 
mt  fojh.^      cargo  it  was  ftated  that  the  fhip  had  been  chartered 

by  the  Britijh  claimants,  and  fent  out  in  April  1 808, 
for  the  purpofe  of  bringing  away  a  cargo  of  brandy 
on  their  account  from  Charente^  where  fhe  arrived  in 
the  month  oi  June  following,  but  was  immediately 
placed  under  an  embargo,  by  which  fhe  was  detained 
till  Feb.  1 8 1  o,  and  the  cargo  which  had  been  ordered 
by  them,  and  was  at  the  time  of  her  arrival 
ready  to  be  put  on  board,  was  continued  in  ware- 
houfes  until  Feb.  1810,  when  it  was  permitted  to  be 
laden. 

On  behalf  of  the  Captors — it  was  contended,  that 
the  licence  having  expired  it  could  not  be  held  to 
proted  the  voyage,  unlefs  it  could  be  fhewn  that 
this  was  the  identical  tranfafUon  in  contemplation 
when  the  licence  was  obtained,  and  that  its  progrefs 
had  been  interrupted  by  obflacles  not  within  the 
control  of  the  parties  themfelves — That  the  goods  were 
not  even  put  on  board  till  a  very  long  period  after 
the  expiration  of  the  licence,  and  in  that  refped  the 
cafe  differed  from  thofe  which  had  hitherto  prefented 
themfelves  to  the  notice  of  the  Ck)urt. 

Judo. 
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Judgment.  The 

Sir  fF.  ScoU.^The  leading  prindpk  which   the      Putm. 
Court  has  laid  down  for  itfelf,  in  confidcring  thefe  /^ 

cafes  of  licences,  is  this,  that  where  there  appears  to  igii 
have  been.no  fraud,  either  adual  or  meditated,  the 
Court  will  ftrain  every  nerve  to  relieve  the  parties 
from  thofe  difGculties  to  which  they  are  fubjeded  by 
the  caprice  and  violence  of  the  enemy,  and  the  un- 
precedented (late  of  all  commercial  tranfadions.  la 
doing  this  it  is  content  to  take  the  queflion  upon  the 
evidence  arifing  from  the .  cafe  itfelf,  without  calling 
upon  the  parties  to  difclofe  the  whole  courfe  of  their 
commercial  correfpondence  with  the  enemy*  Where 
the  Court  is  fatisfied  of  the  identity  of  the  tran(a£tioD^ 
and  that  all  hit  diligence  has  been  ufed  in  order  to 
its  completion  within  the  time  prefcribed,  it  wiU 
look  no  further.  It  will  not  call  upon  the  pardea 
for  the  produftion  of  unneceiTary  and  oppreffive  proof. 
If  the  embargo  is  fhewn  to  have  exifled,  it  will  not 

call  upon  them  to  explain  from  what  motives  the 
government  of  France  has  from  time  to  time  varied 
its  policy  with  regard  to  the  fmall  portion  of  foreign 
commerce  that  it  retains. 

In  the  prefent  cafe,  I  think,  there  is  as  much 
evidence  to  found  a  prefiunption  of  fairnefs,  as 
the  Court  is  in  the  habit  of  requiring  in  ordinary 
cafes.  It  is  unneceilary  for  me  to  go  through  all 
the  evidence  from  which  I  draw  this  conclufion; 
and  I  fhall  content  rayfelf  with  exprefling  my  perfed: 
convidion  that  thefe  are  the  identical  goods  intended 
to  be  brought  to  this  country  at  the  time  when  the 
licence  was  obtained,  and  that  the  integrity  of  the 
tranfadion  cannot  be  impeached. 

I  have  only,  therefore,  to  determine,  whether  it  is  in 
the  power  of  the  Court  to  confider  this  as  a  fubfifting 

licence^ 
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The         bu^  redeundoi  where  the  original  purpofe  has  been 

Fredbwcic.    defeated  by  the  elements  or  the  aft  of  the  enemy.   At 

*■  the  fame  time,  in  order  to  entitle  himfelf  to  this  benc- 

3zo<  *  fi^  it  is  abfolutely  neceffary  that  the  claimant  (hould 
j(hew,  that  thefe  are  the  identical  goods  that  were  car- 
ried out,  and  that  no  others  were  taken  on  board  in 
the  enemy's  port.  But  as  there  is  no  particular  reafon 
for  any  fufpicion  of  fraud  in  this  cafe^  the  Court  will 
content  itfelf  with  an  affirmance  on  oath  that  no  other 
goods  were  taken  on  board  the  veflel. 

Rcftored, 


^•^la"^*  EUROPA,   SUNDBERG. 

• 

JJ^^[^^^    'TpHIS  was  the  cafe  of  a  veffel  under  Danizic  colours^ 
ficence  to  touch.  which  was  captured  on  a  voyage  from  Riga  to 

voy,  not  com-     LondoH  with  a  cargo  of  hemp  and  iron.     The  fhip  and 


imiidstld  cargo  were  claimed  as  protefted  under  a  licence,  and 
Sw^^^  it  was  argued  on  the  part  of  the  captors,  that  the  vef- 
oa other groundt  fel  having  been  captured  to  the  weftward  of  the  TexeL 

—the  remainiog  ,  ,  •  •  r  • 

^  of  caijso      ihe  had  violated  an  important  condition  of  the  licence, 

by  which  it  was  provided,  that  if  any  part  of  the 
import  cargo  fhould  confift  of  naval  ftores,  aiid  be 
deftined  to  any  port  fouth  of  Hull^  the  veflel  fhould 
proceed  to  Leitb  or  Dundee^  for  convoy,  and  confer 
quently,  that  requifition  not  bebg  complied  with,  the 
parties  could  not  claim  protc^on  for  their  property 
imder  the  licence^ 

Far  the  Claimanif  it  was  contended— l^t  a  licence 
fpr  theJbciDp  was  uimeceflary,  as  it  was  fully  proteded 

>»  b; 
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by  the  Order  in  Council  of  the  4th  February  1807, 
and  that  the  licence  applied  only  to  the  iron,  which  , 
did  not  come  within  the  defcription  of  naval  (tores. 

Judgment.  ' 

Sir  fVilliam  Scctt.r-l  am  perfeftly  clear,  thatVthig 
cafe  (tood  upon  the  licence  alone,  the  fh;p  and  cargo 
muft  be  condemned,  as  there  has  been  a  violation  of  a 
fundamental  condition  of  the  licence,  without  which  it 
cannot  have  effed,  unlefs  it  were  fhewn,  that  from  ftrefs 
of  Weather^  or  fome  other  infurmountable  obftacle 
the  condition  could  not  be  complied  with.  Where 
that,  indeed,  is  the  cafe^  the  Court  would  take  upoti 
itfelfto  do^that  which  it  mud  prefume  the  Govern* 
ment  would  have  done  under  the  known  rule  of  law; 
that  nb  perfons  can  be  bound  to  impoflibilitiesl  Nd 
impoflibility  is  fuggefted  in  the  prefent  cafe ;  but  I 
think  there  is  a  good  deal  in  the  argument^  that  tho 
Order  of  4th  February  1807  is  fuffident  for  the  pro^ 
te£tion  of  the  hcmpj  tmd  confequently  of  the  vehicld 
that  conveys  it,  as  that  Order  permits  the  importarioh 
of  hemp  and  other  enumerated  articles^  in  neutral 
veffels^  froni  any  port  not  under  blockade.  I  clan  by 
no  means  accede  to  the  pofition,  that  becaufe  the  par^ 
ties  had  recourfe  to  the  proteSion  of  a  licence,  there- 
fore the  Order  in  Council  is  fuperfeded.  Suppofe 
they  had  overlooked  the  Order  in  Council,  it  is  not 
the  lefs  imperative  upon  the  Court,  and  I  cannot  over- 
look it.  The  hemp,  therefore,  muft  be  reftoredj 
but  as  a  fubftantive  condition  of  the  licence  has  beeii 
violated,  it  is  vitiated  in  trto^  and  cannot  enure,  to  the 
proteftion  of  the  other  pu:  t  of  the  cargo,  which  is  not 
within  the  Order  in  Council,  and  therefore  I  fhall 
condemn  the  iron. 

VOL.  I.  B  B 
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^Xl^  CORNELIA,  RoosE. 

Judgment. 
V^'^^^  CIR  William  Scoti.— This  is  the  cafe  of  a  PruJSa^ 
tT^^^rfil*^'       veffel  which  was  captured  on  a  v oy age  from  Boulogne 
Toyage  in  baiiaft  to  Varel  111  ballad,  and  affcrted  to  be  going  thither  for 
iip^,         the  purpofe  of  bringing  a  cargo  to  this  country,  under 

a  licence  permitting  a  vcffel  bearmg  any  flag,  except  the 
French^  to  proceed  with  a  cargo  of  enumerated  articles 
to  any  port  of  this  kingdom  north  of  Dover.  The 
queftion  for  my  determination  is,  whether  or  not  this 
permiilion  is  to  be  confidered  as  a  fufficient  protedion 
for  the  veflel  on  her  way  to  the  port  of  lading  in  bai* 
lad,  this  licence  being  exprefled  in  terms  which  look 
Only  to  the  voyage  from  the  port  of  lading  to  this 
country,  as  it  does  not  contain  the  ufual  claufe,  per* 
mttting  the  veflel  to  proceed  to  the  port  of  lading  in 
ballad.  I  confefs  that  I  fliould  be  inclined  to  hold 
that  it  18  a  fuflicient  protefbion  under  fuch  ciitum* 
dances ;  but  it  would  only  be  indire£Uy,  and  by  an 
cxtenfion  of  the  terms  of  the  licence^  that  the  flup 
could  be  fo  proteQed,  and  therefore  I  mud  have  the 
cleared  proof  that  die  was  adually  proceedmg  to  the 
port  of  Varely  for  the  exprefs  purpofe  fpecified  in  Ac 
licence. 

^  Sttbfec|uently  condemned  on  failure  of  proof  of  th^ 

intention  of  proceeding  to  Varel  for  the  purpofe  of 
bringing  a  cargo  to  this  country. 


\ 
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SARAH  MARIA,  Marstrand.  Ji^^y  sot^ 

xSio. 

Judgment. 
IR  WilJtam  Scott. — This  is  the  cafe  of  a  vcffcl  laden  Com  licenc*-- 

time  cxttodcd* 

with  wheat,  and  bound  on  a  voyage  from  Marennes 


to  London^  and  claimed  as  protected  mider  His  Ma- 
jetty's  licence,  which  expired  on  the  28  th  January 
1 8 1  o,  the  vefTel  not  having  cleared  out  from  the  French 
port  until  the  24th  March. 

I  muft  here  take  the  opportunity  of  obferving,  that 
it  is  not  merely  from  a  tendernefs  for  the  hardfhips  to 
which  Britijh  merchants  are  expofed,  but  from  a  due 
attention  to  the  policy  of  the  Government,  under  the 
known  fad  of  an  exifling  fcarcity  of  grain  in  this 
country,  that  the  Court  is  difpofed  to  give  the  utmoft 
effeA  to  thefe  com  licences,  and  to  exped,  that  on  the 
part  of  the  captors  no  unnecefTary  difEculties  will  be 
thrown  in  the  way  of  reftitution,  when  the  moft  fatif- 
faftory  information  has  been  oflFered  them  by  the  mer- 
chants of  this  country.  ITie  Court  has,  in  other 
inftances,  extended  the  time  for  licences,  on  account 
of  impediments  ariling  in  the  ports  of  the  enemy ;  and 
His  Majefty's  Government  has  in  thefe  cafes  felt  the 
fame  neceffity.  Succeffive  Orders  in  Council  havQi 
extended  the  periods  for  the  expiration  of  licences  for 
the  importation  of  grain,  where  impediments  have 
arifen  to  prevent  their  being  carried  into  eflFedk  fooner. 
This  is  a  fa£t  of  which  the  captors  can  hardly  have  been 
ignorant.  Nor  cm  I  conftrue  the  intention  of  His  Ma- 
jefly*&  Government  fo  narrowly  as  to  fuppofe,  as  has 

9  B  2  been 


i8ia 


36Z  CASES  DETERMINED  IN  THE 

The         been  fuggefted,  that  the  impediments  in  the  contem- 
Jl^__^'  plation  of  the  Government  were  folely  thofe  attcnd- 
May  30*,     ing  the  clearing  out  of  the  veffels  from  the  enemy's 
ports.     The  indulgence  mud  embrace  alfo  the  diffi- 
culty of  procuring  (hips  for  the  purpofe,  and  all  other 
infurmountable  impediments,  of  whatever  defcription. 
In  the  prefent  cafe  the  caufe  of  the  delay  has  been  ex- 
plained ;  but  as  this  licence  is  out  of  date>  it  is  fug- 
t    gefted  that  it  may  have  been  ufed  before,  and  it  has 
been  urged  againft  the  claimants,  that  they  have  not 
negatived  that  imputation.   I  (hall  certainly  not  require 
that  to  be  done ;  where  there  is  nothing  to  raife  a  fuf- 
picion  of  fuch  an  abufe  of  the  indulgence,  I  will  not 
by  fuch  an  onus  upon  the  Britijh  merchant.     This  is 
the  firil  cafe  in  which  I  have  had  an  opportunity  of 
delivering  my  fentiments  on  this  fubjefl,  and  I  wiih 
them  to  be  attended  to  by  captors.    As  it  is  the  firft 
cafe  of  this  clafs,  I  (hall  give  the  captors  their  ez- 
pences ;  but  I  wifh  it  to  be  underftood,  that  I  will  not 
do  it  in  any  future  cafe  afiling    imder   the  fame 
circttmilances. 


HIGH  COURT  or  ACMIRAtTV.  363 


HENRIETTA,  Torbiornsen.  ^ic/v^xft, 

28x0. 

^HIS  was  the  cafe  of  a  Danijh  veffel,  proceeding  Lkehce  to  im- 
with  a  cargo  of  Rye  from  Fannoe  to  Leith,  under  J!^^^^. 
a  licence  allowing  her  to  import  permitted  articles  into  cientforthevoy. 
any  port  of  this  country  north  of  Z)w^r,  but  ultimately  port, Vkh  an  ui- 
with  th  ^  intention  of  going  on  to  North  Bergen  with  tot^^'^r 
her  cargo,  after  paying  the  tonnage  duties  at  Leith^  and  *"*™^  ■^*'  p'^T'  ' 
obtaining  permiflion  to  go  there  if  it  could  be  had.        dutWs. 


Judgment. 

Sir  William  Scott. — I  am  inclined  to  think  that  this 
is  a  faii^cafe  on  the  part  of  the  mafter,  and  that  it 
would  be  narrowing  the  conftrudion  too  much  to  fay, 
that  a  deftination  to  Leitb  to  pay  tonnage  duties  is  not 
a  good  execution  of  the  licence.  The  licence  autho. 
rizes  the  importation  of 'a  cargo  into  Leitb  from  the 
port  of  the  enemy,  and  the  mafter  fays  he  intended  to 
go  on  to  Bergen  after  payment  of  the  duties  at  th^ 
Britijh  port ;  but  this  intention  muft  be  underftood 
with  reference  to  the  authority  and  permiflion  of  the 
Government  of  this  country  fubfequently  to  be  ob- 
tained.  I  do  not  fee  how  that  ulterior  purpofe  can 
vitiate  the  licence  for  the  voyage  to  Leitb ;  it  is  but 
fair  to  fuppofe,  that  on  the  arrival  of  the  veflel  there, 
application  would  have  been  made  to  Government  for 
a  frefli  licence  to  proceed  to  Bergen.  It  might  not  be 
poflible  for  the  parties  in  a  foreign  port  to  obtain  the 
cxa€t  kind  of  licence  that  would  authorize  the  con- 
tinuous  voyage  to  Bergen^  and  therefore  they  divide 
die  voyage,  and  proceed  firft  to  a  Britijh  port,  avowing 
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YIj^        the  purpofc  of  going  on  to  Norway  at  the  bottom  of 
HtwKiKTTA.  jjjg  licence.    Had  the  veffel  been  captured  on  the  ulte* 
jWy  3\ft,     rior  branch  of  the  voyage,  with  only  this  licence  on 
^^^        board,  the  cafe  would  have  been  different ;  but  (he  i 
aftually  proceeding  to  the  port  of  Leitb  at  the  time  o 
capture,  and   under  a  fufficient  protedion  £Dr  tha: 
branch  of  the  voyage.     I  fliall,  therefore,  rcftor^^ 
allowing  the  captors  their  cxpences. 


^KTS^xft,  NICOLINE,  Ni£i.soN. 

i8xa 


Judgment. 

Ucenct 

corn  froi ^^  .  •      •  •  •         /> 

nark  to  Norway       Whether  this  fliip  is  entitled  to  prote£iion  from 


towrry  QIR  JVUIiam  Scott.^Thc  queftion  in  this  cafe  is, 

corn  from  Drw-    O   ---.      -  i  •      «  •       .  .  ^    i  « •  r 


concealed—  ""  the  Uceuce  on  board  ?  for  if  not,  as  Danijh  property, 
Ceodemnition.    ^^  ^^g-^j  ^jjj  y^  ^^^^q^  ^^  condemnation.    No  prin. 

dple,  applicable  to  queftions  of  this  nature,  is  better 
founded  in  reafon  and  juftice  than  that  all  perfons 
trading  under  the  prote£Hon  of  licences,  are  bound  to 
zdi  with  the  pureft  good  faith,  and  the  obligation  is 
in  no  degree  diminiihed  where  the  privilege  is  granted 
to  an  enemy.    Now,  what  is  the  cafe  here  ?    The 
veiTel  is  permitted,  by  the  licence  on  board,  to  proi 
ceed  with  a  cargo  of  com  only,  from  Denmark  to 
Norway y  firft  touching  at  Leitb  to  pay  tonnage  duties; 
but  it  turns  out  that  a  quantity  of  fire-arms  of  dif« 
ferent  defcriptions  have  been  fovmd  flowed  away  under 
the  cargo.     It  is  impoifible  to  fuppofe,  that  by  grants 
ing  a  licence  to  carry  com,  it  was  ever  intended  by 
His  Majefty's  Government  to  permit  the  tranfport  of 
{U'ticles  of  this  noxious  defcription  from  Denmark  txx 
tt}?  ports  of  N^rvfa^^  whict)  ar$  crQw4e4  with  priva^ 
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teers.    I  have  no  doubt  that  this  breach  of  good  faith        The 
amounts  to  a  total  defeafance  of  the  licence^  and  con-       'co"m«> 


fequently  that    the    Ihip  and  cargo  muft  be  con*     Augn/iitt^ 
demned.  **'^' 


WOLFARTH,  Harting.  Am/iift. 

'T^HIS  was  the  cafe  of  a  F ruffian  veffel,  which  was  Ucmottofoi^ 
captured  on  a  voyage  from  Stetiin  to  5/.  Peterburg^  S  battS^cS^ 
for  the  purpoie  of  bringing  a  cargo  of  tallow  and  hemp  ©aboard— c«i- 
to  this  country  from  the  latter  port,  under  a  licence 
which  was  on  board  the  veflel  at  the  time  of  the  cap- 
ture, and  which  enabled  her  to  go  there  only  in  ballaft. 
The  mafter  had  a  quantity  of  beech  wood  on  board, 
which,  in  his  depofition,  he  defcrihed  as  ballaft,  but  the 
cabin-boy,  in  his  evidence,  ftated  it  to  be  half  a  cargo. 

Judgment. 

Sir  William  Scott. — ^This  is  conduft  which  it  becomes 
this  Court  to  watch  with  the  utmoft  jealoufy.  If  the 
condition  of  the  licence  is  fuch,  that  the  veflel  is  to 
proceed  to  the  enemy's  port  in  ballaft,  it  is  obvious 
that  {he  cannot  be  permitted  to  carry  thither  any  thing 
that  comes  fairly  within  the  defcription  of  cargo.  Here 
is  a  certificate  of  origin  on  board,  which  in  itfelf  i$ 
fufficient  to  give  that  charafter  to  the  commodities  on 
boards  and  to  fay,  that  indulgence  is  to  be  fliewn  in 
this  cafe  merely  becaufe  the  amount  of  the  cargo  is 
only  equal  to  half  the  tonnage  of  the  fliip,  is  to  fay, 
that  the  Orders  in  Council  fliall  be  carried  into  effect 
to  the  extent  of  a  njoiety  only. 

Ship  and  qu-go  condemned* 
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Ausn^t^,  EMMA,  Mallgren. 


Judgment. 

'^^&.  S^^  ^-  Scott.— This  is  the  cafe  of  a  veffel  which  waf 
^^?2^bi^^h  'captured  on  a  voyage  from  Riga  to  Gottenburg  for 
faJUn^-SR^^  orders,  and  I  am  certainly  by  no  means  difpofed  to  rela^^ 
tion.  thft  rule   prohibiting  veflels  with   licences   to  this 

country  from  going  into  any  interdided  port  for 
orders.  When  the  cjapture  took  place,  the  port$ 
of  Sweden  had  become  interdided  port^  to  thjs  veffel, 
under  the  order  7th  January ;  but  it  does  not  appear^ 
that  ^t  the  \\xcit  w^ei^  the  veffel  failed,  the  parties  at 
tiiga  had  any  knowledge  of  the  exclufion  of  tl^e 
Britijh  flag  from  the  ports  of  Sweden ;  that  exclu; 
,  fion  did  not  take  place  till  the  24th  of  Aprils  and 
this  veffel  failed  from  Riga  on  the  24th  of  Maj. 
There  \yas,  indeed^  fomething  of  a  rumour  pre- 
valent at  Riga  at  the  time  that  fuc|^  was  the  ftatf 
of  things  in  Sweden^  but  not  in  fuch  a  (hape  as  would 
neceffarily  induce  an  aftual  belief  of  it ;  and  I  fliall, 
therefore,  permit  eviderice  to  be  brought  in  for  th? 
purpofe  of  (hewing  whether  the  faft  was  publicly 
loiown  at  Riga  when  th^  fhip  failed. 

Ultimately  reftored,  as  it  was  not  fhewn  that  th? 
fact  of  the  exclufion  of  the  Britijh  flag  from  the  ports 
qS  Sweden  was  known  at  Riga  when  the  fhip  failed. 
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FRAU  MAGDALENA,  Hansen.  ««•»«*. 

1811. 

Judgment. 
CIR  WU/iam  Sro//.— This  was  the  cafe  of  a  Danifi  Toociiiiigttiti- 

veffel  captured  on  a  voyage  from  5/.  Peierjburg  to  <^er»— ZkLw 
London^  under  a  licence,  but  with  diredKons  to  touch  ^^J^^^^f*^ 
at  Neuftadt  for  orders.  A  claim  has  been  given  for 
the  (hip  as  coming  to  London^  and  for  part  of  the 
cargo  only  as  configned  to  a  houfe  of  credit  in 
this  town.  In  fupport  of  this  affertion,  a  letter  of 
^idvice  is  referred  to,  by  which  the  Britijh  claimants 
fay,  that  they  were  empowered  to  difpofe  of  this  por- 
tion of  the  cargo,  and  that  they  believe  the  voyage 
was  to  end  in  a  port  of  this  country.  But  that  is  mat- 
ter of  belief  only.  In  point  of  fafl:  they  know  nothing 
of  the  tranfaftion,  but  from  the  letter  on  board,  which 
is  not  fufficient ;  for  it  can  be  matter  of  no  great  dif- 
ficulty for  the  foreign  fhippers  to  write  a  letter  to  that 
effed  to  their  correfpondents  here,  and  to  countermand 
it  Jtfterwards,  if  they  (hould  be  able  to  difpofe  of  theip 
cargo  elfewhere.  It  is  faid,  that  all  the  evidence  in 
the  cafe  fupports  the  averment  of  an  aftgal  deftination 
to  London.  That  is  not  fo ;  the  matter  was  to  call  at 
Neujiadt  for  orders,  which  might  havei  been  of  a  con- 
trary tenor,  direfting  him  to  deliver  his  cargo  in  that 
port. 

It  has  been  repeatedly  decided,  in  cafes  of 
blockade,  and  this  clafs  of  cafes  mvift  be  decided  by 
analogy  to  the  rules  of  blockade,  that  a  veffel  cannot 
be  permitted  to  touch  at  an  interdifted  port  for  orders, 
under  a  licence  for  a  direft  voyage  to  this  country. 

This 
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The         This  is  a  rule  which  the  Court  has  felt  it  ncceffary 
^jJoALtvA.  rigidly  to  adhere  to,  except  in  thofe  cafes  where  th 
1^  veffel  had  quitted  the  intermediate  port  with  the  iden- 

^g jY^p      tical  cargo  fhe  had  carried  in,  and  was  adually  proceed 
ing  for  England  at  the  time  of  capture.   In  thofe 
the  prefumption  that  there  was  an  intention  of  deliver  ^ 
ing  at  the  intermediate  port  was  repelled  by  the  fa£b^ 
that  the  flup  had  come  out  again  with  the  fame  cargo^ 
and  the  Court  therefore  relaxed  the  rule.     The  rule  Is 
founded  not  only  upon  the  prefumption,  that  at  the 
intermediate  port  the  veffel  might  receive  another 
deftination;  but  that  (he  might,  aftually  deliver  her 
cargo  in  that  very  port.     The  Court  cannot  enquire, 
nor  has  it  the  means  of  afcertaining  whether  there  was 
any  mala  Jides  in  the  contemplation  of  the  parties ;  it 
can  merely  look  to  the  faft  whether  the  veflel  was 
going  to  an  interdicted  port  or  not,  and  if  fo,  the  pre- 
fumption of  law  mufl  be,  that  (he  was  going  thither 
for  the  purpofe  of  violating  the  licence.  The  faft  may, 
in  fome  cafes,  be  otherwife,  and  the  rule  may  at  times 
operate  with  feverity  upon  innocent  perfons  ;  but  it  i$ 
a  facrifice  which  muft  be  made  to  the  general  fecurity. 
In  the  prefent  inftance  the  parties  may,  for  any  thmg 
that  appears,  have  intended  to  aft  hon«ftly,  but  they 
are  doing  fhat  which  in  exprefs  terms  the  law  of  this 
country  prohibit;s,  and  I  mufl:  therefore  hold  this  fhip 
and  cargo  fubjeQ;  to  condeipnaUoii, 


HIGH  COURT  OF  ADMIRALTY.  ^6^ 


HOPPET,  Hai^bero,  ^i;-  «•• 

Judgment. 
gIR  IVilliam  Scoti.-^Thk  veffcl  was  .proceeding,  atT«icHi«gt 

the  time  of  capture,  on  a  voyage  from  St.  Petetf*  ^  otdenJ^ 
burg  to  London,  under  a  licence  permitting  her  to  come  J^JS^t!^ 
to  this  country  after  touching  at  a  Swedijh  port  for  Eeftiww*. 
orders ;  and  it  is  the  firft  licence  of  the  kind  that  has 
come  before  the  Court.  The  general  principle  main- 
tained by  this  Court  has  been,  that  a  veflel  proceeding 
under  licence  from  an  i^terdided  port  to  a  port  of  this 
country,  is  not  at  liberty  to  touch  at  another  interdided 
port  for  orders.  But  for  reafons  which  have  approved 
themfelves  undoubtedly  to  the  Government  of  this 
country,  licences  have  been  granted,  containing  the 
exprefs  permiffion  to  call  at  Swedijb  ports  for  inftruc* 
tioa.  It  is  the  clear  duly  of  this  Court  to  uphold  the 
intention  of  His  Majefty's  Government,  by  granting 
to  the  claimants  immediate  rellitution ;  and  as  the 
▼oyage  has  been  defeated  by  the  feizure,  I  (hall  not 
allow  the  captor  his  expences,  who  with  this  licence 
flaring  him  in  the  face,  had  certainly  no  right  to  iuter^ 

rvpt  this  courfe  of  the  tranfa£tion. 
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tofajl 
vnderany  flag 
except  the 
/rmcA,  held  to 
exclude  French 


CopideoMittieB* 


BOURSE,  alias  GVTE  ERWAGTUNG. 

Judgment. 
CIR  William  Scoti. — ^This  is  the  cafe  of  a  veffel  navi- 
gating under  Pruffian  colours,  but  in  reality  be- 
longing to  French  owners.  The  (hip  was  captured  on 
a  voyage  from  Bourdeaux  to  London^  under  a  licence 
permitting  her  to  fail  under  any  fia^  except  the  French  \ 
and  the  queftlon  is,  Whether  the  (hip  is  entitled  to 
protection  ?  The  cargo,  which  belongs  to  other  par- 
ties and  is  not  involved  in  the  queftion,  has  been 
reftored  by  confent.  It  has  always  appeared  to  mc, 
that  the  exception  of  the  French  flag  o^ily  is  not  very 
clear  and  intelligible ;  but  if  I  am  called  upon  to  con- 
ftrue  it,  I  am  inclined  to  hold,  that  a  veflel  being 
French  property  was  intended  to  be  excluded  from 
the  benefit  of  the  licence,  although  not  accompanied 
wrh  the  formal  charafteriftic  of  -the  French  flag- 
Wherever,  therefore,  thefe  words  **  bearing  any  flag 
*'  except  the  French^^  have  prefented  tbemfelves  to 
the  notice  of  the  Court,  It  has  felt  the  neceflity  of 
giving  them  a  more  fubftantive  meaning,  as  excluding 
French  interefts,  and  has  held,  that  where  French  inte- 
refts  clearly  appear,  the  veflel  c?»inot  be  protedbed  by 
the  mere  abfence  of  the  French  flag.  If  otherwife,  the 
whole  French  navigation  might  be  conduced  with  the 
utmoft  fafety,  nothing  elfe  being  requifite  but  that  a 
foreign  flag  fhould  be  fubfl:ituted  for  the  French.  It 
does  not  appear  to  me,  that  it  could  be  the  intention 
of  the  State  to  give  that  accommodation  to  the  public 
enemy.  If  I  am  wrong  in  this  fuppofition,  the  error 
mufl:  be  corrected  by  fuperior  authority.  In  the  pre- 
fent  cafe  the  veflel  is  navigating  under  the  PnuJ/ian  flag, 
but  the  property  is  proved  to  be  French:^  and  I  fliall 

thercfqre  condemn  the  fliip. 
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JONGE  CLARA,  Stevens.  Anguji  7*, 

1811. 

Judgment. 
^IR  William  Scott. — ^This  is  the  cafe  of  a  veffel  taken  Lkeofeto  m 
on  a  voyage  from  Bourdeaux  to  London^  with  a  e^*|J!e"e^ 
cargo  of  wine,  feeds,  cream  of  tartar,  verdigreafe,  ^^'^^H, 
capers,  and  other  goods.     A  claim  is  given  in  for  penyofpcrfont 

t/i*.  ,  in  countries  un- 

the  Ihip  and  cargo,  as  proteded  under  the  licence  on  expeaediy  on- 
board, permitting  this  veffel,  under  any  flag  except  wwie  enga^Si  S[ 
the  Frencby  to  export  from  Londm  and  Poole,  to  any  f^^^^. 
port  in  France  between  VOrimt  and  the  river  Garonne^  ftmaiun  of  the 
any  articles  which  by  law  might  be  exported,  except  licence  as  to  the 
cotton  wool,  and  to  import  in  return  a  cargo  of  grain,  2I1^n^ 
meal,  flour,   burr-ftones,  feeds,   French  cambricks,  ^ri^d^i^ 
lawns,  olive  oil,  and  wine ;  upon  condition  that  the  without  frci^ 
veffel  importing  the  wine,  fhould  have  exported  to 
France  under  the  fame  licence,  Britijh  or  Eaji  India 
manufadured  goods,  fugar  and  coffee,  and  that  the 
cargo  fo  to  be  imported,  fliould  coniifl:  of  two-thirds   * 
in  bulk  of  grain,  meal,  flour,  and  feeds,  and  in  no 
cafe  of  more  than  one-third  in  bulk  of  wine.     The 
ihip  is  the  property  of  a  perfon  at  Embden,  and  it  is 
contended  by  the  captors,  that  in  confequence  of  the 
annexation  of  that  place  to  France^  this  veffel  is  now 
liable  to  be  confidered  as  the  property  of  a  French 
fubjeft.     But  I  obferve  that  the  fliip  is  defcribed  by 
name  in  the  licence  which  was  granted  for  its  protec- 
tion while  engaged  in  Britijh  commerce,  and  it  can 
hardly  be  contended,  that  a  fudden  and  unexpefted 
change  in  the  political  relations  of  the  country  to  which 
(he  belonged  fliould  deprive  her  of  that  protedion  if 
the  parties  have  afted  fairly  under  it.     It  is  a  known 
fail,  that  many  vcflisls  belonging  to  countries  annexed 

to 
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Th«         to  Trance  have  obtained  licences,  and  that  no  alter- 
joKOB  CLAtA.  ^^j^^  ^^  ^j^  jj^  ^j^^^  xt^^^Qi  until  February  of  the 

Ai^  7th,     prefent  year. 

But  it  has  been  further  urged  on .  the  part  of  the 
captors^  that  this  licence  has  been  violated  in  many 
refpeds ;  that  the  quality  of  the  outward  and  return 
cargoes  were  not  fuch  as  are  permitted  by  the  licence, 
and  that  it  had  expired  before  it  was  made  ufe  of.  It 
is  faid,  that  by  this  licence  the  parties  were  bound  to 
carry  out  Briiijb  or  "Eaji  India  manufadured  goods, 
fugar  or  coffee,  to  the  amount  at  lead  of  one-third  of 
the  tonnage ;  and  that  in  point  of  £a&,  the  outward 
cargo  confided  of  falted  cod-fi(h  and  herrings.  In 
my  apprehenfion,  thefe  goods  are  fufEciently  withia 
the  fpirit  and  meaning  of  the  licence ;  they  are  not  in 
a  date  of  nature ;  they  were  cured  in  this  country ; 
they  are  articles  which  have  received  the  aid  of  Britijh 
ihdudry,  and  in  which  the  commerce  of  the  country 
is  deeply  intereded.  Indeed,  if  any  doubt  could  arife 
upon  the  fubjeft,  the  cudom-houfe  clearance,  where 
the  nature  of  the  articles  compofing  the  outward  cargo 
mud  have  been  fully  underdood,  would  put  the  quef* 
tion  at  red. 

Another  obje£tion  darted  is,  that  the  veffel  has  fome 
goods  on  board  which  are  not  permitted  by  the  licence, 
which  provides,  that  the  return  cargo  fliall  confid  of 
grain,  meal,  flour,  and  feeds,  and  in  no  cafe  of  more 
than  one-third  of  wine :  And  it  is  thence  contended, 
that  in  conformity  with  the  terms  of  the  licetice,  the 
cargo  mud  neceOarily  confid  of  two-thirds  of  the  firft 
defcriptions,  and  that  this  condition  is  zjine  qua  mn^ 
and  that  where  it  is  not  complied  with  the  licence  is 
vitiated  in  ioio.  I  cannot  think  fo ;  as  it  appears  to 
me,  that  the  redri£tion  is  thrown  looie  by  the  words 
\^  in  no  cafe^*  which  immediately  follow;  beeaufe, 

5  fuppofing 


\ 


HIGH  COURT  OF  ADMIRALTY.  373 

fuppoiing  the  parties  were  not  to  be  permitted  to  fub-  The 
(Utute  any  other  articles,  thofe  words,  which  qualify  ***"' 
and  mitigate  the  preceding  imperative  words,  would  Augufi  yu^ 
be  nugatory.  I  am  therefore  inclined  to  holdj^  that 
the  terms  of  the  licence  are  fufficiently  fatisfied  if  the 
quantity  of  wine  does  not  exceed  one-third  of  the  ton« 
nage.  There  are  other  goods  on  board  which  are  not 
within  the  enumeration  of  the  licence,  and  they  muft 
of  courfe  be  condemned,  but  the  penal  confequences 
will  not  go  to  afieft  the  licence.  It  would  ^11  ejc- 
tremely  hard  upon  the  commercial  interefts  of  the 
country,  if  the  innocent  goods  of  one  merchant  (hould 
be  confifcated  on  account  of  the  mifconduft  of  an. 
other.  Such  a  pofition  would  carry  the  doQrine  of 
infedion  beyond  what  is  done  even  in  cafes  of  contra- 
band,  where  the  penalty  attaches  only  to  the  property 
belonging  to  the  fame  owner. 

I  cannot  admit  that  this  licence  has  been  vitiated  on 
any  fuch  grounds  as  thofe  which  I  have  adverted  to ;  but 
there  is  a  farther  obje£Uon,  which  is,  that  this  licence 
was  granted  on  the  2d  Odober  1 8 1  o  for  four  months, 
tnd  it  appears  that  the  fhip  was  captured  fo  late  as  the 
4th  July  181 1.  This  certainly  is  a  circumftance 
which  requires  the  fulleft  and  moft  fatisfaftory  expla- 
nation^  for  parties  are  bound  to  adhere  to  the  terms  of 
the  licence  under  which  they  claim  proteftion,  unlefs 
they  can  fhew  that  they  were  prevented  from  fo  doing 
by  fome  unavoidable  impediment.  Licences  are 
granted  upon  the  exigency  of  the  moment,  and  it  is 
obvious,  that  ftrong  reafons  of  policy  may  operate  with 
His  Majefty's  Government  to  caufe  or  to  prevent  the 
granting  of  them  at  different  time^ ;  and  it  is  the 
buiinefs  of  the  Government,  and  not  o£xhe  private 
merchant,  to  fay  at  what  periods  this  permitted  inters 
courfe  with  the  ports  of  the  enemy  (hall  take  place. 

Wherever 
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The  Wherever  the  licence  has  been  out  of  date,  the  Court 

owoK  Y^^  ^^^  fhewn  a  difpofition  to  be  pedantically  narroW 

AMgnji  7tb,  ,  on  this  point,  or  to  notice  a  trifling  excefs ;  but  here 
I  thi|^  it  highly  neceflary  to  call  upoil  the  parties  for 
fome  explanation  of  the  delay.  In  fofmer  cafes  the 
Court  has  held  the  embargo  of  the  enemy  to  be  a  fuf- 
ficient  excufe,  thinking  it  hard,  that  through  the  afi 
of  the  enemy  the  Britijh  merchant  fliould  lofe  the 
benefit  intended  him  by  his  own  Government^  which 
would  be  in  effed  to  place  him  at  the  mercy  of  the 
enemy.  But  then  the  embargo  mufl  be  fatisfa&orily 
proved^  The  Court  cannot  {o  conftrue  a  licence,  as 
to  allow  a  (hip  to  proceed  to  the  enemy's  port,  and  to 
remain  there  an  unlimitea  time  at  the  difcretion  of 
the  parties*  Now  it  is  certainly  unfavourable  to  this 
cafe,  that  no  charter-party  is  exhibited,  binding  the 
mafler  to  return,  and  I  obferve  alfo,  that  the  papers 
on  board  feem  to  reprefent  the  lading  of  thd^eflfel  as 
having  taken  place  fo  late  as  May  and  June  \  a  delay 
which  mud  be  fatal  to  the  cafe,  unlefs  it  can  be  fhewn 
that  there  was  an  embargo.  The  mafter  fays,  that  he 
was  under  an  embargo  from  January  to  the  middle  dl 
June^  but  this  cannot  be  confidered  as  a  matter  proved 
upon  his  mere  averment.  The  utmoft  indulgence 
i  can  (hew  the  claimants,  is  to  allow  them  to  eflabliih 
that  fa£t  by  other  evidence,  and  fuch  evidence  they 
imift  poflefs,  as  I  conceive  it  to  be  impofSble  that  the 
merchants  in  this  country  fhould  not  have  received 
fome  intimation  of  the  caufe  of  the  detention  of  the 
veflfel  during  fo  many  months^ 

On  afubfequent  day  the  Court,  upon  the  produc- 
tion of  the  further  proof,  reflored  the  fhip  and  the 
wine,  but  refufed  freight  and  expences  to  the  neutral 
mafler  upon  the  non-enumerated  goods  condemued| 
as  the  veflel  was  not  privileged  to  carry  them*  ' 
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MINERVA,  Davidson.  ^^xiT^* 

^HIS  was  the  cafe  of  a  veffel  under  Danijh  colours,  LieeuMon  con- 
withacargb  ofdeals,lathwood,ftaves,&c.  captured  2xL^h^^^M^ 
on  a  voyage  from  Chrijiianf and  io  Jerfey.     A  licence  ^^^jj^ 
Was  obtained  for  this  veflel  by  name,  by  which  it  was 
provided  that  Ihe  fhould  go  to  Leithy  there  to  take 
convoy  to  the  Downs  or  Portfmouih^  and  from  thence 
to  take  convoy  for  Jerfey.    The  veffel  had  not  gone  to 
Leithy  but  was  fleering  to  Tarmouih  to  take  convoy 
there  ;  and  the  queftion^  therefore  was,  whether  the 
Court,  under  fuch  circumftances,  could  fay  that  the 
licence  had  been  fuffidently  complied  with« 


Judgment. 

Sir  fV.  Scott. — This  is  the  cafe  of  a  veffel  which  is 
claimed  as  protected  under  a  licence ;  the  cargo 
is  afferted  to  belong  to  Britijh  merchants,  but  I 
do  not  obferve  that  it  is  fo  fettforth  in  the  claim.  It 
is  a  licence  wluch  is  granted  for  this  particular  fhip 
to  carry  a  cargo  from  Chrijlianfand  to  Jerfey ^  on  the 
condition  that  (he  ihall  touch  at  Leitb  for  convoy.  The 
licence  is  granted  to  thefe  Britijh  merchants  on  a 
condition  for  which  they  are  refponfible ;  they  flipu* 
late  with  Government  for  a  due  obfervance  of  the  termt 
of  the  licence,  and  if  the  terms  are  departed  from  in 
any  effential  point,  the  Court  cannot  protect  the  parties 
from  the  inevitable  confequences.  The  queftion  then 
is,  has  this  licence  been  virtually  and  fubftantially 
carried  into  execution  ?  Certainly  not.    Here  is  not 

voL.z*  cc'  a  mere 
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Tha        a  mere  departure  from  a  fubordinate  reguladon,  it  is 
,  a  fundamental  condition  of  the  licence,  without  which 


v 


oaober  igth  it  would  not  have  been  granted.  The  Court  is  not 
called  upon  to  enquire  into  the  reafons  of  this  regula- 
tion,  but  it  is  highly  probable  that  His  Majefty's  Go- 
vernment may  think  it  proper  that  veflfels  with  cargoes 
of  this  defcription  on  board  (hould  take  convoy  at 
Leii/jj  that  they  may  be  fubje£t  to  Britijh  infpedioQ 
in  that  part  of  their  navigation  which  brings  them  mto 
the  neighbourhood  of  the  ports  of  the  enemy.  It  is 
evidently  introduced  for  that  purpofe,  and  bdng  fo 
can  never  be  confidered  as  a  condition  to  be  waved 
at  the  option  of  the  party  who  has  accepted  it.— The 
condition  is  fundamental^  and  the  breach  of  it  mufi 
be  fatal.  It  is  not  for  me  to  relax  thofe  terms  on 
which  the  publick  wifdom  has  deemed  the  conveyance 
of  fuch  articles  to  be  confiftent  with  the  publidc 
faftty. 


^^g/**'  ST.  IVAN,  Wacklin. 

Licence  obtained  'X'HIS  was  the  cafe  of  a  Ruffian  veflfd  with  a  cargo 
the  date  of  the  01  pitch  and  tar,  which  had  failtd  from  Uleabori 

P&T       "I  FirilanJ,  on  the  i6th  of  July  i8i  i,  for  Londun,  and 

was  captured  on  the  following  day.  A  claim  was 
given  by  the  confignees  in  this  country  for  the  cargo 
as  Swedijh  property,  ftating  that  they  had  received  a 
letter  from  the  owners,  dated  nth  July  i8i  i,  dired- 
ing  them  to  apply  to  His  Majefty's  Government  for  a 
licence  permitting  the  fhip  St.  Ivan  to  proceed  from 
a  port  in  Sweden  to  the  port  of  London  with  a  cvgfi 
of  pitch  and  tar.  Application  was  accordingly  made 
by  them  at  the  Council  O^ce,  and  a  licence  was 

granted, 


/% 
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granted,  dated  30th  July  181 1,  which  was  annexed      ^  The 
to' the  claim,  together  with  a  letter  addrefled  to  the 


^7.7 


confignees  by  the  owners,   dated   nth  July  iSiij     .ivb».iath, 
iftating  that  they  had  ordered  the  matter  to  fail  with- 
out  waiting  for  the  licence,  in  order  to  avoid  delay. 

Judgment, 

Sir  Pf^.  ScoiU — ^This  fhip,  which  is  clearly  Ruffian 
property,  was  captured  on  the  lyxhoi  July  181 1,  on 
a  voyage  from  Uleaborg  to  I^ondan  with  a  cargo  of 
pitch  and  tar.  The  fliip  is  claimed  as  protected  under 
9  licence,  dated  30th  July  iSii^  which  is  many  days 
after  the  capture  ;  the  queftion  therefore  is,  whether* 
the  licence,  which  is  annexed  to  the  claim,  can  by 
any  means  have  a  retroaftive  effeft  fo  as  to  protedt 
this  (hip  and  cargo,  and  I  am  clearly  of  opinion  that 
it  cannot. 

The  ftatute  (^)  which  authorizes  the  Council  to  (o)  48® 
grant  fuch  licences  as  His  Majetty  was  in  the  habit 
of  granting,  can  be  carried  no  further  than  the  term 
licence,  which  is  an  inftrument  in  its  very  nature  pro- 
fpedive,  pointing  to  fomething  that  has  not  yet  been 
done,  and  cannot  be  done  at  all  without  fuch  per- 
miilion.  Where  the  a£t  has  been  already  done,  and. 
requires  to  be  upheld,  it  mutt  be  by  an  exprefs  confir- 
mation of  the  a£k  itfelf,  or  by  an  indemnity  granted 
tb  the  party  j  but  a  licence  neceflarily  looks  to  that 
which  yet  remains  to  be  done,  and  can  extend  its  in- 
fluence only  to  future  operations.  ;  It  is  true  that  it 
has  been  held  in  this  Court  as  well  as  in  the  Courts  of 
Common  Law  (for  there  have  been  decifions  expreisly 
upon  this  point),  that  the  King  m^y,  for  reafons  of 
State,  releafe  a  prize  as  againft  the  intereft  of  the  cap- 
tors. The  captors  bring  in  then:  prizes  fubjed  to 
fuch  interpofition  on  the  part  of  the  Crown^  but  it  is 

c  c  2  of 


378  CASES  DETERMINED  IN  THE 

tim        of  very  rare  occurrence,  and  fpeaking  with  all  dot 
^'  ^^^*      rwerencc  ought  to  be  of  rare  occurrencey  and  only 


^<w.  uOi.  ynder  very  fpecial  circumftances }  as  for  ioftancci 
^'**  where  the  detention  of  the  veflel  may  be  detrimeiiu} 
to  the  general  interefts  of  the  country.  In  fuch  c^t$ 
there  can  be  no  ferious  doubt  of  the  authority  or  of 
the  intentions  of  the  Crown*  Jhe  order  for  releafe 
redtes  the  capture  and  deteiuionj  and  proves  the 
knowledge  and  intention  of  the  Crown  zGdag  upon 
tbofe  fafis.  But  the  Council  has  no^luch  power, 
and  could  have  no  intention  to  go  beyond  the  powen 
conveyed  to  it  by  the  a£l  pf  Parliament ;  which  e& 
tends  only  to  the  granting  of  licences. 

In  the  prefent  inftance,  when  the  licence  was 
supplied  for,  it  wa3  totally  withdrawn  from  the 
j^nowledge  of  the  Council  that  the  Ihip  had  failed) 
(UU  lefs  that  fhe  had  been  taken ;  for  the  licence 
is  granted  ^'  Upon  condition  that  the  veflfel  fliall  clear 
*^  out  from  the  port  of  Ore^rund  on  or  about  the  firft 
•*  da^y  of  September  1811."  The  licence,  therefore, 
is  clearly  out  of  the  q^ueftion,  although  the  parties 
feem  with  great  fincerity  to  have  relied  on  it  for  pro 
te£tion,  as  I  obferve  the  matter,  in  his  inftrudioBS,  ti 
told  to  proceed  to  Hano  to  join  convoy,  and  that  there 
he  will  receive  the  licence  expe&ed  from  England* 
But  whatever  may  have  been  their  expedations  or 
intentions  it  cannot  avail  them,  and  it  only  remains 
for  me  to  confider,  whether  the  cargo  can  be  pro- 
te£ked  on  any  other  ground.  A$  to  the  fliip,  there 
can  be  no  doubt  what  mud  be  its  fate,  as  R^ia  is  at 
war  with  this  country.  The  cargo»  which  is  docu- 
mented as  Ruffian  property,  the  mafter  lays  was  to  be 
delivered  in  London  on  account  of  the  owner  of  die 
veflel,  as  he  believes,  upon  the  information  he  deriycd 
from  the  owner  in  FaUand^  and  in  this  he  is  con- 
firmed by  all  the  fbip*s  papers.    It  is  tru^  a  claim  has 

beeo 
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been  given  on  behalf  of  the  houfe  of  Falcke  and  Cd^        Tim 


of  Siockbolmy  in  oppofition  to  the  fhip's  papers  and  .....^lll J, 
the  depofitions ;  fuch  claims,  in  oppofition  to  the  Ntn^.  xMh» 
original  evidence,  have  been  in  fome  few  inftances  and 
under  very  ftrong  circumftances  admitted,  but  \ritb 
the  utmofl  jealoufy  and  caution,  and  never  withou^ 
an  explaiiadon  in  the  claim.  Here,  on  the  contrary , 
no  explanation,  no  evidence  is  offered  in  fupport  p£ 
diis  Sivedijh  claim ;  it  refts  upon  the  mere  broad  ad 
Sertion  of  Swedijh  property.  Under  fuch  drcunu 
ftances  I  am  bound  to  fay  the  claim  cannot  be  ad- 
mitted ;  and  the  cargo,  therefore,  as  Ruffian  property^ 
mud  follow  the  fate  of  the  ihip. 


HECTOR,  Eels.  jvovost^ 

i8xi. 


npHIS  was  the  cafe  of  a  veffel,  under  American  conditionto 

colours,  captured  on  the  coaft  of  Norfoik,  on  a  l^JTedtoklV 
▼oyage  from  Archangel  to  Dublin,  with  a  cargo  of  ^^^  ^** 
hemp,  flax,  tar,  &c.    The  licence  was  for  a  veflfel  ^"f^*  ^^  *>«" 
under  any  flag  except  the  French^  to  proceed  to  a  parttof/Mmtft 
port  of  the  United  Kingdom,  and  ftipdating  that  if 
the  veflel  fhould  be  deftined  to  any  port  of  this  king^ 
dom  fouth  of  HulU  with  naval  ftores,  fhe  fhould  flop 
at  Dundee  or  Leith  for  convoy,  which  in  this  inftance 
had  not  been  complied  with ;  and  on  that  ground 
tlie  captors  prefled  for  condemnation. 

Judgment. 

Sir  W.  Scott. — ^It  has  been  held  that  the  words,  this 
kingdom^  fince  the  union,  mufl  generally  be  confidered 
to  mean  this  United  Kingdom,  for  the  kingdom  of 

c  c  3  England, 


HtCTOR. 
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The  England^  as  a  feparate  kingdom,  has  ceafed  to  exiil. 
If,  therefore^  this  licence  was  to  be  conftrued  on  a 
j^ov.  aSth,  ftridt  technical  fenfe  of  the  words,  Ireland  would  cer- 
tainly  be  included.  But  as  this  Court  has  been  ac- 
euftomed  to  conftrue  licences*  with  reference  to  die 
probable  intention  of  His  Majefty's  Government  in 
granting  them,  and  confidering  that  this  is  a  mode 
of  expreffion  not  likely  to  be  employed,  if  the 
ports  of  Ireland  were  intended  to  be  included,  I 
think  I  mufl  underftand  the  condition  as  applymg 
only  to  veffels  deftined  to  ports  of  England  fouth  of 
Hull.  It  would  be  an  aukward  and  indired:  mode  ci 
prefcribing  the  conduft  of  veffels  bound  to  Ireland  to 
diftihguifh  ports  of  that  ifland  as  South  of  HulL 
And  I  am  confirmed  in  this  view  of  the  fubjed 
by  the  circumftance  that  late  licences  which  have 
been  granted  for  the  ports  of  Ireland yin  which  another 
.  mode  is  adopted  for  fecuring  the  delivery  of  the 
cargo  at  the  afferted  port  ofedeftinarion,  namely,  by 
a  claufe  which  thakes  it  imperative  on  the  parties  to 
go" north  about  (a).  It  is  likewife  to  be  ohferved,  that 
in  this  licence  the  words,  this  kingJoniy  appear  to  be 
placed  in  fome  degree  of  oppofition  or  exception  to 
the  words  United  Kingdom,  which  has  been  ufed  in 
the  antecedent  part  of  the  fentence. 

^a)  In  the  cafe  of  the  Suceefs^  Smith,  December  i8ii»  the 
licence  contained  the  following  claufe ;  *^  If  to  Ireland^  the  feffel 
^  fhall  go  North  about ;  if  to  any  port  of  this  kingdom.  South  tf 
M  Hull,  then  to  ftop  at  Dundee  or  Laib  for  conroyj 


i 
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THE  SNIPE  and  others.  J^/  i^h 

181a.  • 

Judgment. 

•  « 

CIR  William  Scott. — This  American  fhip  was  taken  Bmchofthe 
by  a  Britijh  privateer,  near  the  mouth  of  the  river  ^^„*Jfj|™^jj 
of  Bourdeaux^  upon  the  28  th  March  laft,  with  papers  retaliatory  order 
for  Gottenburghj  but  certainly  going  to  Bourdeaux.    A  a6th  AprUi8o9. 
claim  has  been  given  for  the  fhip  and  cargo,  as  the  ^^^^1^°^ 
propertv  of  American  citizens.     On  the  part  of  the  ^^^^^  ^^** 

•  *,,  n  •  ^^  proved.— 

Captors  It  is  contended,  that  the  fhip  and  cargo  Condemnation. 
are  liable  to  condemnation  under  the  Britijh  Orders 
in  Council.  On  the  part  of  the  Claimants  it  is  con- 
tended that  the  operation  of  thofe  Orders  had  ceafed^ 
the  French  Decrees,  to  which  they  were  retaliatory 
having  been  repealed,  and  confequently  the  Britijh 
Orders  having  expired  in  point  of  juftice  and  authority, 
and  according  to  pledges  folemnly  and  repeatedly, 
given  by  the  Britijh  Government,  that  they  fhould 
ceafe  whenever  the  French  Decrees  were  aftually  re- 
voked. This  cafe,  which  involves  fome  other  cafes 
that  refemble  it  in  the  general  circumftance  of  the  (hips 
being  employed  in  voyages  to  and  from  France  ^boMi 
this  time,  has  been  argued  with  much  zeal  and  ability, 
and  now  ftands  for  the  final  judgment  of  the  Court. 
It  is  not  neceflary  to  travel  minutely  into  the  hiflory 
of  the  public  tranfadions  of  the  feveral  governments^ 
which  have  produced  this  and  other  queftions, 
arifing  out  of  their  feveral  public  declarations.  It  is 
matter  of  univerfal  notoriety  that  the  French  Ruler 
publiihed,   in  November   1806,  a  Decree  dated  at 
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the        Berlin  (from  whence  it  ufually  takes  its  title),  by 

Snips 

and  othcw.     which  he  declared  the  Britifh  Ifles  to  be  in  a  ftate  of 
Jul  jah,      blockade, — ^That  the  Britijh  Government,  in  Janmrj 
x8xa.       2iXid  November  1807,  publiflied  Orders  of  Blockade* 
the  former  prohibiting  the  trade  of  neutrals  between 
ports  from  which  the  Britijh  flag  was  excluded — the 
latter  impofing  a  total  blockade  of  thofe  Ports.  Thefe 
orders  were  intended  and  profefled  to  be  retaliatory 
againfl  France  \   without  reference  to  that  charafter 
they  have  not  and  would  not  have  been  defended;  but  ia 
that  charafter,  they  have  been  juftly,  in  my  apprehen. 
fion,  deemed  reconcileable  with  thofe  rules  of  natural 
juftice  by  which  the  inter-national  communication  of 
independent  States  is  ufually  governed.     On  the  26th 
December  following  the  French  Government  iflued  an 
edift,  dated  Milan  (from  whence  it    is  commonly 
denominated),  by  which  a  ftill  ftronger  preflure  was 
impofed  upon  Britijh  commerce,  and  Briti/h  maritime 
warfare.     On  the  26th  April   1809,  the  retaliatory 
meafure  on  the  part  of  Great  Britain  dated  November 
1807,  was  reftrided  in  the  extent  of  its  local  open* 
tion,  and  thefe  two  Orders,  namely,  the  Order  of  /j- 
nuary  1807,  and  the  reftrifted  Order  of  jif HI  1809, 
are  the  Orders  now  in  force,  and  it  is  upon  the  latter 
that  this  veffel  is  proceeded   againft  by  the  Britijh 
Captor,  being  taken  on  a  voyage  to  one  of  the  ports 
to  which  the  Britijh  blockades  have  been  reftrifted* 
The  United  States,  in  March  1 809,  paflfed  a  N<Hi» 
intercourfe  Aft  direfted  againft  both  countries,  but 
accompanied  with   a  legiflative   declaration   that  it 
fhould  ceafe  to  operate  againft  either  belligerent  which 
ihould  repeal  their  refpcftive  Orders  of  Blockade* 
In  Aupi/l    1 8 10,    the    perfon    ftyled   Due  de  Ca* 
dore   wrote     a    letter   to    the    mimfter    of    the 

United 
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United  States   at  Paris^   notifying  that  fome    fort        Tiie 
of  revocation  of  the  French  Decrees  had  taken  place^    and  ^J^ 
and  that  they  were  to  ceafe  to  be  effedive  from  the 


I  ft  November  in  that  year.  The  United  States  were  '^'^xiT*** 
content  to  accept  this  as  an  authentic  and  fufHcient  Appendix  o* 
revocation,  and  repealed  their  Non-intercoUfe  A£k  as 
againft  France^  continuing  it  as  againft  Great  Britaittj 
which  had  not  confideied  this  repeal  fis  authentic 
upon  any  evidence  of  its  exiftence  which  had  been 
fiimiihed,  and  of  courfe  had  declined  to  withdraw  its 
retaliatory  Orders.  In  the  month  of  May  1 8 1 1 ,  this 
Court  condemned  the  American  (hip  Fox^  and  feveral 
other  fhips  and  cargoes,  on  the  ground  of  a  total  ab- 
fience  of  all  fatisfadtory  proof  that  the  French  Decrees 
had  been  authentically  repealed. 

On  the  I  oth  March  in  the  prefent  yeat,  the  French 
Ruler  publiflied  an  official  Report  of  his  Minifter  of  Appendix  p. 
Foreign  Relations,  proclaiming  the  continued  and  fuc- 
cefsful  operation  of  his  Decrees,     On  the  21ft  April 
the  Britijh  Government  publiflied  a  Declaration,  the  ^^^W*'***^* 
effed   of  which  I   may  hereafter  more  particularly 
ftate,  but  generally  authorizing  this  Court  to  receive 
evidence  from  any  foreign  Claimants  of  the  repeal  of 
the  French  Edids,  and  to  decree  reftitudon  thereon. 
On  the  2  oth  May  the  Britijh  Government  received 
from  Mr.  Rujfelj  the  American  Refident  at  this  Court, 
a  paper  bearing  date  28th  April  181 1,  znd purporting 
(as  he  defcribed  it)  to  be  a  decree  repealing  the  Berlin 
and  Milan  Decrees  fo  far  as  concerned  American  vejfels.  Appendix  o. 
On  the  23d  June  this  Government  iflued  a  Declara- 
tion fignifying  that  American  veflels,  captured  after  Appendix  Qb 
20th  May  (the  date  of  that  communicadon),  ifaould 
not  be  proceeded  againft  to  condemnation,  but  only 
detained  till  certain  contemplated  events  fhould  deter- 
mine what  further  courfe  ought  to  be  taken  refped- 
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ing  them.  With  refped  to  thofe  captured  before 
the  2cth  May  it  is  filent ;  they  can  claim  no  fpedal^ 
benefit  from  this  proclamation.  If  they  can  entitle 
themfelves  to  reftitution*  if  muft  be  by  proof  given 
under  the  Order  of  .rf/>r/71afl,  that  the  fr^wADeoreo 
were  actually  then  repealed,  in  which  cafe  the  Court  is 
authorized  to  red  ore,  without  any  further  declara- 
tion on  the  part  of  the  Brhijh  Government.  When 
I  fay  repealed^  I  of  courfe  mean  repealed  in  fuch  a 
manner  and  with  fuch  formalities  as  to  impofe  upon 
other  States  an  obligation  of  noticing  and  refpecting 
fuch  repeal.  And  Great  Briiain^  the  adverfe  belBge- 
renty  has  a  right  to  fcrutinize  the  procedure  in  the 
ftrideft  and  mod  inquifidve  manner;  becaufe  not 
only  is  it  the  act  of  Its  enemy,  to  which  on  that  ac« 
count  leis  faith  is  due,  but  becaufe  it  affeds  to  re« 
peal  a  meafure  which  was  eltablifhed  in  its  profefled 
origin  as  a  meafure  of  deftruftive  hoftility  againft  tUs 
country.  I  have  likewife  to  recoiled  that  the  prooft 
in  this  cafe  mull  come  from  the  Claimants  abnoft 
exclufively,  for  they  muft  come  from  the  enemy's 
country,  which  to  the  Captors  is  inacceflible  for  any 
purpofe,  and  particularly  for  that  of  procuring  cor- 
reGt  information.  The  Claimants  have  been  the  pardes 
in  the  tranfadions ;  they  muft  be  perfeftly  connufant  of 
the  fefts;  and  if  that  which  might  and  ought  to  have 
been  eftablifhed  with  certainty  is  left  a  matter  of  doubt, 
the  confequences  will  prefs  upon  thofe  who  have  fo 
left  it.  The  burthen  lies,  therefore,  with  great*  re* 
fponfibility  upon  them  to  Ihew  that  upon  the  feir  re- 
fult  of  thdfe  tranfafHons,  and  of  the  feveral  attendant 
documents  which  they ^  have  produced,  the  queflion 
of  the  title  of  this  veflel,  and  perhaps  others,  to  refti* 
tution,  is  fairl)i  eftablifhed. 

In 
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In  examining  this  queftion  I  have  to  obferve,  that        The 
the  Berlin  and  Milan  Decrees  of  France  were  ufhered     and  othen. 
into  the  world  with  all  the  folemnity  reqnifite  to  at-    ■ 
tnSt  the  notice  of  thofe  that  were  to  be  in  any  de.        i^i^' 
gree  aflFected  by  them — that  is,  of  the  whole  civi- 
lized world  in  the  diflferent  charaders  of  allies,  neu- 
trals, and  belligerents.    They  v^re  publifhed  in  the 
Moniteur  and  other  official  papers  of  France. — ^No 
man  who  had  accefs  to  the  common  vehicles  of  in- 
formation could   have  a  doubt  of  their  exiftence. 
The  interpretation  of  them  might,  in  many  particular 
refpefts,  be  a  fubject  of  difpute ;  but  no  man  could 
call  into  controverfy  their  authenticity,  their  date,  or 
their  time  of  operation     As  far  as  fuch  particulars  are 
required  to  be  eftabliflied  by  any  rules  either  of  abftraft 
juftice,of  the  conventional  law  of  nations,or  of  ordinary 
diplomatic  ufage,  there  is  nothing  to  be  complained  of 
in  thefe  Decrees.  Thefe  Decrees,  both  in  theu:  original 
text  md  by  many  fubfequent  declarations  (one  fo  late 
as  March  of  the  prefent  year)  are  declared  to  h^funda^ 
menial  laws  of  the  French  Empire.  The  meaning  of  this 
charader  fo  afligned,  is  not  perhaps  eafy  to  fix  with  pre- 
cifion.  £y  fundamental  laws  (in  the  meaning  of  writers 
onpublic  law,Gro/i«x,P«^«rf(?f^and  others)  are  ufually 
meant  fuch  laws  as  are  fuppofed  to  be  fo  deeply  inter- 
woven in  the  political  conditution  of  the  State  as  to  be 
above  the  reach  of  even  the  fovereign  Power  to  alter. 
Such  a  fupremacy  of  the  law  above  the  power  of  legifla^ 
tion,  if  it  exifls  any  where,  could  not  well  be  intended 
here ;  but  it  is  fairly  to  be  underflood  (if  it  carries  any 
meaning  at  all)  that  a  peculiar  character  of  firmnefs  and 
fandity  is  imprefled  upon  thefe  laws^that  France  con* 
liders  them  as  founded  upon  principles  of  policy,  from 
which  ihe  will  not  lightly  depart ;  and^the  only  cafes 
in  which  flie  would  be  induced  to  depart  from  them 
are  fpedfied  m  the  MUan  Decree  to  be  two.— -One, 

when 


386  CASES  DETERMINED  IN  THE 

The,        when  Great  Britain  revoked  tbofe  particular  maxim 

and  othen,     and  ufages  of  war  which  France  affe£ls  to  reprobate ; 

'  the  other^  when  neutral  nations  compel  Great  Britain  to 

»8ia,  refped  their  Jlags.  The  former  event  requires  no 
explanation ;  the  other  is  of  lefs  definite  meaning : 
but  the  general  underflanding  of  the  worlds  as  guided 
by  the  comments  occafionally  fiimiOied  by  Frana^ 
had  fixed  its  fignification  to  be^  when  meafures  had 
been  taken  with  effed  by  a  neutral -ftate  to  compd 
Great  Britain  to  exempt  It  firom  the  exercife  of  what 
She  is  in  the  habit  of  defcribing  as  her  maritime  rights* 
In  this  form  were  thofe  Decrees  given  to  the  world 
at  large,  with  all  the  evidence  of  the  moil  ftudied 
notoriety— enforced  and  prote&ed  by  fuch  declare 
tions— incorporated  by  France  into  the  body  of  her 
lawS)  with  this  fpecial  chara£ler  impofed  upon  them, 
and  exprefsly  handed  over  for  execution  to  ewf 
minifter  of  that  government  who  could  have  any 
ihare  in  the  application  of  them.  Since  that  fime^ 
not  contented  with  her  own  execution  of  thefe  kwsy 
She  has  been  preffing  the  execution  of  them  uponHer 
allies,  by  remonftrance,  by  authority,  by  force.— She 
has  fubverted  commonwealths  and  kingdoms  to  en- 
force their  execution ;  and  if  the  caufes  of  a  war  lately 
commenced  are  at  all  known,  it  is  known  that  the  re* 
fufal  of  a  Great  Northern  State  to  concur  with  fuf- 
ficient  a£Uvity  in  the  execution  of  thefe  meafures,  is  in 
the  number  of  thofe  caufes. 

Now,  in  the  cafe  of  Decrees  fo  promulgated  and 
protefted,  it  might  reafonably  be  expeded  upon  every 
principle  of  reafon,  of  good  faith,  and  of  honed  policy, 
that  if  a  revocation  of  any  kind  did  take  place,  it  {hoold 
be  notified  in  fuch  a  manner  as  to  leave  no  doubt  what* 
ever  of  the  hOi.  It  is  requifite  for  the  molt  ordinary 
exercife  of  legiflatlon  that  it  fhookl  be  pabliihed  lib 
all  whom  it  concerned.    Tlu8  is  ote  of  the  moft 
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eftablUhing  the  well-known  maxim  that  dicretum  mm  ^^^^^ 
obligatfed  promtdgatio.  It  is  unnecefTary  to  add,  that 
fuch  a  publication  mud  be  authentic,  that  is,  that  it 
muft  come  in  fuch  a  Ihape  as  not  to  convict  itfelf  of 
&llacy  and  fraud,  becaufe  the  effed  of  fraud  is  to 
deftroy  all  credit.  It  is  the  juft  fate  of  him  who  ufes 
it  that  etiam  cum  vfrum  dicit  amittit  Jidem.  It  muft 
Ukewife  be  intelligible  and  clear,  for  if  it  is  wrapped 
in  obfcurity  it  ceafes  to  be  a  publication*  If  thefe  are 
requiiites  indifpenfable  in  ordinary  cafes,  much  more 
^e  they  fo  in  a  profefled  revocation  of  a  meafure  to 
which  the  attention  of  the  world  had  been  fo  much 
caUed,  both  in  ita  origin  and  progrefs,  where  fo  many 
important  interefts  depended  upon  the  certainty  and 
truth  of  the  revocation,  and  where  no  one  event 
had  occurred  that  could  lead  any^  man's  mind  to  a 
conjedure  that  any  fuch  revocation  was  to  take  place. 
For  things  had  continued  exa£tly  in  the  fame  ftate  ; 
Great  Britain  perfifted  in  the  ordinary  exerdfe  of  her 
maritime  rights^  together  with  that  of  her  retaliatory 
meafures  fuperinduced  upon  them.  No  country  had 
compelled  her  to  refpeft  their  flag  in  the  fenfe  which 
I  have  ventured  to  attribute  to  that  expreffion,  when 
the  perfon  ftyled  Due  de  Cadore  wrote  a  letter,  dated 
5th  Auguft  18109  to  the  American  minifter  at 
Paris. 

That  letter  (as  far  as  the  prefent  fubje6k  is  concerned) 
is  m  thefe  terms ;  /M  am  authorized  to  declare  that 
the  Berlin  and  Milan  Decrees  are  revoked**'— (not  will 
be  revoked,)—**  and  will  ceafe  to  have  their  effed  Appends  a 
•^  from  the  I  ft  November**  Words  cannot  be  rnore 
graeral)  more  unconditional  than  this  afiertion. — ^The 
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aiTerdon  is  of  a  revocation  univerfal^  and  a  revocadda 
abfolute; '  but  unfortunately  thefe  expreilions  follow ; 
^*  It  being  well  underfiood^*  (it  is  notfaid  by  whom  or 
on  what  grounds)  "  that  the  Englijh  fhall  revoke 
*'  their  Orders  in  Council,  and  renounce  their  new 
**  principles  of  blockade,  or  that  the  United  States  * 
*'  will  caufe  their  rights  to  be  refpefted  by  die 
"  Englijh  /'*  How  is  this  claufe  to  be  conftrued  ?  Is 
it  to  be  confidered  as  conftituting  part  of  the  Decree 
of  revocation,  or  merely  as  an  expofition  of  the  mo- 
tives and  expeftations,  and  under/landings  {bien  en- 
tendu)  of  thofe  who  revoke,  and  not  conftituting  any 
part  of  the  revocatory  Decree  ?  If  the  former.  It  con- 
verts the  abfolute  Decree  into  a  conditional  one.  It 
likewife  appears  to  convert  the  general  Decree  into 
a  partial  one  limited  to  the  Americans  ;  for  it  is  thdr 
particular  condud  that  is  referred  to.  In  order  to  afcer- 
tain  the  real  nature  and  meaning  of  the  pafiage,  recourfe 
mutt  be  had  to  the  Decree  of  revocation  itfelf ;  for 
it  is  quite  impoiTible  to  apply  a  definite  meaning  to 
this  letter  fo  framed.  Inftead  of  being  clear  and  de- 
finite, all  precifion^  as  it  has  been  defcribed,  it  is 
altogether  obfcure,  involved,  and  cpntradidory.  Under 
fuch  qualifications  it  cannot  be  confidered  as  the 
Decree  of  revocation  itfelf,  even  if  all  the  objedtions 
which  arife  from  its  non-conformity  to  all  reafonable 
ufage  belonging  to  fuch  a  fubjedt,  could  be  waved. 
Of  courfe,  therefore,  a  demand  was  made  at  the  time, 
and  has  been  many  times  repeated^  for  the  produdion 
of  the  inftrument  of  revocation;  which,  however,  has 
never  yet  been  produced.  This  couatry  has  denied, 
on  the  ground  of  the  non-produ£tion,  the  exiftence  of 
any  fuch  revocation,  no  Decree  or  other  authentic 
document  having  been  produced.     The  reafonable* 

nefs  of  this  demand  and  denial,  feems  to  be  fuffici* 

« 

i^tly  admitted  by  the  a£t  of  trance  now  fet  up ;  for 
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what  IS  it? — The  produdlion  of  an  aflerted  Decree 
of  Revocation^  thereby  admitting  that  a  Decree  is  the 
proper  fofm  of  Revocation ;  and  admitting  likewife, 
in  my  apprehenfion,  that  no  fuch  decree  exifled,  as  the 
perfon  defignated  Due  de  Ccuiore  referred  to ;  becaufe 
there  cannot  be  a  doubt  that  if  it  had,  France  would 
have  founded  herfelf  in  her  prefent  pretenfion  upon 
tbat^  and  not  upon  the  Decree  now  produced  of  a 
much  poflerior  date. 

In  this  (late  of  things  what  was  the  natural  condud 
of  a  Government  a£ting  with  fair  and  honefl  purpofes? 
Here  was  a  revocation  held  out  as  a  boon  to  America^ 
the  exiftence  of  which  was  denied.  Could  the  Party 
refufe  in  fuch  a  cafe  the  neceflfary  means  of  proving  its  . 
exiftence  ?  If  it  exifted  and  to  any  praftical  effed,  the 
Neutral  State  had  a  right  to  its  produftion.  It  was  a 
document  requifite  for  the  fecure  enjoyment  of  the 
privileges  it  aflfefked  to  convey  to  the  Neutral,  not 
only  in  France^  but  in  all  the  d.^pendent  States  upon 
which  {he  had  forced  her  policy.— It  was  ftill  further 
neceflary,  in  order  to  entitle  the  Americans  to  the  be- 
nefit of  a  relaxation  on  the  part  of  Great  Britain.  Fof 
it  was  notorious  that  Great  Britain  was  pledged  to 
America  for  a  repeal  of  her  prohibitions,  as  foon  as  it 
was  (hewn  that  France  had  done  the  like.  To  leave  a 
doubt,  therefore,  and  a  fair  doubt  upon  the  hO,  of  re- 
vocadon  was  a  dired  fraud  upon  America^  with  refpeS 
at  leart  to  a  very  large  proportion  of  the  advantages  fhe 
was  entitled  to.  Even  if  no  fuch  Edift  had  originally 
exifted,  if  the  matter  had  paifed  in  the  flovenly  and  in- 
formal mode  of  this  ftrange  Letter  of  Monfieur  Cbam^ 
pagnyydnd  in  no  other,  ftill  {he  ought  to  have  pafifed  and 
publi{hed  an  Edid  immediately,  if  found  neceifary^ 
for  the  fatisfaftion  and  fecurity  of  America.  If  it 
eidftedy  nothing  could  be  more  eafy  than  to  produce 
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TiM  it.    It  muft  hare  exifted  in  an  hundred  quarten-^ifl 
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and  othen.  the  Publlc  Records*-<*m  Inftrudioils  to  the  Cruizers 


,  "  —in  notifications  and  orders  to  the  Prize  Courts— in 
iSx^        a  feries  of  reftitutions  uniformly  made  under  its  au- 
r  thority.     But  no  trace  of  it  is  to  be  difcovered  in  any 

of  thefe  quarters.  No  induftry  of  American  Claim- 
ants, aflifted  by  the  zealous  importunity  of  their  Go, 
vemment,  has  been  able  to  extraS  any  fuch  Inftni^ 
ment.  When  the  cafe  of  the  Foxy  with  feveral  others, 
came  on  here  in  May  1 8 1 1 ,  no  other  revocation  was 
fet  up,  but  that  affertion  of  Monfieur  Cbampapij^ 
ftiled  the  Due  de  Cadon,  backed  by  one  folitary  ob* 
fcure  cafe  of  the  Orleans  Packet^  as  naked  of  autho- 
.  rity  as  it  appeared  to  be  of  circumftances.  It  was 
urged  in  that  cafe,  that  the  Avierican  Government  bad 
been  content  to  a£l  upon  it. — The  Court  had  only  to 
obferve,  that  the  authority  of  the  American  Govern, 
ment  compleatly  bound  Its  own  fubjeds  by  Its  con* 
ftruction  of  that  Letter,  but  did  not  at  all  bind  this 
Court ;  and  that  this.  Court  could  not  judicially  arrive 
at  any  fuch  conclufion.  It  has  been  made  matter  of 
fome  flight  obfervation,  that  the  Court  did  upon  that 
occafion  indulge  the  Claimants  at  their  own  eameft 
folicitation,  and  upon  repeated  aflurances  that  the 
American  Refident  expected  difpatches  which  would 
put  the  matter  out  of  all  doubt,  with  dme  to  bring 
forward  fuch  communications,  requiring  only  that 
they  ihould  come  through  the  regular  channel  of  Its 
own  Government.  If  the  Court  can  be  thought  to 
have  exceeded  Its  powers  in  this  indulgence.  It  cer» 
tainly  was  prompted  to  do  fo  by  the  hope  that  if  any 
fuch  difpatches  did  arrive,  and  did  pais  through  the 
hands  of  the  Britijh  Government,  they  would  have 
produced  an  immediate  revogation  of  the  Britijh  Or- 
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ders.     It  could  hare  little  doubt  that  the  evidence         Tht 
which  was  fufEcient  to  fatisfy  the  judicial  confcience      and  «h^ 


of  the  Court,  would  be  quite  enough  to  fatisfy  the    ■ 
expectations  of  the  Britijh  Government.  ^%t^ 

Since  that  time  many  condemnations  hare  pafTed 
here  under  the  fubfifting  Orders — one  or  two  before 
the  Lords  of  Appeal.  But  no  allufion  has  been  yet 
made  to  any  known  Act  of  French  revocation.  This 
fubject  has  given  rife  to  a  great  deal  of  polidcal  con- 
troverfy  between  the  refpeftive  Governments.  Upon 
the  8th  May,  i8i  i,  Mx.RuJfel  declares,  "  That  no  fhip 

captured  fince  the  iHNovembery  had  either  been  re-  Appendix  V; 

leafed  or  brought  to  trial.'*  Now,  I  afk,  if  th  ,jpe  had 
been  any  admitted  exifting  revocation,  how  could  this 
poflibly  have  happened  ?  Its  exiftence  muft  have  been 
known  to  allPerfons  concerned  either  in  enforcing  it,  or 
claiming  the  benefit  of  it.  How  could  the  Orleans 
Packet  have  been  feized  exprefsly  under  thefe  De« 
crees,  as  Mr.  Rujfel  aflerts,  in  December  1 8io,  by  the  Appendix  ^ 
Director  of  the  Cuftoms  at  Bourdeaux^  if  thefe  De- 
crees had  been  notorioufly  repealed  from  the  ift  No* 
vember.  What  muft  have  been  the  conduct  of  the 
American  Mafter  under  fuch  an  injury  ? — An  inftant 
demand  of  reftitudon  with  cofts  and  damages  from 
the  Tribunals.  Could  the  Tribunals  have  refifted 
fiich  a  demand  ?  She  had  actually  come  into  the  Frencb 
torts  upon  the  faith  of  that  Letter,  which  the  Supers 
cargo  l^d  read  at  Gibraltar.  I  afk  what  muft  be  the 
conduft  of  this  Court,  if  months  after  the  repeal  of  the 
Orders  in  Council,  the  Comptroller  of  the  Cuftoms 
at  Liverpool,  or  any  other  great  Port  in  this  King« 
dom,  were  to  feize  a  veflel  under  thofe  Orders  ?  Could 
a  groffer  calumny  be  fuggefted  than  that  this  Court 
l^ould  not  order  inftant  reftitudon,  with  as  heavy 
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co(l$  ahd  damages  2ts  It  could  inflict  upon  the'  Seizor  ? 
Could  fuch  an  injury  have  remained  unredreiTed  for 
a  week,  if  it  could  by  any  poiEbility  have  been  codi« 
mitted  ?  What  advice  would  the  Seizor  have  received 
from  the  LaA^  Officers  of  the  Crown,  but  to  get  out 
of  fuch  a  fcrape  as  faft  as  he  could,  Velprece  velpro 
tio  ?  What  advice  would  the  American  Claimant  have 
received  from  any  Practifer  in  this  Court  to  whom  he 
might  havef  applied? — Why,  to  demand  cofts  and 
damages,  and  not  to  take  back  his  Ihip  without  fuch 
compenfation.  That  any  remonftrance  to  Govermqent 
fhould  have  been  requifite,  any  application  depending 
there  Jbr  a  confiderable  time,  and  the  property  reftored 
more  than  a  month  afterwards  on  bond  to  (land  adjudi- 
cation, on  a  fabject  which  Mr./fr^/ juftly  defcribes  in 
terms  to  be  "  an  aft  oftenfibly  proving  the  continued 
"  operation  of  the  Decrees,**  and  that  bond  not  givea 
up  till  the  month  of  Jul^j  i8i  i,  by  an  aft  of  the  State 
exercifing  Its  prerogative,  and  not  by  any  aft  of  the 
Tribunals  executing  a  known  Law,  are  a  feries  of  fads 
which  prove  decifively  two  things — one,  that  the  Due 
de  Cadore^%  letter  was  not  in  itfelf  a  revocation  of  the 
French  Decrees  ;  and,  fecondly,  that  no  other  revoca* 
tion  was  publickly  known. 

In  the  month  of  March  1812,  the  French  Govern- 
ment publifhed  an  official  report  of  the  Minifler  of 
Foreign  Relations  The  Due  de  Bqffano  as  he  is  ftyled, 
announcing  the  aftual  exiflence  and  the  continued 
fuccefsful  operation  of  thefe  Decrees  for  the  lafl  fif- 
teen months:  and  as  far  as  can  be  inferred  from 
mere  filence  refpeftmg  America^  an  imlimited  opera- 
tion, for  there  is  not  the  ilightefl  recognition  of  the 
American  exemption,  and  the  terms  are  as  broad  and 
as  comprehenfive  as  could  have  been  employed  if  116 
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luch  exemption  had  ever  exifted.     It  was  peculiarly        T*^ 
neceffary  to  have  adverted  to  fuch    an  exemption^     tndothw*. 
under  the  doubts  that  notorioufly  prevailed  refpefting  ^. 

it,  and  the  more  particularly  as  America  had  now  i«ia. 
becoii&e  the  moil  confiderable  Power,  and  according 
to  fome  of  the  arguments  offered  on  behalf  of  the 
Claimants,  the  only  Power  to  which  fuch  a  Decree 
could  apply.  Under  this  extraordinary  filence,  ac- 
companied with  the  known  fadt  that  captures  con- 
tinued to  be  made,  that  none  were  proved  to  be  re- 
ftored  by  any  A(l  cf  Law^  that  no  document  had 
been  produced^  though  repeatedly  required  by  Ame^ 
rica  in  aid  of  juftice,  the  Britijh  Government  iflued 
a  declaration  dated  21ft  April  1812,  in  which  It  at 
fumed  that  no  revocation  had  yet  taken  place,  but 
declared  that  It  would  permit  foreign  Claimants  of 
(hips  and  cargoes  to  give  evidence  that  thefe  Decrees 
had  been  abfolutely  and  unconditionally  repealed  be- 
fore their  capture,  by  fome  authentic  aft  of  the  French 
Government  publickly  promulgated^  and  to  claim 
the  reftitution  of  them  without  further  order  on  Itf 
part.  By  this  declaration  the  Government  devolved 
upon  the  Court  the  painful  office  of  afcertaining  the  ; 
faft  of  a  repeal  io  qualified,  amidft  all  the  obfcurity 
in  which  the  fluftuating  praOice  in  the  conduS, 
and  the  ftudied  ambiguity  in  the  language,  of  the 
French  Government  might  t  hoofe  to  involve  it.  The 
Court  which  had  before  required  that  It  fhould  ,be  au- 
thentically informed  of  the  repeal,  with  the  expeftation 
that  fuch  intelligence  frotn  the  Britijh  Government 
would  come  accompanied  with  a  revocation  of  Its 
own  correfpondent  Orders,  was  now  empowered  to 
receive  evidence  direftly  from  the  Claimants  without 
any  formal  tranfmiffion  through  the  hands  of  the 
Covemment  Itfelf.    All  that  was  now  required  beings 
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that  tte  information  (hould  be  conveyed  to  the 
in  fuch  a  form  as  Courts  of  Juftice  are  in  the 
faabit  of  rtetiving  on  the  kno'wn  principles  of  legal 
evidence. 

This  declaration  was  followed  by  it  communicadcm 
made  by  the  American  Miirifter  in  this  country  to  th^ 
OoVernitient,  on  the  20th  May  lafl,  of  an  inllrument 
which  he  defcribed  to  be  **  the  copy  of  a  Decree 
purporting  to  be  paffed  by  the  Emperor  of  th^ 
French  on  the  28th  day  of  Jpril  181 1/' — dechr- 
ing  the  French  Decrees  to  be  nM'Ovenues  from 
the  I  ft  November  1810,  with  refped  to  AfnelricM 
ftips.— As  it  is  important  to  look  at  the  meaning  of 
terms  employed  in  an  inftrument  which  claims  fuch  a 
charader,  I  zm  not  afraid  of  the  cenfure  of  having 
viewed  them  with  an  Kyper-critical  attention,  when  \ 
fay  that  I  have  thought  it  neceifary  to  look  for  the 
interpretation  of  thefe  words,  which  are  not  either 
diplomatic  or  judicial  words^  in  Diftionaries  of  tfa^ 
beft  authority  of  that  country,  particularly  in  the 
Didionaire  de  V  Academic  /  and  I  there  find  diat 
the  oiily  fenfe  attributed  to  avenir  is  arriver  par  acd" 
dent.  So  that  according  to  this  explanation,  the 
word  avenue  if  applied  with  propriety  muft  meas 
not  having  accidentally  happened  from  the  firfi  tf 
November  J  which  appears  to  be  fomewhat  of  an 
Extraordinary  mode  of  defcribing  a  pofitive  re» 
peal  by  an  AQ.  of  State  of  fomething  that  was  ex'^ 
ifting  before.  Upon  the  23d  June  following  diil 
communication,  which  was  made  as  loon  as  tht 
Britijh  Government  refumed  Its  functions  after  a 
calamitous  event  that  had  in  a  great  meafure  fu^pended 
them.  It  declared  a  repeal  of  Its  Orders  to  take  place 
from  the  20th  May^  leaving  thofe  veflek  Which  had 
been  taken  before  to  the  general  operation  of  Ibe  liv^ 

and 
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fonnky  to  it ;  but^  certainly  without  recognizing  in:     vti  cfkm. 


any  manner  the  authenticity  of  this  inftrumeat,  for  — — 
the  Britijh  declaration  fets  out  widi  defcribing  it  as  Mt  iSta. 
in/irument  purporting  to  be  a  decree*  It  no  where  dtr. 
fcribes  it  as  a  decree, — the  **  in/irument^**  referenda  ta 
the  firft  defcriprion  is  the  term  employed  throughout^ 
and  though  His  Majefty  is  content  to  fufpend  the  full 
operation  of  the  Orders  in  Council  from  the  date  of 
this  communication^  it  is  upon  no  waver  of  any  objecr. 
tions  to  it,  but  avowedly  upon  His  dedre  to  re-eftabUfli 
the  friendly  hitercourfe  of  nations. 

This  inflrument  being  propounded  as  the  decree  of  i^ptndix  o. 
repeal  on  the  part  of  the  French  Government,  it  be* 
comes  my  duty  to  examine  whether  this  is  a  decree 
Satisfying  the  requifites  contained  in  the  Order  2 lit 
ApHL  It  has  been  made  a  queftion,  whether  it  is  not 
one  of  thofe  requifites  that  the  French  repeal  fhall  bd 
fubfequent  to  the  2 1  ft  Aprils  as  has  been  ftrongly  con* 
tended  by  Dr.  Adams ;  whether  this  is  a  conditio!^ 
literally  binding  upon  the  Court ;  and  whether  by  Its 
powers  of  juft  interpretation,  looking  to  the  i^irit  of 
the  declatation,  or  by  any  of  Its  general  powers  inde« 
pendent  of  the  declaration,  It  could  apply  a  repeal 
wfa^  £itisfied  all  other  requifites,  without  fatisfying^ 
tJEtts  requifke,  if  it  is  fo  to  be  confidered.  I  fhall  not 
enter  into  this  queflion,  becaufe  in  the  view  of  the 
Court,  a  dedfion  of  the  principal  point  can  be  ob« 
tained  without  particularly  confidering  it.  The 
other  requifites  are  free  from  all  queftion  either  of 
juftice  or  authority,  being,  in  truth,  no  other  tihaii 
iuch  9s  the  Court  would  have  prefcrifaed  to  Itfelf  if  &or 
Order  whatever  had  prefcribed  them.  The  repeal 
i|ia&  hejuttbentk  or  ^t  is  a  nullity  j  it  muft  be  pxibs, 
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•IJf  E       '^^'^  promulgated  or  it  has  no  legal  exiftence ;  it  muft 

mdodien.     be  abfolutc,  becaufe^  if  partial,  it  may  be  ftill  more 

*  jiiiv  odu     ^jurious  to  the  juft  rights  of  the  other  belligerent  than 

iSii.        the  general  prohibition.     It  never  can  be  adnutted, 

that  in  a  war  of  general  prohibitions  between  two  beU 

-Kgerent  States,  one  fhall  have  a  right  to  carve  out  Its 

Qwn  exemptions,  for  Its  own  particular  convenience, 

and  call  upon  the  other  to  refpeft  them.     It  muft  be 

unconditional  for  a  fimilar  reafon ;  for  the  conditions 

knpofed  may  be  only  aggravations  of  the  original  wrong, 

A  repeal,  for  inftance,  on  condition  of  a  declaration  of 

war  would  be  more  mifchievous  than  the  mere  general 

prohibition  of  commerce.     Thefe  are  requifites  not 

founded  in  fleeting  policy,  or  in  occaiional  interefts, 

but  in  univerfal  and  immutable  juftice ;  the  fame  to^ 

day  as  yefterday  \  the  lame  at  Stockholm  as  at  London^ 

all  other  circumftances  being  the  fame.     And  widi 

refpedl  to  the  power  of  the  Court  as  to  thefe  requifites, 

it  is  an  idle  fubje£):  of  difcufEon  in  a  c^e  where  both 

juftice  and  authority  unite  in  conferring  them. 

The  authenticity  of  the  inftrument  is  the  firft  point; 
thaty  indeed,  on  which  all  the  others  depend,  becaufe, 
if  not  authentic^  all  other  queftions  fall  to  the  ground. 
It  is  the  title  deed  under  which  the  parties  claim ;  they 
muft  prove  it  authentic ;  till  that  is  done  nothing  i$ 
done;  if  its  authenticity  is  rfj^w^^f  nothing  can  bedone. 

Now,  in  the  firft  place,  what  is  meant  by  its 
being  authentic  ?  By  authentic  is  to  be  underftood 
tvery  thing  that  is  requiftte  to  give  authority^  It  implies 
internal  good  faith  and  truth,  andextenud  legitimacy. 
In  the  latter  fenfe  it  muft  proceed  from  the  authority 
it  lays  claim  to.  It  muft  be  genuine,— not  fpuriou%«*-ai 
ihe  a&  of  that  authority ;  but  that  is  not  enough.  It 
ynuA- appear  to  pofieis  internal  good  fait^^od  tnitb} 
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it*muft  not  be  ftained  with  evident  felfehood  and  fid-         Tht 
lacy ;  for  on  defedls  of  that  kind  it  will  lofe  its  audien-     and  othen. 
tlcity.     Thofe  on  ,whom  the  fraud  and  fallacy  are 
intaided  to  operate  have  a  right  to  repudiate  it  alto-        xtu.  * 
gether,  as  of  no  authority  whatever. 

Whether  this  paper  is  authentic  in  the  firft  fenfe 
and  meaning  of  the  word,  as  an  a£t  of  the  French 
Government,  depends  much  upon  the  fa&  that  it  has 
been  delivered  as  purporting  to  be  fuchj  by  the  Ame^ 
rican  minifter.  The  ufual  mode  of  authenticating  the 
ads  of  a  Government,  is  by  a  general  publication 
avowed,  or  at  leaft  not  contradided,  by  the  Govern- 
ment  whofe  name  it  bears.  So  authenticated  it  proves 
kfelf.  This  document  has  not,  that  I  know  of,  ap- 
peared in  any  folemn  and  public  enunciation j  recog- 
nizing its  charader ;  it  has  not  appeared  in  any  official 
paper  of  the  Government  of  France ;  nor  in  any  com- 
munication to  any  other  Government  in  the  world, 
although  almoft  every  other  Government  was  inte- 
refled  in  it«  The  American  minifler  does  not  flate  AppeadU  a 
from  whom  he  received  it,  nor  when  he  received  it ; 
omiflions  rather  to  be  lamented  in  a  cafe  where  dates 
of  time  and  the  vehicles  of  communication  are  circum- 
fbmces  of  fo  much  importance.  I  obferve,  that  nei- 
ther this  perfon  ftyled  Due  de  Bajfanoj  nor  Mr.  Barlow 
date  their  verification  of  the  copy,  though  Mr.  HamiU 
ion^  the  Britijh  Under-Secretary  of  State,  dates  his 
verification  on  the  3d  of  lafl  month*  Now,  I  muft 
fay,  that  if  this  Court  accepts  it  as  a  genuine  inftru- 
ment  under  fuch  circumftances,  it  is  very'  much  upon 
the  refped  due  to  the  opinion  of  Mr.  Ruffel^  though 
that  opinion  is  expreffed  with  the  caution  that  accom^ 
)>anxes  it«  Aflfuming,  however,  that  it  is  to  be  recdved 
as  the  ad  of  the  French  Government^  it  remains  to  be 
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^^  ieen  hew  far  otherwife  it  is  authenticated,  as  far  as  hf 
andotbeou  chaiader  of  truth  and  good  feith  is  concenaed. 
*~j^  -^  —  The  firft  matter  that  attrafts  notice  is  its  date.  Il 
}hi\  attributes  to  itfelf  to  have  been  executed  on  tbe  a8c^ 
April  1 8 1 1  •  The  date  of  fuch  an  inftrument  is  of  ihs 
fird  importance  in  fupport  of  its  claim  to  veradty  ^nd 
good  faith ;  deflroy  the  date  of  m  inArument,  (hew 
^btat  it  is  falfe,  without  its  falfehood  being  r^ara^  ta 
mere  enror,  or  explained  iatisfa£i:orily  as  ftiicb,  and  y<H4 
&!£[%  the  inftr\ui:itent  in  Mo.  It  is  a  iulflficati^  #f  a 
i^al  kind,  particularly  where  time  is  eoaoemed^  It 
18  a  grois  deception^  and  a  deception  which  call  h^m 
been  pradifed  only  for  purpofes  of  fraud ;  no  psun  o{ 
an  iix&rument  fq  diflion^oured  cw  cl^iiR  an  Iv>ne^  #! 
tention  &om  any  perfon  againft  whom  th?  £r^4  i« 
patended. 

Now,  that  this  inftrumcnt  did  not  exift  at  the  tip^ 
9f  its  date,  or  for  twehre  months  after,  is  eflabKflitdlo 
my  fatisfadion^  by  a  demonftration  thai  excludes  aS 
doubt,  becaufe,  if  it  had  been  then  executed,  noduog 
f:an  be  more  clear  than  that  it  mufk  have  been  pvci* 
duced ;  yet  where  is  the  perfon  who  ventures  So  afot 
fmy  knowledge  of  it  befsre  the  2pthof  Maf.  iSiti 
Every  motive  of  juft  and  honourable  policy  called  Vffsm 
France  to  produce  it  without  hefztatibn.  It  was  dot 
to  die  Americans^  whofe  property  was  eicery  day  cooi? 
fifcated  in  England  and  fequeftered  in  France  ox  tkt 
£dlure  of  its  produ&ion.  What  motive  of  juft  polisf 
could  induce  any  referve  about  it  i  America  was  to  hi 
conciliated  by  its  produ^on,  and  Great  Britain  Wtt 
to  acquire  no  neix  privilege  unlefs  fhe  followed  lbs 
example*  Tbe  Ruler  of  France  was  therefons  caUed 
upon  by  every  motive  that  could  influence  iin  hou^ 
and  an  k>uoiu»ih^  aomd  to  produce  it  tf'  it  exiftoii 
/     :  ■  If 
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[f  it  had  been  known  to  the  American  miaifter  at  r0rk        tim 

there  can  be  no  doubt  that  he  would  not  ha,ye  kept  It     and  ed^en. 

back  under  the  pyeffure  of  fo  much  public  duty  ai|d|  ^^ 

So  much  forcible  application.    Equi^lly  clear  is  it  thaft     "^r^ 

it  was  totally  unknown  to  the  American  Government  j 

for  never  dll  this  time  has  it  been  Ui  the  remoteft  JfxzXL^ 

ner  alluded  to  in  the  warm  intercourf<^  of  controve^y 

that  hafi  t;^^en  place  between  the  two  countries.  Wher^ 

is  the  proof  that  at  this  momeat  it  i^  knov^  to  thf 

A^cni^oH  Government  ?    It  appears  moA  clearly,  that 

the  long  correfpondence  between  that  Government  ^ 

^nd  the  Briiijb  reprefentatiye  Mt.ForJiery  confided 

^fTf  much  in  deioands  for  the  prgdu^on  of  foim 

fiich  inftnunent  on  the  one  fide,   and  of  reafont 

affigned  for  not  producing  it  on  the  other ;  but  (uch 

reafons  as  no  where  indicate  that  the  American  Go* 

vemi^ent  wteve  ever  in  the  poflfeflioft  or  knowledge  of 

a^y  fuch  inftjfunient.     tn  all  probability   it  is  now 

upon  ita  tranf-a$la$ktic  pa£&ge.    Nor  is  it  lefs  clear 

that  i|  w^  tol;ally  vsikQown  to  the  tribunals  of  Fn^nfie^ 

for,  lEb^epe^dent  of  the  a]$;pma9ve  evidence  of  HuJlufr 

fiA  tA»t  i^i^  fwh  ordei  had  reached  him  ki  M#x  ^8^<> 

theiie  ca^  be  ao  dQl^l  that  if  it  ^ad,  it  o^^ft  h^ye 

^^lo£^  itiidtf  in  ^e  difcuffioas  aad  djeciAo^a  of  ^Q(f 

^bunal^.    \  bfus  ^een  faid  by  Dr.  Amelia  that  it  ii 

(iBqttgh  if  the  or4ei?  is  infi^n  to  the  Cpmrt^.    J^ft 

ittt^tajnly  not^  byeca^  it  is  equally  necefl&ry  to  be  kao^Hfo 

|o  4|1  wW  9f€  a^itled  to  the  benefit  of  it.    Ordera  Wf 

i9metweGr  pi^bl^had  in  die  form  of  inftn^Stioii^  to  ^ 

Gm^x  but:  then  lh,ey  are  a^ceiSUe  to  9M ;  tp  ts^jf, 

fQff^  to  daup9&^  9lid  to  e%&sy  perfon  ihey  ^mr 

f^  i  V  it^torioua  to  fi^ch  perfiam  as  t:^  the  Court 

J^i  eqLwUy  (9  to  the    public  at  ]arge»     Is  k 

fk  mmp3[  qf  mj  4ifficu^  iof  n^  vm.  m  poffisft 

himfelf 
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himfelf  of  all  the  Inflructions  that  have  been  ifliied 
during  the  whole  of  this  wan  Give  the  French  ttu 
bunals  all  the  difhoneft  fecrecy  you  pieafe ;  you  can 
never  fuppofe  a  ftate  of  things  in  which  they  w&e 
dealing  out  relHtutions  every  day  without  its  being  at 
m  known  to  the  aflonifhed  claimants  who  recoved 
them,  that  this  was  all  in  confequence  of  a  repeal  of 
the  grand  decrees  which  had  ordered  the  confifcatioa 
Were  the  cruizers  all  this  time  left  without  a  know- 
ledge of  the  revocation  which  was  to  controul  the 
feizures  that  had  been  authorized  ?  To  fuppofe  a 
fecrecy  and  a  myflery,  and  a  clandeftinity  and  a  doubt 
on  fuch  a  fubjed,  is  more  intelligibly  and  a>nfifte&dj 
expreifed  by  defcribing  it  at  once  as  a  fyftem  of  ftudied 
artifice  and  fraud  throughout. 

I  fhould  do  great  injuftice  to  the  conduA  of 
"Mr.  Rufell-^to  his  acknowledged  attention  to  the 
duties  of  his  important  office,  if  I  referred  his  entire 
iilence  with  refpeA  to  the  exiftence  of  fuch  an  iillfau> 
ment  up  to  the  20th  May  laft  to  any  other  caufe  dian 
his  total  ignorance  of  its  exiftence.  He  was  refident 
in  France  at  the  time  it  bears  date,  attentive  to  all  the 
tranfaflions  in  which  the  interefts  of  his  government 
were  concerned ;  he  refided  theire  many  months 
iafterwards.  No  reference  was  made  to  any  fuch 
document  during  his  reiidence,  as  iar  as  appears  in 
any  anfwer  to  the  preifing  enquiries  of  the  American 
minifter  here,  for  the  purpofe  dther  of  procuring  a 
formal  repeal  of  the  Orders  in  Council  or  the  reditu- 
don  of  the  American  property  brought  into  our  own 
ports.  On  the  8th  May  181 1,  he  gives  an  account 
of  a  very  extraordinary  irafe  on  the  part  of  the  Awe* 
rican  Mafter  of  the  (hip  Grace  Ann  Greeny  who  ini 
pioft  atrocious  msum^  (for  fo  this  Court  in  fiij^rt 

of 
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of  the  law  of  nations  is  bound  to  defcribe  it)  had       ^^■ 
rifen  upon  his  Britijh  captors^   refcued  his  fhip  by     mdotfatai. 
violence  from  them,  carried  her  into  a  French  port,  "TT""""" 
and  there  delivered  up  nine  EngHjhmen  prifoners  of        xlxu 
war  to  the  enemy,  to  whom  he  pleaded  all  thefe  ex- 
ploits as  matter  of  fpecial  merit,  which  ought  to  exempt 
him  from  the  operation  of  the  Berlin  and  Milan  De- 
crees.    If  thefe  Decrees  were  extindt  at  the  time, 
there  could  have  been  no  occaiion  to  plead  fuch  ex- 
traordinary merits^  and  the  pli^a  could  not  have  been 
received  for  any  fuch  purpofe.     But  Mr.  Rujfel  writes 
that  ^^  he  was  liberated,  and  he  cannot  tell  whether 
^^  on  a  general  revocation  or  on  a  fpecial  exempdoii 
"  from  thofe  decrees."     A  fpecial  exemption !  how  a 
fpecial  exemption  from  decrees  which  according  to 
this  paper  had  had  no  exiflence  from  the  i^  November 
1 8 1  o,  and  which  his  own  country  had  not  only  declared 
in  terms  to  be  extinfl,  but  had  aded  upon  the  declared 
e^tindion  in  the  moft  formal  and  decifive  manner,^  and 
had  cenfured  and  punilhed  the  tardineis  of  this  country 
in  doing  the  like.     Mr. Rujfel  comes  to  this  coimtry  in 
September  181 1>  and  it  is  not  till  May  1812  that  this 
afferted  decree  of  revocation  is  produced,  under  all  the 
ftimuladng  motives  which  bis  known  zeal  for  the 
public  ibrvice  and  the  private  interefls  confided  to  his 
proteftion  furnifhed  for  producing  it  upon  occafions 
that  were  occurring  every  day.     When  finally  pro- 
duced, no  explanation  is  given  of  the  time  when  it 
was  received^  but  it  is  delivered  with  evident  intima- 
dons  of  diftruft  ;   for  I  cannot  but  allow  great  weigl)t 
to  the  obfervadon  of  Dr.  Adams^  that  Mr,  Ruffel  dif* 
tinguifhes  moft  ftudioufly  between  this  inftrument  and 
the  two  letters  that  accompany  it,  by  defcribing  them, 
is  they  arej^  letters  and  xoitb  the  dates  a£lually  belwgjmg 
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to  tiem,  and  this  as  the  c^py  of  a  decree  that  purports  i% 
have  been  pajfed  onfuch  a  day* 

Taking  all  this  evideace  (and  much  more  might  be 
%%%%.  adduced j  as  refulting  from  di^  copdu£fc  of  the  French  . 
Govenunent  viewed  in  every  poffible  direction ;  from  , 
that  of  the  American  Government  and  Its  r^reiienta- 
rives  J  from  that  of  the  French  Tribimals  j — in 
02ort,  from  that  of  every  moral  agent  whofe  conduft 
could  he  at  all  conne&ed  with  this  paper  ;  it  refults 
diat  this  paper  never  appeared  till  above  twelve  months 
after  it  bears  date^  and  that  it  did  not  appear,  becaufe 
m  truth  it  did  not  phyAcally  exift«  But  fuppofe  for  1 
moment  that  it  was  really  executed  at  the  time  it  bears 
date,  would  that  give  jt  a  {egal  exigence  till  it  was 
a&ually  promulged?  Certainly  not;  in  all  reafon 
and  in  all  pra£)ice  fiich  ^  inftrument  operates  only 
from  the  date  of  its  promulgadon.  If  accident  hai^ 
delayed  foi  a  great  li^gtl^  of  time  the  publication,  it 
ought  to  be  re-ejcecutedf  and  with  a  reference  to  the 
leal  dme  of  its  promulgatipn^  or  it  ihould  be  iflued 
with  an  explanation  of  the  caufes  that  have  deferred  it^ 
and  pointing  to  the  time  of  its  real  operation.  But  tf 
It  be  fent  into  the  wor^  with  its  anuquated  date^ 
claiming  the  authority  of  that  date,  and  of  that  date 
cinly^  it  has  either  that  authority  or  it  has  none. 
That  authority  it  cannot  have,  and  it  is  juft  as  de« 
ficimt.  in  point  of  honeft  claim  as  if  the  execudon  had 
taken  plac^  in  the  fraudulent  mode  of  an  antedated 
iftftnun^t.  In  either  way  I  ihould  depart  from  the, 
jbbriety  of  judicial  language  if  I  defcribed  it  in  th^ 
tefxs^  ths^  in  my  appreh^\fion  bdong  to  it.  It  is  one 
lather  iip^ance  of  the  exorbitant  demand  which  that 
perfon  is  in  the  habit  of  making  upon  th^  credulity  of 
9ia9km4*    It  is  fuiScient  to  ot)ferye  i^  in  my  judg« 

meat, 
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merit,  its  authority  is  fully  difproved  ;  that  it  comes       ^^ 
into  the  world  with  fuch  itidifputable  charaders  of    *^  "***•' 
falfehood  as  utterly  deftroy  its  operative  credit.    I  have     j^.    ^ 
no  doubt  that  the  true  conclufion  arifmg  from  the        «*"»• 
courfe  of  fa£ts  is^  that  this  paper  owes  its  birth  to  the 
Britijh  declaration  of  the  21ft  April  1812;  that  it  is  a 
later  production  of  this  fame  year,  and  that  it  claims 
to  earlier  origin  only  for  fuch  purpofes  as  it  is  the  duty 
of  all  courts  of  juftice  to  defeat. 

If  this  conclufion  be  juft,  it  follows  that  all  attempts 
to  prove  the  operation  of  fuch  a  document  muft  fail, 
becaufe  it  is  impoffible  to  prove  the  operation  of  a 
document  which  did  not  exift.  If  you  even  proved 
in  fome  inftances  a  courfe  of  practice  fimilar  to  that 
Which  the  document  holds  out,  it  would  by  no  means 
eflablifh  the  exiflence  of  fuch  a  document,  becaufe 
fuch  a  practice  might  take  place  independently  of  any 
fuch  document.  It  likewife  appears  to  follow  that  the 
Court  cannot  make  the  order  prayed  for  further  proof, 
becaufe  if  it  is  once  edablifhed  that  the  document  is 
bom  with  fuch  a  ftain  of  corruption  in  its  very  efTence 
and  conftitution,  it  is  out  of  the  reach  of  any  purify* 
ing  means  that  can  be  applied  to  it ;  and  lead  of  all 
of  fuch  as  are  to  be  applied  by  thofe  to  whom  it  owes 
that  vitious  effence  and  conftitution.  They  who  fabri- 
cate fuch  an  infbument  will  fabricate  the  means  of 
fupporting  it,  and  this  Court  does  not,  where  impo- 
fition  is  intended  upon  Itfelf,  refort  for  proofs  of  good 

faith  to  the  officina  fraudis  which  attempted  the  im« 
pofition. 

In  the  next  place  what  are  the  auxiliary  proofs  that    Appeodiz  a 

are  now  offered  as  to  matter  of  faft  ?    There  are  two 

letters  which  do  not  at  all  rder  to  this  paper,  being 

both  prior  in  date ;  one  of  them,  the  letter  to  the 

Confeil  d^  Frifes  fufpenfive  upon  the  future  fad:  of 
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df  a  dired  and  authenticated  aflertion  of  the  fiSL  The 
very  form  in  which  Mr.  Ruffel  has  depofed  to  the  fact 
18^  I  think^  the  ilrongeft  proof  that  it  is  hot  a  ba 
Upon  tvhich  a  very  conliderable  degree  of  doubt  is  not 
reafonably  to  be  felt.  Mr.  Rujel  ftates,  "  that  feveral 
^*  cafes  have  come  to  his  knowledge,  in  which  reftita- 
^*  tions  have  bcwi  decreed  to  the  claimants, although  tte 
^'  vefiels  would  have  been  liable  to  condemnadon  under 
*^  the  Berlin  and  Milan  Decrees,"  but  without  ftatiog 
any  particular  cafes.  Here  are  no  copies  of  the  dectett 
of  the  Courts  before  whom  thofe  cafes  were  brought, 
nor  indeed  any  aifertion  that  the  reftitutions  were 
made  by  the  authority  of  the  Courts — that  they  were 
not  made  by  the  authority  of  the  State  Itfelf.  This 
is  the  whole  of  the  information  that  Mr.  Ruffel j  upon 
his  own  knowledge  and  from  his  own  belief,  conveys 
to  the  Court. 

With  refpect  to  what  has  pafled  fince  the  month 
of  September  J  when  Mr.  Barlow  fucceeded  him  in  the 
miflion,  he  fays,  "  that  he  has  been  informed  by  the 
**  American  minifter  refident  at  Parisj  that  there  bai 
*^  not  been  an  inftance  of  the  application  of  the  BerHn 
**  and  Milan  Decrees  to  an  American  veflfel  or  cargo 
**  fince  the  month  of  September ;  that  many  veflels 
**  and  cargoes  had  been  reftored  to  the  lawful  ownen 
**  thereof,  which  would  have  violated  thofe  decreet 
**  had  they  been  in  force ;  that  he  has  no  doubt  but 
*^  more  fpecific  information  as  to  cafes  reftored  in  the 
**  French  Courts  of  Prize,  might  be  procured  from  the 
**  records  of  the  faid  proceedings;*'  On  which  aflertioo 
undoubtedly  the  queftion  arifes,  why  fuch  informadon 
has  not  been  procured  ?  becaufe  it  being  perfectly  wdl 
known  that  it  has  been  a  queftion  long  depending, 
whether  this  was  a  law  promulgated  to  the  CourtSi 
and  which  the  Courts  were  bound  to  carry  into  eze> 
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cudon,    It  ceftilnly  \^as    the  nattral  duty  of  the        'hm 
claimants  t6  have  provided  themfelves  with  the  moft     tndl^heii. 
indubitable  proofs,    (hawing  thefe  reftitutions   had  — . 
taken  plac6.     This  affertion  of  Mr.  Rujel  deftroys  the     ^"^Uft" 
lappofitioli  of  doctor  Lujhin^tdn^  that  no  more  au- 
thentic proofe  could  be  obtained,  becaufe  it  is  admit- 
ted by  Mr.  Rujfel  in  this  affertion,  that  there  is  no 
dbnbt  'Whatever  that,  if  further  time  were  allowed, 
fitore  fpecific  proof  of  the  proceedings  of  the  Courts 
fnight  have  beett  produced. 

I  come  now  to  confider  the  particular  cafes  men- 
tioned in  the  letters,  becaufe,  giving  to  the  general 
averment  of  Mn  Barlow  all  the  refpefl:  due  to  the 
aflernons  of  an  accredited  minifter  upon  fuch  a  fubjeft, 
refiding  at  another  Court,  it  ftill  remains  my  duty  to 
confider  what  are  the  fpecial  cafes  he  has  produced 
in  fupport  of  them,  inafmuch  as  thofe  cafes  may  tend 
to  (hew  upon  what  grounds  this  general  averment  has 
been  conftrufted,  and  how  far  the  ftatement  it  con-  ' 

tains  has  been  accurately  extrafted  from  fuch  pre- 
mifes.  In  the  letter  bearing  date  29  January  of  the 
prefent  year,  he  mentions  this  cafe :  "  I'he  (hip 
Acajlus^  Captain  Cottle^  from  Norfolky  bound  to 
Tmningerij  with  tobacco,  had  been  boarded  by  an 
^  Englijh  frigate,  and  was  taken  by  a  French  privateer 
**  and  brought  into  Fecamp  for  the  feet  of  having  been^ 
**  fo  boarded/*  Evidently,  therefore,  in  the  opinion 
at  leaft  of  the  French  privateer,  which  had  received 
rio  revocatory  orders,  the  Milan  Decree  was  at  this 
time  in  actual  operation,  for  the  capture  was  made 
upon  the  exprefs  ground  of  a  contravention  of  the 
Milan  order.  "  On  the  ad  January ,*  he  fays,  '*  I 
**  fbited  the  facts.*'  To  whom  ? — not  to  the  tribunals 
at  Paris ;  not  to  the  tribunals  in  that  diftrict  into 
iflirhich  the  fhip  was  brought ;  nor  does  it  appear  that 
•  VOL,  I.  E  E  the 
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Ths  the  claimants  applied  to  thofe  tribunals ;  but  ^'  in  a 
and  «h«rfc  "  ^w  days  afteiwards  the  (hip  and  cargo  were  ordered 
■  •'  by  the  Emperor  to  be  reftored  to  the  OAvners,  upon 
^^^ii^'  "  condition  j'* — upon  what  condition  ? — **  that  (he  had 
*'  not  violated  the  French  navigation  laws."  Now, 
upon  what  pretence  could  the  French  navigation  laws 
po(ribly  be  applied  to  this  (hip  ? — a  (hip  bound,  from 
Norfolk  in  America  to  Tonningenj  no  part  of  the  French 
dominions.  The  navigation  laws  of  a  country  are  con- 
fined to  a  trade  to  or  from  that  country.  Our  navi- 
gation laws,  for  inflance,  undoubtedly  have  a  right  to 
prefcribe  rules  to  be  obferved  by  foreigners  trading  to 
or  from  this  country ;  but  do  they  pretend  in  any 
manner  to  intermeddle  with  the  navigation  of,  foreign 
States,  as  between  themfelves?  In  what  way  could 
the  French  navigation  laws  apply  to  fuch  a  cafe  as  this  I 
Belligerent  Orders  might,  but  navigation  laws  could 
not  at  all.  To  whom,  however,  are  tliefe  navigation 
laws  referred  ? — They  are  referred  to  the  Council  of 
Prizes.     The  Council  determine  that  no  fuch  violation 

had  taken  place,  as  certainly  no  fuch  violation  could 

^^  •  •  • 

poflibly  have  taken  place  ;  and  then  (he  is  delivered,— 
but  delivered  by  the  Emperor. 

The  next  cafe  to  which  this  gentleman  refers  in  his 
fubfequent  letter,  is  that  of  the  fchooner  Fly ;  and  it 
is  this :  "  She  was  of  and  from  New  Torkj  loaded  with 
cotton,  fugar,  and  coffee,  bound  to  St.  Peterjburghy 
and  taken  by  an  Englijh  cruizer,  and  carried  into 
"  Cowes'y  thence  releafed/*  Does  (he  go  to  P^ 
terjburgh^  the  place  of  her  deilination?  No,  (he 
goes  into  Havre.  "  Why  then  here  is  a  fraudulent 
cafe  of  a  (hip  bound  oflenfibly  to  Peterjburgb^  but 
bound  really  to  France ;  (he  was  releafed  at  Cowes^ 
and  then  purfued  her  fraudulent  voyage  into  the 
French  port  to  which  (he  was  declined.     *'  She  de- 

^*  dared 
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*^  dared  the  fects  as  above  related,"  which  (he  might         Th# 
undoubtedly  do  with  perfect  fafety,  having  contrived     ana'odien. 

and  effected  a  fraud  for  the  fupply  of  France ;  and  

(he  was  reloaded  with  French  goods,  and  departed  ^^xz^,  * 
without  moleftation.  Such  a  cafe  as  this  I  do  not 
confider  as  of  any  authority,  where  fuch  a  fraud  had 
been  practifed  by  a  veffel  in  favour  of  French  com- 
merce, for  the  fupply  of  French  neceflities,  and  a 
fliip,  as  I  likewife  obferve,  under  French  licence. 

The  next  is  the  cafe  of  "  the  M^Phxbe^ixotaBoJion 
to  Civita  Vecchidj  laden  with  colonial  produce,  which 
had  been  boarded,  arrived,  entered,  fold,  and  now 
re-loading  for  departure.'*  This  is  another  licence 
cafe — a  cafe  peculiarly  favoured  and  diftinguifhed, 
becaufe,  undoubtedly,  when  a  Licence  is  granted  to 
import  goods  into  France j  I  cannot  conceive  that  any 
cafe  can  occur  in  which  the  Berlin  and  Milan  Decrees 
cap  be  applied  to  (hips  fo  privileged,  and  conforming 
(as  far  as  their  own  voluntary  condufl:  was  concerned) 
to  the  terms  of  the  licence.  An  exemption  from  the 
Berlin  and  Milan  Decrees  muft  indifputably  be  con- 
fidered  to  be  granted  on  account  of  any  involuntary 
afts  to  which  the  (hip  had  been  fubjefted  in  the  " 
voyage.  She  had  been  boarded  by  an  Englijh  cruizer 
while  failing  with  a  French  licence,  and  for  the  purpofe 
of  the  fupply  of  the  markets  of  trance. 

The  cafe  of  "  the  (hip  Recovery  of  Bojlon^  boarded, 
arrived,  and  entered,  as  above  at  the  fame  place, 
now  felling  her  cargo,**  is  another  of  thefe  li- 
cence cafes  which  was  freighted  at  the  fame  place.— 
Out  of  thefe  feven  cafes  Jiere  are  two  others,  which 
are  by  decrees  of  the  Emperor ^  not  by  decrees  of  the 
courts ;  and  one  other  cafe,  which  is  the  cafe  of  ^^  the 

E  E  2  "  Brig 
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"  Brig  Ann  Maria^  bound  to  a  port  in  France^  put 
into  Falmouth 9  then  came  to  Morlaix^  entered,  fold, 
bought,  reloaded,  and  departed  as  above."  There  15 
no  proof  whatever  that  the  hOi  of  her  touching  at 
Falmouth  was  at  all  known,  or  that  flie  had  declared 
'  his  faft,  nor  is  any  explanation  given  upon  what  au- 
thority fhe  had  been  reftored,  whether  by  an  ad  of 
the  State,  or  by  an  aft  of  the  Tribunals. 

Of  thefe  feven  cafea  then  which  are  fpecially  re- 
ferred to,  three  are  cafes  of  veflels  under  licence^  in 
which  an  aftual  and  fpecial  proteftion  had  been  given, 
two  are  reftored,  not  by  judgments  of  the  Tribunali 
afting  upon  the  known  law,  but  by  the  aft  of 
the  perfon  exercifing  the  fovereign  powers  of  the  State 
in  a  way  that  fuited  his  policy  or  his  fancy  in  the 
particular  cafe :  and  in  one  of  the  other  two  it  does  not 
at  alLappear  that  the  faft  was  known  that  the  (hip  had 
violated  the  French  Decrees  by  vifiting  znEnglifl)  port. 
So  that  one  only  remains,  and  what  the  real  circum- 
ftances  of  that  cafe  were  it  is  quite  impofiible  for  the 
captors  to  invert igate— they  may  be  fuch,  as  if  known 
would  prevent  the  cafe  from  being  of  any  authority 
whatever.  This  I  fee,  that  the  cafe  is  without 
date — that  the  fhip  was  originally  deftined  to  a  French 
port — that  file  had  only  been  vifited  by  a  Brifijh 
cruizer,  and  had  not  been  feized  by  any  French  cap- 
tor on  her  arrival. 

To  the  obfervation  I  have  already  made  on  the 
praftice,  as  infufEcient  to  fupport  this  document  even 
if  proved,  I  will  only  add,  that  if  there  were  a  prac- 
tice founded  upon  any  fuch  decree,  it  mufl  have  been 
a  practice  uniformly,  univerfally,  and  notorioufly  pro- 
ceeding  upon  all  fuch  cafes  fmce  the  ift  November^ 
1809.    There  mufl  be  a  numerous  and  an  uniater* 

rupted 
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rupted  feries,  accompamed  (unlefs   there  has  been        Tb« 
grofs  negligence  on  the  part  pf  the  Claimants)  vdth     umi  och«ii. 
regular  » proofs  now  ready  to  be  produced.     This  ^         "V" 
would  have  been  legal  evidence  well  entitled  to  the        1^1%. 
attention  of  the  Court,  in  proof  of  the  non.exec.ution 
of  the  Berlin  and  Milan  Decrees,  in  confequence  of  aa 
authentic  revocation  publickly  promulged.     I  do  not 
entirely  accede  to  the  pofirion  of  Mr.  Rujel  that  the 
non-exiftence  of  the  decree  can  only  be  proved  by  tb^  pro* 
mulgation  of  the  repeal^  and  by  the  non^xecution  of  the  de^ 
cree^  becaufe  the  mere  non-execution  may  prove  nothing  Appendii  t. 
but  the  pref(^nt  fufpenfion  of  the  decree  pretended  to 
be  repealed*     The  property  may  remain  in  a  ftate  of 
detention  within  the  grafp  of  the  decrees,  whenever  it 
i$  thought  fit  to  call  them  into  adion.     It  is  not  the 
mere  prefent  non-execution  of  the  rule,  but  an  execu- 
tion of  a  contrary  rule  introduced  by  the  repeal,  that  is 
the  proper  evidence.     Shew  an  authentic  and  public 
repeal,  (hew  that  repeal  fi^Uowed  up,  not  by  a  merd 
cftflation,  but  by  immediate  liberation  under  fentenc^ 
of  the  Courts,  and  a  judgement  of  cofts  againfl  thof9 
vho  prefume  to  infrir)ge  it.     That  is  the  proper  evi» 
dence  in  which  the  other  belligerent  may  be  expefled 
to  acquiefce-^but  it  is  evidence  of  a  very  different  na^ 
ture  indeed  from  that  which  is  furnifhed  by  the  repre^ 
fentation  given  in  one  of  the  letters  alluded  to,  that    Appendix  v. 
**  in  the  month  of  May  1 8  n,  not  one  veffel  captured 
**  fince  the  x  ft  of  November  had  been  either  releafed  ox 
<^  brought  to  trial." 

It  is  hardly  worth  while  to  advert  to  three  affidavit) 
offered  to  the  Court,  by  which  it  appears  that  thra^ 
American  veffels  bound  to  Briiijh  ports,  bad  been  exa^ 
mined  by  French  privateers  and  fuffered  to  proceed*.  I 
ifx  pot  find  that  ao;  refeirence  was  made  to  the  repeal 

of 
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The  of  the  Berlin  and  Milan  Decrees,  as  the  motives  for 
and  othefi.  fuch  releafes.  They  might  be  for  reafons  of  private 
"TT"^""  convenience,  fuch  as  often  occur  in  the  cafes  of  Bri- 
t^i2.  '  tifi)  (hips  which  are  releafed  by  the  enemy,  when  the 
cruizer  is  already  encumbered  with  as  many  prizes  as 
flie  can  difpofe  of.  Or  they  might  be  in  confequence 
of  fpecial  orders  for  fpecial  purpofes — for  the  public 
fervice  of  France y  or  for  the  purpofe  of  giving  a  colour 
now  and  then  to  fuch  fu^geftions  as  are  now  offered  to 
the  Court.  To  be  fure  if  thefe  cafes  are  to  be  taken  as 
they  are  defcribed,  they  prove  too  much  :  they  prove 
not  only  that  the  French  have  repealed  their  own  Berlin 
and  Milan  Decrees,  but  that  they  have  renounced  their 
own  mod  undeniable  right  under  the  general  Law  of 
Nations ;  namely,  of  feizing  contraband  of  war  going 
to  an  enemy's  port,  for  two  out  of  thefe  three  cafes,  are 
cafes  of  naval  ftores  coming  to  this  country. 

If  it  be  afked  whether  in  the  evidence  adduced 
feveral  reftitutions  do  not  appear  to  have  been  made,  of 
American  fhips  confifcable  under  the  Berlin  and  Milan 
Decrees ;  I  anfwer  without  referve,  that  I  beKeve 
there  may  have  been  fuch  inftances.  It  would 
be  indecent  to  deny  what  thefe  gentlemen  have 
averred  in  general  terms,  though  their  fpedfic 
inftances  are  very  unfatisfeftory.  But,  I  anfwer 
further,  that  thefe  reftitutions  have  been  afts  of 
State  proceeding  on  motives  of  policy,  or  humour 
in  the  particular  inftances — not  judgements  of  tri- 
bunals ading  upon  a  known  law,  at  the  inftance  of 
parties  who  claim  the  benefit  of  it  It  was  faid  on 
behalf  of  the  claimants,  that  we  have  no  right  to 
diftate  to  France  modes  of  reftitution ;  I  anfwer  that 
we  undoubtedly  poffefs  fuch  a  right,  becaufe  the  Law 
of  Nations  authorizes  us  to  make  a  demand  of  that  kind 

The 
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The  Law  of  Nations  obliges  every  maritime  country  to        ^^ 

have  tribunals  of  this  fpecies,  from  which  injured  par*      ami  othm. 

ties  have  a  right  to  demand  redrefe,  not  ex  gratid  or  as  **TJ    T^ 

matter  of  court  favour,  but  ex  debitojujlitia.     And  it         x^ia- 

is  no  anfwer  when  we  call  for  a  law^  to  (hew  us  a  par* 

ticular  a£l  of  State  that  has  done  the  fame  thing.     If 

they  proceeded  upon  the  law,  fliew  the  law  in  the  ufual 

manner  by  the  production  of  the  edift  itfelf,  by  recorded 

applications  of  it  in  a  legal  form,  and  by  the  teftimony  of 

eminent  profeflbrs  of  the  law.    If  you  can  (hew  no  fuch 

thing,  it  leaves  the  matter  open  to  the  conclufion  which 

has  a  good  deal  of  other  collateral  authentic  hiftory 

to  fupport  it,  namely,  that  the  French  Ruler  referved 

this  fubjed  entirely  to  his  own  fovereign  will  and  plea« 

fure ;  that  he  granted  reftitutions  and  refufed  refUtu- 

tions  very  much  at  his  own  fpecial  difcretion,  with  little 

interference  on  the  part  of  the  tribunals.     I  think 

ftrong  traces  of  this  are  to  be  found  in  the  cor- 

refpondence  of  Mr .  iJtt^/ J  fometimesthe  "Emperor 

refufes  to  permit  any  American  cafes  to  be  reported  to 

him,"  though  all  depending  upon  his  decifion.  At  other  Appendix  w. 

times  "  he  declines,"  as  ftated  by  Mr.  Rujfel^  "  taking 

any  decifion  with  regard  to  the  lifl,  before  it  had  been 

fubmitted  to,**  what  ?  not  to  the  Council  of  Prizes,  but 

to  the  Council  of  Commerce.     Then  comes  a  journey 

to  Cberbourgh^  and  fetes  and  feftivals,  and  the  matter 

is  adjourned  ^w^  die.     No  wonder  that  the  French 

cruizers  fhould  betray  a  very  inconfiftent  practice  of 

their  own  in  fuch  an  uncertain  flate  of  things — what  # 

to  take  or  what  not  to  take. — But  what  this  country 

demands,  is  a  clear  and  determinate  rule  of  law,  aded 

upon  in  a  clear  and  determinate  manner  y  not  a 

crooked  and  fluduating  practice,  bending  to  prefent 

policy  or  even  to  prefent  humour,  in  fuch  a  manner 

as  to  leave  no  certainty  to  guide  any  individual,  or 

any 
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the  any  State  that  looks  to  if  for  the  cfiffection  of.  her  cbii- 

and^'diers.     **ct.     If  thfi  matter  is  left  in  a  ftate  of  uncertainty  it 

* —  is  enough ;    becaufe  if  honeftly   meant  and  fiarly 

^^%u!^*  authenticated,  no  poflible  doubt  could  hailg  upon  it. 
It  would  be  enough  that  the  matter  was  left  in  a  qnef- 
tionable  (hape  as  to  whether  the  decrees  w;ere  revoked 
or  not,  or  how  they  had  been  ifevoked.  But  the  cafe, 
in  my  apprehenfion,  goes  much  further,  it  goes  to  the 
efied  of  eftablifliing  that  no  fuch  revocation  has 
aftually  taken  place. 

Having  arrived,  at  leaft  in  tlie  conviftioh  of  my  own 
judgment,  to  the  conclufion,  that  the  inftrument  relied 
upon  is  afelfe  tod  fraudulent  inftrument,  without  good 
fiuth,  without  authenticity,  and  without  promulgatbn, 
it  becomes  lefs  neceflary  for  me  to  confider  how  far  it 
would  have  fatisfied  the  other  requifites  prefcribed  in 
the  Order,  if  it  had  not  been  an*  inftrument  totally 
deficient  in  thefe  primary  and  fundamental  qualifica- 
tions. I  (hall,  therefore,  not  impofe  upon  myfelf  the 
tafk  of  enquiring  how  far,  in  the  cafe  of  fuch  general 
Decrees,  violating  the  rights  of  neutrals  univerlally,  a 
revocatioil  of  them  in  favour  of  any  one  State,  calling 
Itfelf  neutral,  is  entitled  to  the  refpeft  of  the  other 
belligerent  whofe  rights  may  be  more  deeply  affeSed 
by  the  partial  revocation  than  by  the  general  prohi- 
bition itfelf^  how  far 'the  State,  which  has  impofed 
the  injurious  prohibition,  has  any  right  to  make  fuch 
a  felcftion  of  neutrals  more  than  It  had  the  right  to 
impofe  the  original  prohibition — how  far  a  State, 
calling  Itfelf  neutral,  has  a  right  entirely  to  difband 
from  the  common  confederacy  of  civilized  nations, 
and  to  accept,  as  a  mere  indulgence  to  Itfelf,  that 
which  It  ought  to  claim  and  poffefs  as  the  commoA 

birth-right  of  all  neutral  States  whatfoever — how  far 
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k  fe  at  Kberty,  confiftently  with  any  known  pnndpleg        Tit 
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of  general  juftice,  or  of  national  good  fiEuth,  by  fuch     ^^  ^^^^ 
an  acceptance  for  Its  own  t^mpoi'ary  conveniencej  to  ■  '^ 

concur  in  eftablifhing  prindples  immediately  fatal  tQ     "^^g^^ 
the  rights  of  all  other  neutral  countries^  and  ulti^ 
mately  and  confequentially  to  Its  own ; — and  if  It  is  not 
ib  at  liberty,  to  what  extent  of  oppofition  beyond  the 
indignant  rejection  of  fuch  felfifh  favours^  if  they  are! 
fo  offered,  It  is  bound  to  carry  Its  refiftaneet    Thefe      .       •.: ^ 
are    momentous  queftions — and  they  become  mord 
momentous  if  the  aflerdon  of  a  right  to  accept  fucl^ 
fdfifh  advantages  upon  a  fpecies  of  delreli£Uon  of 
neutral  rights  and  dudes,  (hould  be  coupled  with  th6 
afferdoh  of  a  ilill  more  noxious  right  to  accept  them 
ii|)on  terms  which  can  have  no  other  merit  allowed  to 
them  than  that  of  qualified  hoftility  to  the  other  hd^ 
ligerent.    For  the  neutral  State  to  contend  againft  that, 
belligerent  that  ihe  had  accepted  fuch  terms,  had 
afted  upon  them,  and  by  fuch  acceptance  and  afting 
had  a  right  to  infill  that  the  conditional  bargain  had 
ceafed  to  be  conditional  and  ought  now  to  be  coiw 
fidered  as  abfolute  againft  Him,  does  feem  fomething 
of  a  pretenfiqn  iK)t  very  confiftent  with  the  expefta^. 
don  of  a  ready  acquiefcence  oa  the  part  of  that  othe^ 
belligerent.— -It  were  much  to  be  lamented,  if  a  ftaite 
of  things  fliould  exift  which  called  for  the  difcuflSon 
of  fuch  queftions.    The  conclufion  to  which  I  have 
arrived  excludes  the  neceflity  of  enquiring  whether 
fuch  a  ftate  of  things  does  exift,  and  what  decifida 
ought  to  be  applied  to  the  queftions  arifmg  Out  of 
it.     It  is  equally  unneceflary  to.  enquire  whether  the 
acceptance  of  any  conditions  (be  their  nature  what  it 
may,   even  future,   profpeftive,   or  continuous,  ai 
Dr.  Stoddart  has  obfierved),  leaves  the  revocation  ftitt 
in  a  conditional  ftate,  or  converts  it  into  an  abfolute  one 
VOL.  1.  IF  (though 
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(though  the  conditions  are  (till  refting  in  future  uiifixe* 
quted  performwce),  together  with  feveraji  other  minor 
confiderations  on  which  much  learned  induifaryhas  been 
beflowed.  Such  as  whether  the  revocation,  if  it  exifted, 
wa3  abfolute  even  with  refpefb  to  all  the  claims  of  die 
fevoured  neutral— whether  it  comprized  cargoes  as 
well  as  fhips — and  whether  it  extended  to  the  protec* 
tbn  of  American  property  on  board  the  veiTels  of  other 
neutral  countries^  or  of  the  produds  of  England  on 
board  American  yeflels,  become  American  property  by 
purchafe. 

With  thefe  obfervations  I  difmifs  this  cafe,  haviB|f 
broi^ht  to  the  confideration  of  it,  as  I  truft,  all  that 
impartiality  and  independence  of  mind  fo  flrongly 
pefled  upon  me  by  advice,  of  which  I  (hould  be  left 
difpofed  to  doubt  the  propriety,  if  I  had  in  the  iUghteft 
degree  felt  the  necei&ty.  -  In  a  cafe  which,  though  not 
attended  with  much  difficulty,  is  not  without  its  deU^ 
cacy,  I  have  endeavoured  to  difcharge  my  duty  ai 
in  other  cafes,  certainly  without  any  difregard.  to  tht 
fatisfa^on  of  other  minds,  but  indifpenfably  to  the 
fatisfadtion  of  my  own.  If  that  fatisfa£tion  has  been 
juu|uired  upon  principles  erroneoufly  spumed  or  ap- 
plied, it  is  my  confolation,  in  this  as  in  other  cafes, 
that  thofe  principles  may  receiye  thdr  corre£don  from 
the  proper  authority .-^For  without  taking  upon  my* 
ielf  to  £iy  how  they  pugbt  net  to  be  corre£ted,  I  may 
venture  to  intimate  ^at  the  law  and  conftitution  of 
this  country  point  to  the  tribun^  of  appeal  as  the 
proper  Forup  by  which  the  judgements  of  this  Court 
we  primarily  and  propef  ly  to  be  examined.  Acknov* 
}edgingwid^  all  refpe^  that  authority,  I  pronounce 
|hat  this  (hip,  and  the  other  Afn^c^n  frips,  cap- 
t^red  before  the  20th  May^  are  liable  to  con^emnaf 
|J0i|!>vpaQ4  0^t  thole  v^cb  \^y^  ^ef&  captuired  fince, 

4  ff« 


HIGH  COURT  OF  ADMIRALTY. 


417 


are  endtled  to  the  benefit  of  the  protedion,  held  out       Th* 
in  the  Declaration  of  2  3  d  June —a  Declaration  founded     and  othos. 


not  upon  the  faith  of  that  pretended  revocation  of  the  ■* 

French  Decrees,  but  upon  motives  of  conciliation,       iilu 
upon  the  delire  entertained  and   ezprefTed   by  His 
Majefly  of  re-eftablifliing  the  intercourfe  between 
neutral  and  belligerent  nations  upon  its  accuftomed 
principles* 


i 
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ExiraQedfrom  the  Rfglfiry  of  His  MajeJIy^t  High  Court  ofAdmtaity 

9f  England, 

Sir,  Foreign  Office,  June /^t\\j  i8i2. 

T  N  reply  to  your  Letter  of  this  day *3  date,  addrefled  to  Vifcount 
Cqftlereagh^  requefting  to  be  fumiihed,  for  the  information  ot 
the  captors  in  the  cafes  of  the  (hip  Vejlal  and  other  American  vef- 
felsj  with  copies  of  a  Letter  from  the  French  Miniiler  of  Juftice 
to  the  Council  of  Prizes,  dated  the  25th  oi  December  18 10,  and 
of  another  of  the  fame  date  from  the  French  Minifter  of  Finance  to 
the  Direiftor  General  of  the  Cuftoms,  I  am  direAed  by  his  Lord* 
(hip  to  tranfmit  to  you  herewith  Copies  of  the  faid  Documents, 
together  with  a  Copy  of  the  Letter  from  Mr.  Rufelly  the  American 
Charge  des  Affaires  at  this  Court,  which  accompanied  llio  {ame, 
and  the  Copy  of  the  Decree  of  the  French  Government,  dated  the 
a 8th  o^  April  181 1,  referred  to  in  your  faid  Letter. 

I  am.  Sir, 
Your  mod  ob'  r^i'^p.t  durable  Servant, 
To  the  King's  Proftor,  WILLIAM  HAMILTON. 

Dodlors  Commons, 
&c.  &c.  &c. 


Tranflated  from  the  French, 

Partly  the  2 $ih  December  i8ia 
COPV  of  a  Letter  addreffed  by  his  Excellency  the  Grand 
Judge  Miniiler  of  Juftice  to  the  Counfellor  of  State,  Pre* 
fident  of  the  Council  of  Prizes. 

"to  his  Excellency  the  Prelident.  « 

Sir, 

THE  Minifter  for  Foreign  Affairs,  in  conformity  to  the  dtdttt 
'of  His  Majefty  the  Emperor  and  King,  addreffed,  on  the  5th  o^ 
Auguft  laft,  to  the  Minifter  Plenipotentiary  of  the  United  States 
of  America f  a  Note,  containing  the  following  words : 

VoIp.  t\  [  h  3  ^  I  am 
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I  am  authorized  to  declare  to  you,  that  the  Decrees  of  Berlis 
*^  and  Milan  are  revoked,  and  that  dating  from  the  firfl  of 
•*  November  they  will  ceafe  to  pofWfs  their  effeft,  it  being  how- 
ever well  underftood,  that  in  confequence  of  this  declaration 
the  Engli/h  (hall  revoke  their  Orders  in  Council,  and  (hall 
*'  renounce  thofe  new  principles  of  blockade  which  they  have 
*'  wi(hed  to  ellabliih,  or  elfe  that  the  United  States,  conform* 
*'  ably  to  the  A£l  which  you  have  j  uft  communicated^  (hall  cauft 
**  their  rights  to  be  refpefted  by  the  ErtgUJb.** 

In  confequence  of  the  communication  of  this  Note,  the  Prefident 
of  the  United  States  publiftied,  on  the  id  of  November,  a  Pro- 
clamation, announcing  the  revocation  of  the  Decrees  of  BerRn  and 
Milan  J  and  declaring,  that  in  confequence  thereof  all  the  reftric- 
tions  impofcd  by  the  A^  of  the  ift  of  May  (hould  ceafci  in  regard 
to  France  and  her  dependencies. 

The  Department  of  the  Treafury  on  the  fame  day  addrefTcd  a 
Circular  to  all  the  officers  of  the  American  cufkoms,  direding  them 
to  admit  into  the  ports  and  waters  of  the  United  States  French 
armed  ve(rels,  and  ordering  them  to  apply,  reckoning  firom  the 
2d  of  February  next,  to  EngVt/b  (hips  of  all  defcriptions,  and 
tt>  merchandize  proceeding  from  the  growth,  manufaflure^  and 
commerce  of  England^  and  h^r  dependencies,  the  law  prohibiting 
all  commercial  relations,  provided  that  at  the  faid  period  the  revo- 
cation of  the  Engk/b  Orders  in  Council,  and  of  all  a^s  invafive  of 
the  neutrality  of  the  United  States,  (hall  not  have  been  announced 
by  the  Department  of  the  Treafury. 

In  confequence  of  the  government  of  the  United  States  having 
thus  engaged  to  caufe  their  rights  to  be  refpefted.  His  Majefty 
diredts,  that  all  caufes  pending  in  the  Council  of  Prizes,  concern- 
ing prizes  made  of  American  ve(jrels,  dating  from  the  ift  of 
NovembeTf  and  fuch  as  (hall  from  henceforth  be  brought  in,  are 
not  to  be  adjudged  according  to  the  principles  of  the  Decrees  of 
Berlin  and  Milan^  but  thai  they  are  to  remain  fufpended,  the 
ve(rels  taken  or  feized  before  being  only  under  fequeflration,  and 
the  rights  of  the  proprietors  being  referved  to  them  till  the  id  of 
February  next,  the  period  when  the  United  States,  having  per- 
formed their  engagement  of  caudng  their  rights  to  be  refpeded* 
the  captures  are  to  be  declared  by  the  Council  to  be  null  and 
void,  and  the  American  veffels  rellored  with  their  cargoes  to  their 
owners.  Accept,  &c. 

( Signed)        Le  Due  de  MASSA. 

(A  true  Copy.) 

The  Mtnifter  for  Foreign  Affairs, 

rSigned)        Le  Dac.de  BiUSANa 
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Tranjlated  from  the  French^ 

Pariif  the  25th  Decmier  l8iO» 
COPY  of  a  Letter  addreffed  by  his  Excellency  the  Minifter 
of  Fioances  to  the  Count  de  Si^,  Counfellor  of  StatCf 
Director  General  of  Cuftoms. 

Monfieur  the  Count, 

ON  the  5  th  oiJugiifl  laft  the  Minifter  of  Foreign  Affairs  wrote 
to  Mr.  ^rm/lrong,  the  Minifter  Plenipotentiary  of  jimericOf'tlat 
the  Decrees  of  Berlin  and  Milan  were  revoked,  and. that  from  the 
I  ft  of  November  they  would  ceafe  to  poflefs  their  effe6l,  it  being 
however  well  underftood,  that  in  confequence  of  this  declaration 
the  Engiyh  (hould  revoke  their  Orders  in  Council,  and  (hould 
renounce  thofe  new  principles  of  blockade  which  they  have  wiflied 
to  eftablifh,  or  elfe  that  the  United  States,  conformably  to  the 
A6i  communicated,  (hould  caufe  their  rights  to  be  refpe^ed  by 
the  Engli/b. 

Upon  the  communication  of  this  Note,  the  Prefident  of  the 
United  States  iffued,  on  the  2d  of  November^  a  Proclan^ation, 
announcing  the  revocatioil,  reckoning  from  the  ift  o£  No^fmBer, 
of  the  Decrees  o{' Berlin  and  Milan j  and  declaring,  that  in  con- 
fequence thereof  all  the  reftri6Uons  impofed  by  the  Aft  of  the 
ift  of  May  (hould  ceafe,  with  refpeft  to  France  and  her  depen* 
dencies. 

On  the  fame  day  the  Department  of  the  Treafury  addrefle^  a 
Circular  to  the  agent  of  the  cuftoms,  ordering  them  to  admit  into 
the  ports  and  waters  of  the  United  States  French  armed  velTels^ 
^and  enjoining  them  to  apply,  reckoning  from  the  2d  of  February 
next,  the  Law  of  the  I  ft  of  May  1 809,  prohibiting  of  all  commercial 
relations  to  EngU/b  (hips  of  all  defcriptions,  as  well  as  to  the 
merchandize  of  the  growth,  conunerce,  and  maaufadure  of 
i?«^/jii//,  and  her  dependencies/ 

His  Majefty  having  in  thefe  two  Afts  feen  the  indication  of  the 
meafures  which  the  j^mericani  are  about  to  take,  from  the  ad  of 
February  next,  to  caufe  their  rights  to  be  refpefted,  has  com- 
manded me  to  fignify  to  you,  that  the  Decrees  of  BerUn  and 
Milan  are  not  to  be  applied  to  any  American  veiTel  that  (hall  have 
entered  into  our  ports  ftnce  the  l^  oi  November,  or  that  may 
henceforwards,  and  that  fuch  as  have  been  fequeftrated  as  having 
afted  in  contravention  to  the  Decrees  (hall  be  the  objeft  of  a 
fpecial  report. 

Ch  2]  On 
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On  the  2d  February  I  fhall  commanicate  to  you  the  intention! 

of  the  Emperor  upon  the  deHnitive  ftep  to  be  adopted  to  dif* 

tbiguifh  and  favour  Ameriean  navigation. 

I  have  the  honour,  &c. 

(Signed)        Le  Due  dc  GARTO. 
(A  true  Copy.) 

By  authorization  of  the  minifteri  in  his  abfencei 
the  chief  of  the  Divifion  of  Confulate, 

(L.  S.)  (Signed)         D.  Hermand. 

(A  true  Copy.) 

(Signed)        J.  Barlow. 


COPY. 

THE  underfigned  Charg6  d* Affaires  of  the  United  Staies  of 
^fmericd  has  the  honour  to  tranfmit  to  Lord  CqfiUreqgb  authentic 
-copies  of  a  Decree,  purporting  to  be  pafled  by  the  Empecor  of  the 
Frfnch,  on  the  28th  day  of  j4prii  181 L,  of  a  letter  addreifed  by 
the  French  Minifter  of  Finances  to  the  DircAor  General  of  tbe 
Cunomfty  on  the  25th  day  of  December  1810;  and  of  another 
letter  of  the  fanje  date,  from  the  French  Minifter  of  Juftice  to  the 
I*refident  of  the  Council  of  Prizes. 

-As  thefe  a  As  explicitly  recognize  the  revocation  of  the  Bertm 
and  Milan  Decrees,  in  relation  to  the  United  States,  and  diftindily 
make  this  revocation  to  take  efFedi  from  the  ifl  of  November  18 10, 
the  underfigned  cannot  but  perfuade  himfelf  that  they  will,  in  the 
official  and  authentic  form  in  which  they  are  now  prefented  to  His 
Britannic  Majefly's  Government,  remoye  all  doubts  with  refped 
to  revocation  in  queflion,  and  joined  with  all  the  powerful  confi- 
derations  of  juilice  and  expediency  fo  often  fuggefled,  lead  to  a 
li^e-  repeal  of  the  Briti/b  Orders  in  Council^  and  thereby  to  a 
renewal  of  that  perfeA  amity  and  unreflri6ted  intercourfe  between 
this  country  and  the  United  States,  which  the  obvious  interefls  of 
both  nations  require. 

The  underfigned  avails  himfelf  of  this  opportunity  to  aifure  hii 
XiOi:d{hip  of  his  higheft  coniideratioii. 

(Signed)       W  RUSSELL. 
i8>  JWiirri  Street^  20  May  xSjz. 
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Tranflated from  thi  French  Language. 

Palace  of  St.  Cloud,  2%\hj1priliiu. 

NAPOLEON,  Emperor  of  the  French^  King  of  Italy,  t*r6* 
tedor  of  the  Confederation  of  the  Rhine,  Mediator  of  the 
Stvtfs  Confederation. 

ON  the  report  of  our  Minifter  for  Foreign  Relations. 

Seeing  the  law  of  the  2d  March  181 1,  by  which  the  Congrefs 
of  the  United  States  ordered  the  execution  of  the  provifions  of 
the  Non-intercourfe  A61,  prohibiting  the  introdudion  into  Ame-* 
rican  ports  of  (hips  and  merchandize  of  Great  Britain,  her  colo- 
nies and  dependencies : 

Confidering  that  the  faid  law  is  a  meafure  in  oppoiition  to  the 
arbitrary  pretenfions  ordained  by  the  Decrees  of  the  Brtttfh 
Council,  and  a  formal  refufal  to  adhere  to  a  fyilem  hoftile  to  the 
independence  of  neutral  powers  and  their  flag, 

We  have  decreed,  and  do  decree  as  follows : 

The  Berlin  and  Milan  Decrees^  from  the  id  Novemher  laft,  are 

definitively   confidered    as   not  having  exiiled  with   refpe6l  to 

jimerican  Veflels. 

(Signed)        NAPOLEON. 
By  the  Emperor, 

The  Minifter  Secretary  of  State, 

(Signed)        The  Count  Darv. 

(A  corre6l  Copy.) 
The  Minifter  for  Foreign  Relations^ 

(Signed)        The  Duke  of  Bassano. 
(A  true  Copy.) 

(Signed)         JosL  Barlow. 

(A  true  Copy.) 
Foreign  Office,  July  ^di,  18 1  a. 

(Signed)      William  Hamiltok, 

Under  Secretary  of  State. 
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CONSERVATIVE  SENATE. 

sitting  of  march  10. 

THE  Sitting  opened  at  noon,  in  the  prefence  of  his  Serene 

Highnefs  the  jlrch  Chancellor  of  the  Empire,  His  Serene  High- 

•efi  the  Prince  FicC'ConJable  was  prefent  at  it. 

[  h  3  3  Their' 
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•*  It  was  in  1806  (he  began  the  execution  of  that  fyftem,  which 
tended  to  bend  the  common  law  of  nations  before  the  Orders  of 
Council,  and  the  regulations  of  the  London  Admiralty. 

**  The  declaration  of  the  i6th  of  May  annihilated  by  one  fingle 
word  the  rightanf  all  maritime  dates, — placed  under  an  interdict 
vaft  coafls  and  whole  empires.  From  this  moment  England  no 
longer  acknowledged  any  neutrals  upon  the  feas. 

"  The  Decrees  of  1807  impofed  upon  every  veffel  the  obliga- 
tion of  touching  at  an  Englt/b  port,  whatever  her  defUnation  might 
be,  to  pay  a  tribute  to  England^  and  fubmit  her  ^argo  to  the  tarifs 
of  the  cufloms. 

**  By  the  declaration  of  1806  all  navigation  had  been  inter- 
di6ted  to  neutrals;  by  the  Decrees  of  1807,  the  power  of  navi- 
gating was  reftored  to  them  5  but  they  could  ufe  it  only  for  the 
common  utihty  of  Englifb  commerce,  in  the  combinations  of  ita 
intcrefts  and  its  people. 

'*  The  Englt/b  Government  thus  tore  off  the  maflc  with  which 
it  had  covered  it  projedls, — proclaimed  the  univerfal  dominion  of 
the  feas, — regarded  all  nations  as  its  tributaries, — and  impofed 
upon  the  Continent  the  expenfes  of  the  war  which  it  maintained 
againft  it. 

*^  Thefe  unheard-of  meafures  excited  a  general  indignation 
among  the  Powers  who  preferved  the  fentiment  of  their  indepen- 
dence and  their  rights  :  but  in  London  they  raifed  the  national 
pride  to  the  higheft  pitch ;  they  held  out  to  the  Englifb  people  a 
future  profpeft,  rich  in  the  moft  brilliant  hopes.  Their  com- 
merce, their  induftry,  were  henceforth,  to  be  without  oppofi- 
tion ;  the  produce  of  the  two  worlds  was  to  flow  into  their 
ports — ^pay  homage  to  the  maritime  and  commercial  fovereignty 
of  England^  by  paying  tribute,— and  afterwards  arrive  to  other 
nations,  loaded  with  the  enormous  expences  from  which  Engli/b 
merchandize  alone  would  be  free, 

"  Your  Majefty,  at  a  fingle  glance,  perceived  the  evils  with 
which  the  Continent  was  threatened.  You  inftantly  applied  the 
remedy.  You  annihilated  by  your  decrees  this  pompous,  unjud 
attack  upon  the  independence  of  every  flate  and  the  rights  of  all 
nations. 

*'  The  Berlin  decree  anfwered  the  declaration  of  1806.  The 
blockade  of  the  Britl/b  I  (lands  was  oppofed  to  the  imaginary 
blockade  eflablifhed  by  England.  The  Milan  decree  anfwered  the 
orders  of  1807  :  it  declared  denaiionaRfe  every  neutral  vejfel  tbai 
fubmtud  to  BngB/b  kgiflatiottf  eitber  by  tovching  at  a  BHti/hforU 
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or  paying  tribute  to  England^  and  which  thus  renounced  the  in** 
dependence  and  rightb  of  his  flag.  All  merchandize  proceeding- 
ei:'"r  from  ruyt  c  immerce  or  induftry,  was  blockaded  in  the 
/i  r:;.  ;ir2iV  iflands:  the  contmental  fyilem  banifhed  them  from  the 

*  Nc.vor  I'.d  any  ad  of  reprifalt  attain  its  obje6k  in  a  more 
T'^v.r.  j)t,  c.rtnin,  and  vid:orious  mannen  The  Berlin  and  Milan 
d  c  .■  ;i:r.iL<i  againll  England  the  arms  Ihe  had  dire^d  againil 
u  ^  Vial  f.onmerce.  That  fource  of  commercial  profpcrity  which 
(t^K.  I'l .'  •  nl  io  abiind:nt,  became  a  fource  of  calamities  to  Britiflt 
CGTii!  TL.  :  in  nlacv^  of  thofe  tributes  which  wtre  to  have  en- 
r.c  ''•!  J.  trc  if'iry,  her  credit  wis  deterioruted,  hiu'ting  tlie  foi^ 
tu-^:  v':  the  ft  ate  and  that  of  individuals. 

*'  As  foon  "f^  yoiur  Maiefty's  decrees  appeared,  all  the  Con- 
tin  rnt  forcfaw  that  fuch  would  be  their  refult  if  they  received  ftiU 
execution  ;  but,  however  accuflomed  to  Europe  was  to  fee  fucccfi 
crown  your  enterprizes,  ihe  could  fcarccly  conceive  by  what  new 
prodigies  your  Majefty  would  realize  the  great  defigns  which  have 
been  fo  rapidly  accomplifhed.  Your  Majefty  armed  yourfelf  with 
all  your  power  :  nothing  could  divert  you  from  your  intention  ;  HoU 
land,  the  Hanfeatic  towns,  the  coafts  that  unite  the  Zuydenue  to. 
the  Baltic  fea,  were  united  to  France,  and  fiibjeded  to  the  fame 
adminiftration  and  fama  regulations,— *the  immeduite  and  inevitable 
confequence  of  the  legiflaiion  of  the  Engll/b  Government.  No 
kind  of  confederations  could  balance  in  the  mind  of  your  Majefly 
the  firft  intereft  of  your  Empire. 

•*  You  did  not  long  wait  to  reap  the  advantages  of  this  im-. 
portpn  rol'olution.  In  ff teen  months f  that  is  to  fay,  fince  the  Se- 
natus  C-jnfiihum  of  reunion,  your  Mayfly  s  decrees  htve  ^t>eighed  with 
all  their  f'.tce  upon  England.  She  flattered  hcrfelf  vrith  invading 
the  con.merce  of  the- entire  world  ;  and  her  commerce,  become  a 
fpecul.tion,  dot?s  nothing  but  by  means  of  20,000  licences,  dc- 
livcrcd  c-ici  year.  Forced  to  obey  the  law  of  necefBty,  (he  thus 
renounces  iier  a£l  of  navigation,  the  principal  foundation  of  her 
power.  She  pretended  tv>  the  univerfal  dominion  of  the  (eas  ;  and 
n:r/irration  is  interdicted, — her  vrfLIs  ftiut  out  from  all  the  conti- 
r.c:.  '  ports.  S^c  wifhcd  to  enrich  her  treafury  by  the  tributes 
\v}:ich  Europe  wou^d  pay  5  and  Europe  has  not  only  freed  ilfelf 
f»  n;  li^r  un'mft  pntenlions.  but  alfo  from  the  tributes  it  would 
h.v  \rx.o  r'r  iiduftry  ;  her  manufaduring  towns  are  become  de* 
fills  ;  diliu:. .  lia",  fixce^'ded  a  profperity  hitherto  increaling  ;  an 
alanujng  diUjpt.>i*4r.ceof  money,  and  the  abfolute  want  of  em- 
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ploymenty  daily  difturb  the  public  tranquillity.  Such  hare  htett 
to  J^ngland  the  confequences  of  thefe  imprudent  attempts.  She  at« 
ready  perceives,  and  can  daily  more  and  more  difcover,  that  there 
is  no  falvation  for  her,  but  in  a  return  to  juftice,  and  to  the  prin* 
ciple  of  the  rights  of  nations  ;  and  that  (he  can  onl):  participate 
in  the  benefit  of  the  neutrality  of  ports,  inafoiuch  as  fhe  allows 
neutrals  to  benefit  by  the  neutrality  of  th»r  flag.  But  till  tbe*Brittflt 
Ordtrs  of  Council  are  refcmded,  and  the  principles  of  the  treaty  of 
XJtrecht  towards  neutrals  are  again  in  full  vigour,  the  Berlin  and 
Milan  Decrees  tvill  remain  againft  thofe  powers  who  allow  their  fiag 
to  he  denaiionalifed.  The  ports  of  the  Continent  Jhail  not  be  open  either 
to  denationaltfed flags,  or  Briti/b  merchandize. 

"  It  mufl  not  be  difTcmbled,  that  to  maintain  in  full  vigour  this 
grand  fyflem,  it  will  be  ncccfTary  that  your  Majefty  employ  all  the 
powerful  means  which  belong  to  your  empire ;  and  find  in  your 
fubjedls  that  afliftance  which  you  have  never  yet  in  vain  demanded 
of  them.  //  is  neceffary  that  all  the  dsfpofable  French  forces  Jhot^ld 
ffiarch  to  whatever  places  where  the  EngR/b  or  denationalifed  Jlagt. 
attempt  to  land,  A  fpecial  army,  charged  exclufively  with  guard- 
ing our  vafl  extent  of  coafls,  our  maritime  arfenals,  and  triple 
range  of  fortreffes  which  cover  our  frontiers,  will  anfwer  to  your 
Mi^efly  for  the  fafety  of  the  territory  confided  to  their  valour  and' 
fidelity.  You  will  fend  to  their  fortunate  deiliny  thofe  brave  men 
accuftomed  to  fight  and  to  conquer  under  the  eyes  of  your  MajeHy, 
— to  defend  the  political  rights  and  exterior  fafety  of  the  empire* 
The  depots  even  of  the  corps  will  not  be  turned  from  the  ufeful 
deflination  of  fupporting  your  a6live  armies.  The  forces  of  your 
Majefty  will  thus  always  be  maintained  upon  the  moft  formidable 
footing,  and  the  French  territory  proteAed  by  an  eftablifhment 
which  intercft  dilates  y  the  policy  and  dignity  of  the  empire  will 
be  placed  in  fuch  a  fituation,  as  to  entitle  it  more  than  ever  to 
deferve  the  title  of  inviolable  and  facred. 

"  For  a  confiderable  time  the  Engli/h  Government  has  pro- 
claimed  everlafting  war,— a  frightful  projedt,  which  the  wildell 
ambition  could  never  really  have  intended,  and  which  prefump. 
tuous  boafting  alone  allowed  to  efcape  ;  a  frightful  projedl,  which 
neverthelefs  will  be  realized,  if  France  is  but  to  expedl  engage- 
ments without  guarantee,— of  uncertain,  duration,  and  more  dif* 
ailrous  than  war  itfelf. 

**  Peace,  Sire^  which  in  the  midft  of  your  immenfe  power  has 

been  fo  often  offered  to  your  enemies,  will  crown  your  glorious 

works^  if  England^  banifhed  from  ^e  Cpntinent  with  perfeverance, 
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ttd  feparated  from  all  the  ftatet  wh6ic  independeiice  file  hu 
nolated>  confenU  to  return  to  tliofe  principles  upon  wluch  Em^ 
reptan  fociety  is  founded^ -^acknowledgei  the  Law  of  nsdoot,— 
and  refpeds  the  facred  righu  confecrated  by  the  treaty  of  Utndi. 
<'  In  the  mean  time  the  French  nation  muft  remain  armed; 
iKmour  commands  it ;  the  intereft^  the  rights,  the  independence  of 
the  people,  engaged  in  the  fame  caafe,  demand  it ;  and  an  oracle 
ftin  more  certain,  often  delivered  even  from  the  mouth  of  your 
Majefty,  conftitutes  it  an  imperious  and  (acred  law. 


Q. 

At  the  Court  at  Carliom  ffouje,  the  23d of  Jwu  1812, 

Prefent, 
His  Royal  Highnefs  the  Prince  Regent  in  Council. 

WHEREAS  His  Royal  Highnefs  the  Prince  Regent  was 
pleafed  to  declare  in  the  name  and  on  the  behalf  of  His  Majiefty  on 
the  2ift  day  of  jifril  18 12,  **  That  if  at  any  time  hereafter,  the 
Berlin  and  Milan  Decrees  (hall,  by  fome  authentic  oS  of  the 
French  Government  publicly  promulgated,  be  ai/oluteiy  and 
nnconditionally  repealed,  then  and  from  thenceforth  the  Order  in 
Council  of  the  7th  of  January  1807,  and  the  Order  in  Council 
of  the  26th  of  jipril  1809,  (hall  without  further  order  be,  and  the 
lame  are  hereby  declared  from  thenceforth  to  be  wholly  and 
abfolutely  revoked." 

And  wher^s  the  Charge  des  Affaires  of  the  United  States  of 
America  refident  at  this  Court,  did,  on  the  zoth  day  of  May  J^, 
tranfmit  to  Lord  Vifcount  Ca/ttereagh,  one  of  His  Majefty's  Prio- 
cipal  Secretaries  of  State,  a  copy  of  a  certain  inflnunent,  then  for 
the  firii  time  communicated  to  this  Court,  purporting  to  be  a 
decree  paffed  by  the  Government  of  France  on  the  28th  day  of 
^pril  1 8  i  I ,  by  which  the  Decrees  of  BerVm  and  Milan  are  declared 
to  be  definitively  no  longer  in  forpe  in  regard  to  American  Vefleb. 

And  whereas  His  Royal  Highnefs  the  Prince  Regent,  although 
he  cannot  confider  the  tenor  of  the  (aid  inftrument  asfattsfyimi  tht 
ionditioni  fet  forth  in  the  faid  Orders  of  the  21ft  jtfnl  lafb,  upon 
which  the  faid  Orders  were  to  ceafe  and  determine,  is  neverthdefi 
difpofed,  on  his  part,  to  take  fuch  meafures  as  may  tend  to  rr- 
efiahU/h  the  intercourfe  between  net^ral  aad  beUigerent  nations  190Q 
its  accuftomed  principles ; 
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His  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  ok 
the  behalf  of  pis  Majefty,  is  therefore  pleafed,  by  and  with  the 
advice  of  ft  is  Majefty' s  Privy  Council,  to  order  and  declare,  and 
it  is  hereby  ordered  and  declared.  That  the  Order  in  Council, 
bearing  date  the  7th  day  of  January  1807,  and  the  Order  in 
Council,  bearing  date  the  26th  day  of  jlpril  1809,  be  revoked,  fo 
far  as  may  regard  jimerican  vefTels  and  their  cargoes,  being  Ame^ 
rican  property,  firom  the  ift  day  of  Auguji  next. 

But  whereas  by  certain  a6ts  of  the  Government  of  the  United 
States  of  America,  all  BrUl/b  armed  veffels  are  excluded  from  the 
harbours  and  waters  of  the  faid  United  States,  the  armed  VelFels 
of  France  being  permitted  to  enter  therein,  and  the  conunercial 
intercourfe  between  Great  Britain  and  the  faid  United  States  being 
interdicted,  the  commercial  intercourfe  between  France  and  the 
faid  United  States  having  been  reftored.  His  Royal  Highnefs  the 
Prince  Regent  is  pleafed  hereby  further  to  declare,  in  the  name 
and  on  the  behalf  of  His  Majefty,  That  if  the  Government  of  the 
faid  United  States  ftiall  not,  as  foon  as  may  be.  after  this  Order 
(hall  have  been  duly  notified  by  His  Majefty's  Minifter  in  America 
to  the  faud  Government,  revoke  or  caufe  to  be  revoked  the  faid 
ads,  this  prefent  Order  (hall,  in  that  cafe,  after  due  notice  (ignified 
by  His  Majefty's  Minifter  in  America  to  the  faid  Government,  be 
thenceforth  mill  and  of  no  effed. 

It  is  further  ordered  4md  declared.  That  all  American  Veflels 
and  their  cargoes,  being  American  property,  that  (hall  have  been 
captured  fubfequently  to  the  20th  day  of  May  laft,  for  a  breach 
of  the  aforefaid  Orders  in  Council  alone,  and  which  (ball  not  have 
been  adually  condemned  before  the  date  of  this  Order,  and  that 
all  (hips  and  cargoes  as  aforefaid,  that  (hall  henceforth  be  captured 
under  the  faid  Orders,  prior  to  the  lil  day  of  v/ti^^  next,  (hall 
not  be  proceeded  againft  to  condemnation  till  further  orders,  but 
(hall,  in  the  event  pf  this  Order  not  becoming  null  and  of  no 
efted  in  the  cafe  aforefaid,  befttrthwith  liberated  and  reftored^  fub- 
jed  to  fuch  reafonable  expeiices  on  the  part  pf  the  captors  as  (hall 
have  been  juftly  incurred. 

Provided,  that  nothing  in  this  Order  contained,  refpeding  the 
revocation  of  the  Orders  herein  mentioned,  (hall  be  taken  to 
revive  wholly  or  in  part  the  Orders  in  Council  of  the  i  ith  of 
November  1 807,  or  any  other  Order  not  herein  mentioned,  or  to 
deprive  parties  of  any  legal  remedy  to  which  they  may  be  entitled 
imder  the  Order  ia  C<>UQcil  of  the  2xft  of  4fril  ^in% 
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'  His  Royal  Highnefs  the  Prmce  Regent  is  hereby  pleafed 
further  to  declare,  in  the  name  and  on  the  behalf  of  His  Majefty, 
that  nothing  in  this  prefent  Order  contained  (hall  be  underftood 
to  preclude  His  Royal  Highnefs  the  Prince  Regent,  if  circum- 
ftances  ifaall  fo  require,  from  refloring,  after  reafonable  notice,  the 
Orders  of  the  7th  oi  January  1807  and  26iho£  April  1809,  ^ 
any  part  thereof^  to  their  full  effect,  or  from  taking  fuch  other 
meafures  of  retaliation  againil  the  enemy  as  may  appear  to  His 
Royal  Highnefs  to  be  ju ft  and  neceflary. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
M^efty's  Treafury,  His  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiflioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  ncccffary  meafures  herein  as  to  them 
9Uiy  refpe6tively  appertain. 

JA'.  BULLER. 


R. 

Mr.  Rujett  to  the  Dute  rf  BagiaoM. 
Sir,  Parity  t  ith  May  iSli. 

I  HAVE  the  honour  to  prefent  to  your  ExceUency  a  lift  of  the 
jimerican  vefiels  which,  according  to  the  information  I  have  ob- 
tained, have  been  captured  by  French  privateers  (nice  the  ift  of 
November  laft,  and  brought  into  the  ports  of  France^     Ail  pro* 
ceedings  in  relation  to  thefe  veffels  have  been  fufpended  in  the 
council  of  prizes,  with  the  £une  view,  no  doubt,  as  the  proceed* 
ings  in  the  cuftom-houfe  had  been  deferred  with  regard  to  thofe 
which  had  arrived  voluntarily.     The  friendly  admifiion  of  the 
litter  encourages  me  to  hope  that  fuch  of  the  former  at  leaft  u 
were  bound  to  French  ports,  or  to  the  ports  of  the  allies  of 
France,  or  to  the  Utuiid  Staieif  efpecially  thofe  ia  baUaft,  will  be 
immediately  releafed,  and  that  orders  will  be  given  to  bring  on 
the  trials  of  the  remainder,  fliould  fuch  a  courfe  be  judged  indif- 
penfable,  without  any  unneceflary  delay. 

The  meafure  for  which  I  now  aik,  being  in  per&d  accoxd  with 
the  friendly  fentiments  which  prevail  between  the  two  coontries, 
I  perfuade  myfelf  will  obtain  the  early  affent  of  hia  Ma^fty. 

I  pray  your  excellency  to  accept  the  afiiurances  of  mj  highdt 
confideKation. 

(Signea)       JONATHAN  RU5SELL. 
The  Doke  of  Baffam,  &c.  ftc 
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APPENDIX. 

ilfir.  Ruffell  to  the  Secretary  of  State. 
Sir,  ParUf  9th  of  June  i8il. 

THE  cafe  of  the  New  Orleam  packet  having  apparently  excited 
eoniiderable  intered,  it  may  not  be  unacceptable  to  you  to  receive 
a  more  particular  account  of  it  than  I  have  hitherto  tranfmitted. 

This  veffel,  owned  by  Mr.  Alexander  Ruden,  of  New  Torkj  Wt 
that  place  on  the  25th  of  July^  with  a  clearance  for  lA/hon^  but 
i£kually  deftined  for  Gtlraltar,  Her  cargo,  likewife  the  property 
of  Mr.  RuJen,  confided  of  207  whole  tierces  and  51  half  tiercel 
of  rice,  330  bags  of  Surinam  cocoa,  10  hogfheads  of  tobacco^ 
6  tierces  of  hams,  50  barrels  of  pork,  60  barrels  of  beef,  200  bar- 
rels of  flour,  30  tierces  of  beans,  and  64  firkins  of  butter.  On 
her  paifage  to  Gibraltar  (he  was  boarded  by  an  Engli/b  frigate 
and  an  Engiyb  fchooner,  and  after  a  fhort  detention  allowed  to 
proceed.  On  arriving  at  Gibraltar  the  a6th  of  Augufly  Mr.  Mw^ 
roe^  the  fupercargo,  proceeded  to  fell  the  cargo,  and  adually  dif- 
pofed  of  the  flour,  the  beans,  and  the  butter,  when  about  the 
aoth  of  September  a  packet  arrived  there  from  Engiandf  bringing 
newfpapers  containing  tl^e  publication  of  the  letter  from  the  duke 
of  Cadore  of  the  5th  of  Augufl*  On  the  receipt  of  this  intelli- 
gence Mr.  Munroe  immediately  fufpended  his  fales,  and  after 
liaving  confulted  with  Mr.  Hackley,  the  American  Conful  at 
Cadiz,  he  determined  to  proceed  with  the  remainder  of  his  cargo 
to  Bourdeaux,  He  remained  ho>*^ver  at  Gibraltar  until  the  2ad 
of  Offober,  that  he  might  not  arrive  in  France  before  the  ift  of 
November,  the  day  on  which  the  Berlin  and  Milan  decrees  were 
to  ceafe  to  operate.  He  arrived  in  the  Garonne  on  the  14th  of 
November,  but  by  reafon  of  his  quarantine  did  not  reach  Bour^ 
Aau:L  before  the  3d  of  December,  On  the  5th  of  this  month  the 
dire^or  of  the  cufloms  there  feized  the  New  Orleans  Packet  and 
ber  cargo  under  the  Milan  decrees  of  the  23d  November  and  17th 
December  1807,  exprefsly  fet  forth,  for  having  come  from  aa 
EngU/h  port,  and  for  having  been  vifited  by  an  EngU/b  veflTel  of 
war.  Thefe  fads  having  been  dated  to  me  by  Mr.  Munroe,  and  by 
Mr.  Meyer,  the  American  Vice  Conful  at  Bourdeaux^  and  the  prin- 
cipal one,  that  of  the  feizure  under  the  Milan  decrees,  bebg 
eftabliflied  by  iheproces  verbal  put  into  my  hands  by  Mr.  Martinif 
one  of  the  confignees  of  the  cargo,  I  conceived  it  to  be  my  duty 
not  to  fufler  the  tranfadion  to  pafs  unnoticed,  and  thereby  permit 
it  to  grow  into  a  violation  of  the  engagements  of  this  government. 
While  I  was  confidering  the  mod  proper  mode  of  bringing  the 
f  onduft  of  the  ^uftom-houfe  officer  at  the  port  under  the  eyes  of 
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bit  fupenors^  I  learnt  the  arrival  of  the  EJJcm  at  UOnent* 
From  the  time  at  which  this  frigate  was  reported  to  have  left  the 
United  States,  I  had  no  doubt  that  (he  had  brought  the  prccla* 
KiatioB  of  the  Prefident,  announcing  the  revocation  of  the  very 
decrees  under  which  this  precipitate  feizure  had  been  made.  I 
coiild  but  think,  therefore,  that  it  was  important  to  afford  to  this 
government  an  opportunity  of  difavowing  the  condudl  of  its  of- 
ficer, fo  incompatible  with  the  engagefnents  on  which  the  Prefident 
had  in  all  probability  repofed  with  confidence,  in  feafon  to  fhew 
that  this  confidence  had  not  been  miftimed  or  mifplaced.  To  have 
waited  for  the  receipt  of  the  proclamation,  in  order  to  make  ufe 
of  it  for  the  liberation  of  the  Ne*uf  Orleans  packet,  appeared  to 
me  a  prepoflerous  and  unworthy  courfe  of  proceeding,  and  to  bo 
nothing  better  than  ebfurdly  and  bafely  employing  the  declaration 
of  the  Prefident  that  the  Berlin  and  Milan  decrees  bad  Been 
revoked,  as  the  means  of  obtaining  their  revocation,  I  believed  it 
became  me  to  take  higher  ground,  and,  without  confining  myfelf 
to  the  mode  bell  calculated  to  recover  the  property,  to  purfue 
that  which  the  dignity  of  the  uimerican  government  required. 

A  crifis,  in  my  opinion,  prefented  itfelf,  which  was  to  decide 
whether  the  French  edicts  were  retracted  as  a  preliminary  to  the 
execution  of  our  law,  or  whether  by  the  non-performance  of  one 
party  and  the  prompt  performance  of  the  other,  the  order  in  which 
thefe  meafures  ought  to  Hand  was  to  be  reverfed,  and  the  Ame» 
rican  government  fhufHed  into  the  lead,  where  national  honour 
and  the  law  required  it  to  follow.  Uncertain  what  would  be  the 
condu6l  of  this  government,  but  clear  what  it  ought  to  be,  I 
thought  it  politic  to  prefent  briefly  the  honeft  conilrudlion  of  the 
terms  in  which  the  revocation  of  the  decrees  was  communicated 
on  the  5th  of  Augujl^  that  the  conditions  might  not  be  tortured 
into  a  pretext  for  continuing  them.  I  believed  this  to  be  the 
more  neceflary,  as  no  occafion  hitherto  occurred  for  offering  fuch 
an  interpretation.  I  likewife  fuppofed  it  to  be  defirable  to  take 
from  this  government,  by  a  concife^atement  of  fadls,  the  power 
of  imputing  negledl  to  the  United  States,  in  performing  the  z& 
required  of  them,  for  the  purpofe  of  finding  in  this  neglc6l  a 
colour  for  again  executing  the  decrees.  Thefe  were  my  views  in 
writing  promptly  and  frankly  on  the  cccafion. 

So  acceptable  indeed  did  I  fuppofe  it  would  be  to  the  feelings 
of  the  American   government,  to  obtain  at  leail  an  explanation  o^ 
an    a8  oftenjibly  proving  the   continued  operation  of  the  decreet^ 
previous  to  communicating  the  proclamation  of  the  Prefident, 

announcing 


announcing  their  revocation,  that,  although  1  received  this  prdi 
clamation  on  the  13th  of  Decemier,  I  deferred  the  communi* 
cation  of  it  to  the  f)uke  of  Cadore  until  the  1 7th  of  that  month ; 
nor  fhould  I  then  have  communicated  it^  had  not  an  interview  with 
tim,  on  the  15th,  led  ihe  to  beHeve  that  much  time  might  be 
neceflary  to  procure  official  reports  from  the  cuflom-houfe  rebtive 
to  the  feizure  in  queftion,  and  that  until  thefe  reports  were  re- 
ceived, it  would  be  impoflible  formally  to  explain  or  correft  this 
I  proceeding.     When,  however,  I  declined,  uninftruded  as  1  was^ 
incurring  the  refponfibility  of  this  protra6ted  delay,  and  decided 
on  conununicating  the  proclamation  before  a  fatisfadlory  expla- 
nation was  received,  I  took  care  to  guard  againft  any  mifconftnic* 
tion,  by  explicitly  declaring  at  the  outfet,  that  tliis  proclamation 
''  had  been  iffued  alone  on  the  ground  that  the  revocation  of  the 
Berlin  and  Milan  decrees  did  not  depend  on   any  condition  pre* 
▼ioufly  to  be  performed  by  the  United  States.*' 

The  cuflom-houfe  officers  at  Bourdeaux  commenced  unlading 
the  New  Orleans  packet  on  the  loth  o^  December^  and  completed 
this  work  on  the  30th  of  that  month,  as  appears  by  their  proch 
verbal  oi  thofe  dates.  That  of  the  20th  exprefsly  declares,  that  the 
confifcation  of  this  property  was  to  be  purfued  before  the  Impe- 
rial Council  of  Prizes  at  ParUf  according  to  the  decrees  of  the 
23d  November  and  17th  o£  December  1807,  or,  in  other  words,  the 
decrees  of  Milan.  The  decree  of  the  23d  of  March,  or  the 
fiambouillet  decree,  is  alfo  mentioned  ;  but  as  I  wrote  my  note  of 
the  loth  of  December  with  a  view  only  te  the  letter  of  the  Duke 
of  Cadore f  announcing  the  revocation  of  the  Berlin  and  MUm 
decrees,  and  as  the  proces  verbal  of  the  5th  appears  to  waive  the 
s^plications  of  the  Rambouillet  decree  as  unneceifary,  I  took  bo 
notice  of  it. 

On  Monday  the  1 7th  of  December  my  remonflrauce  was  fuh- 
mitted  to  a  council  of  commerce,  and  referred  by  it  to  the  dire^bf 
general  of  the  cuftoms  for  his  report*  From  this  time,  all  furthcf 
proceedings  again  ft  the  New  Orleans  packet  were  fufpended.  The 
papers  were  not  tranfmitted  to  the  council  of  prizes,  nor  a  profe^ 
cution  inftituted  before  that  tribunal  for  the  confifcation  of  the 
property,  as  was  profeffcdly  the  intention  of  the  officers  concerned 
in  the  feizure.  This  profecution  was  not  only  abandoned,  but  on 
the  9th  of  January  the  veflel  and  cargo  were  placed  at  the  difpo* 
fition  of  the  coniignees,  on  giving  bond  to  pay  the  eftimated 
amount,  (hould  it  definitively  be  fo  decided.  Nothing  it  do# 
wanting  to  complete  the  liberation  of  the  Nmv  Orleans  padeet  and 
lier  cargo  but  the  cancelling  of  this  bond* 
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It  appears,  therefore,  that  the  remoaftrance  of  the  loth  of 
Deiember  arrcfted  the  proceeding  complained  of,  before  it  had 
aflumed  a  definitive  charafter,  or  unequivocally  become  a  breach 
of  faithy  and  not  only  refcued  the  property  from  the  feizure  with 
which  it  had  been  vifited,  but,  by  procuring  its  admiffion,  placett 
it  in  a  fituation  more  favourable  than  that  of  many  other  veifefs 
and  cargoes,  which  continued  to  be  holden  in  a  kind  of  morie^main 
by  the  fufpenfion  pf  all  proceedings  with  regard  to  them. 

I  have' the  honour  to  be,  &c.  &c. 

(Signed)        JONA.  RUSSELL. 

Hon.  Secretary  of  the  United  States. 

P.S.  July  the  5th. — I  have  the  fatisfaftion  to  announce  to  you,, 
that  fince  writing  the  above,  an  order  has  been  given  to  cancel  the 
bond,  and  a  letter  juft  received  from  the  commercial  agent  of  the 
United  States  at  Bourdeaux,  informs  me  that  it  is  adually  can- 
s:elledt 


TT- 


T. 

^r.  Ruffell  to  Mr*  Ptnctney, 

Sir,  Parlsy  December  1 ,  1 8 1  dl» 

AS  nothing  has  tranfpired  here  of  fufficient  importance  to  be 
communicated  by  a  fpecial  meffenger,  and  as  no  fafe  private  con* 
ireyance  has  hitherto  prefented  itfelf  till  now,  to  acknowledge  the 
receipt  of  your  letters  under  dates  of  the  7th  and  28th  of  OSoher  ; 
-no  event  within  my  knowledge  has  occurred,  either  before  or  fince 
the  I  ft  ot  November t  to  vary  the  conftru6iion  given  by  us  to  the 
very  pofitive  and  precife  afiurances  of  the  Duke  of  Cadore  on 
the  5th  of  Augufit  relative  to  the  revocation  of  the  Berlin  and 
Milan  decrees.     That  thefe  decrees  have  not  been  executed  for 
an  entire  month  on  any  veiTel  arriving  during  that  time  in  any  of 
the  ports  of  France ,  may,  when  conne&d  with  the  terms  in  which 
their  revocation  was  announced,  fortify  the  prefumption'that  they 
have  ceafed  to  operate.     I  know  of  no  better  evidence  than  this, 
which  the  negative  charader  of  the  cafe  admits,  or  how  the  non^ 
exiftence  of  an  edift  can  be  proved,  except  by  the  promulgation  of 
its  repeal^  and  its  fubfequent  non'ixecution* 

Our  attention  here  is  now  turned  towards  England  and  the 

United  States.     The  performance  of  one  of  the  conditions  on 

which  the  revocation  of  the  decrees  was  predicated,  and  which  is 

ejT^ntial  to  rexKler  it  permanent,  is  anxioufly  cxpe6ted.      And  it 

yoiM  I.  [  i  J  is 


A  P  P  £  N  D  I  :&. 

JM  devoodyto  be  wiAed  that  E^UmJthf  enaamg  thefiBetfkyof 
ber  former  profeffioBB^  may  (are  the  UmUdSk^U  from  the  Morf- 
6Xy  of  xtf^atiag  to  the  meaf ure  vphich  oudufivcly  depttdi  ob  them. 
Ii^eed  i^i^tfuggeftto  youthe  importaiice of  tran&iiittmg Uthav 
U  evly  M  po£^le^  any  informatioo  of  a  decided  cfaanAer  iphich 
you  nay  poflefs  rebtive  to  this  lufaje£U  m  a«  impatieooe  iaakcidy 
betrayed  here  tQ  ^eara  thatoiie  or  the  other  of  the  cooditkMUi  ha| 
been  performed, 

1  aait  Sir*  with  great  tefpeft^ 

Your  fiuthful  ferrant* 
(Signed)  ;ONA.  RUSSELL. 

|£t  Excellency  WWiam  Plnckney,  &c. 


!'   ■     ■       ■■     ■ 

V. 

Mr.  RufiB  H  the  Semiaty  of  State. 

Sir,  Psriif  Zxh  May  itii, 

I  HAD  the  honour  to  addreft  to  yo\:|  on  the  6th  iaft.  by 
Tariovs  ports,  fevera]  copies  of  the  note  of  the  Duke  of  Bafana 
to  me  on  the  4th,  cootaiiiing  a  lift  of  the  TeffeU,  the  admiSoa 
of  whofe  cargoes  had  been  authorifed  by  the  Emperor. 
.  Thit  lift  compriaet.  all  the  jimericam  Teflieb  which  had  arri^^ 
without  Cloture,  in  the  ports  of  Framct  or  the  Jdngdom  of  lU^^ 
fince  the  firft  of  Nv^Jtmhett  and  which  had  not  already  been  admit- 
ted,  excepting  the  fchooner  FnaUJ/h^. 

The  papers  of  the  Frieu^ip  had  been  miflaid  %t  the  cuftom* 
hople,  and  no  report  of  her  cafe  made  to  the  Emperor* 

As  the  New  OrUani  packet  and  her  cargo  had  been  giTen  up  m 
bond  in  Januofy  Iaft,  there  can  be  no  longer  any  queftion  with 
xegard  to  their  admifiion ;  but  to  make  their  liberation  complete, 
the  bond  (hould  be  cancelled. 

All  the  veflels  mentioned  in  the  lift,  excepting  the  Gr^ce  Atat 
Cteene,  had  come  dire6t  from  the  United  States,  without  haying 
done  or  fubmitted  to  any  known  9St,  vi^iich  could  have  fobjedbd 
them  tp  the  operation  of  the  BefSn  and  Milan  decrtea,  had  thefr 
decrees  continued  in  force. 

The  Grace  Ana  Greene  ftopped  at  GiheJtar,  remained  many 
days  there,  and  in  proceedii^g  thence  to  MarJetOu  was  captured 
by  an  EngEfik  Tcfiel  of  war.  The  captunof  the  Graet  Ann  Gnene^ 
with  a  firw  of  bi«  people^  rofe  ujfom  the  MH^  |>riie  crew,  re* 


A  f  P  E  N  D  I  t. 

took  bit  veffel  from  thtm,  Mid  tarried  her  «Ad  them  into  the  port 
to  which  he  «M  houtod. 

The  ctptain  considered  this  recipture  of  his  veflel  as  tn  tA  of 
refiftance  to  the  Bri^  Orders  in  Councily  and  as  exempting  his 
property  from  the  operation  of  die  French  decrees  profefledly  iffibed 
in  retaliation  of  thofe  orders.  He  Kkewife  made  a  merit  of  de* 
livering  to  this  government  nine  of  its  enemies,  to  he  treated  as 
priToners  of  war. 

His  vefU  was  liberated  in  Jkamhr,  and  his  cargo  the  begmnin^ 
of  jlprU  faift  ;  and  there  is  fdme  difficulty  in  precifely  afcertaining 
whether  this  hheration  was  predicated  oo  the  general  rerocation 
of  the  BerRm  and  /^an  decrees,  or  on  a  fpecial  exemption  frons 
dteMf  owing  to  the  partici:^  ciroimftances  of  the  cafe. 

It  is  fomewhal  (ngohr  this  reflel  was  placed  on  the  Kft  of  the  ' 
^th  inft.  when  (he  had  been  liberated  and  her  cargo  admitted  & 
long  before. 

It  may  not  be  improper  to  remark,  that  no  jlmtrican  vefii^ 
t^pntndjuui  the  \fi  of^^etnter,  has  yet  teen  rebafid  tfr  had  # 
trial* 

Thafe  are  the  explanatioiis  whiph  belong  to  the  meafure  t  had 
the  boBOor  to  eommunicale  to  you  on  the  6th  inftant,  and  may 
afford  iomt  affiftanpe  in  forming  a  jaft  appreciation  of  ^ts  extent 
a|id  charafter. 

I  have  the  honour  to  be.  Sir, 

With  great  confideration  and  refpefi, 

your  moft  faithful  and  affured  ferrant, 
(Signed)  JONA.  RUSSELL. 


u. 

ADMIRALTY  PRIZE  COURT. 

APPEARED  perfonally  Jonathan  RttpU,  of  BentiMk  Street, 
Manch^kr  Sqaare^  Chargi  des  Affidres  of  the  Government  of  the 
United  States  of  America  at  the  Court  of  His  Britannic  Majefty^ 
and  made  oath,  that  he  was  refident  at  Paris  from  the  id  of  No- 
ntemher  i8io  to  the  month  of  September  x8l  l«  in  the  fame  capacity 
(at  the  Court  of  Frame  i  and  that  he  verily  believes,  that  during 
that  pi^riod  ^  American  vefTel  or  cargo  was  condemned  for  a  viola- 
tion of  the  Jkrlk  or  ifsla^  Decrees,  which  had  been  captund 
ffter  the  kft  of  Notftmkir  l^^o ;  and  he  believes  that  fuch  a  con- 
damnation  could  not  have  taken  place  without  information  thereof 

[  i  2  J  haring 
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having-  reached  him :  And  the  deponent  further  faiths  that  fetenit 
eafes  came  to  his  knowledge,  in  which  refutation  had  been  decreed 
to  the  claiinantSy .although  the  velTela  feized  would  have  been  Hable 
to  condemnation  under  the  faid  Berlin  or  Milan  Decrees  had  they 
eontinue4  to  be  put  into  execution :   And  the  deponent  further 
iaith»  that  he  has  been  officially  informed  by  the  AtnerieoM  Mi* 
liifter  refident  at  Par  14 f  that  from  the  faid  month  of  Sepiember  iSii, 
to  the  2d  day  of  the  month  of  March  1B129  no  condemoatioi 
under  the  faid  Berlin  or  Milar^  Decrees  h^d  taken  place,  and  that 
there  had  not  been  a  tingle  inflance  of  their  application  to  u 
American    yeifel  or  cargo  fince  the  niQnth  of  Septemher  181 1| 
though  many  inflances  had  ocpurred  to  which  they  n^uft  have 
been  applied  had  they  beep  in  vigour ;  but  that  many  Americfm 
▼effels  and  cargoes  had  been  reftored  to  the  lawful  owners  thereof^ 
^yrhich  would  have  violated  the  (aid  Decrees  had  they  been  id 
force :  And  the  deponent  further  faith,  he  hath  no  doubt  bot 
more  fpeciiic  information  as  to  cafes  reftored  in  the  French  Courts 
of  Prize  might  be  procured  from  the  records  of  the  faid  proceed- 
ings :  And  the  deponent  further  faith,  that  the  exhibits  hereto 
-annexed  marked  (a*)  and  (b.)  are  two  letters  which  he  has  re- 
ceived, viz.  the  former  on  or  about  the  7th  day  of  F^tjuuj  hftt 
and  the  latter  the  end  of  March  laft,  frogi  J[<kI  Barlow  Efquire, 
the  Minifter  Plenipotentiary  of  the  Government  of  the  United 
States  of  jimerica  at  the  Court  of  France^  and  are,  as  he  doth 
▼erily  and  in  his  confcience  believe,  true  and  genuine ;  and  that 
the  name  and  fubfcription  of  J,  Barlow,  fet  and  fubfcribed  to  the 
lidd  letters,  are  of  the  proper  hand-writing  and  fubfcription  of 

the  &id  /.  Barlow  £fquire. 

JON.  RUSSELL, 
17th  July  i8i2.-T-The  faid  Jonathan 
Ruffell  \vzs  dvly:  fwom  to  the  ti^ith 
of  this  affidavit. 

Before  me, 

S.  LusHiNGTOK  Sur»«. 

Prefent,  George  Jenkbr,  Not.  Pub. 


(A.) 

Dear  Sir,  i'^/i  ^pth  Jammuy  i8i3. 

THE  (hip  Jcq/tur,  Captain   Coitlcf  from  ^orfilk^  bound  to 

Tonningen  'with'  tobacco,  had  been  boarded  by  an  EngR/b  frigate, 

and 
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and  was  taken  by  a  French  privateer,  and  brought  itiXo  Ftcamff 
for  the  fad  of  having  been  fo  boarded.  This  was  in  Ntntniher 
laft.  On  the  ad  of  December  I  ftated  the  fafts  to  the  Duke  of 
Baffanoj  and  in  a  few  days  after  the  Hiip  and  cargo  were  ordered' 
by  the  Emperor  to  be  rellored  to  the  owners^  on  condition  that' 
(he  had  not  violated  the  French  navigation  laws,  which  lattei^ 
queftion  was  fent  to  the  Council  of  Prizes  to  determine.  The 
Council  determined  that  no  fuch  violation  had  taken  place,  and 
the  fhip  and  cargo  were  definitively  reftored  to  Captain  Cottk: 
To  the  above  fa6t  I  can  add,  that  fihce  my  refidence  here  feveral 
American  vefTels  with  cargoes  have  arrived,  and  been  admitted  io 
the  ports  of  France^  after  having  touched  in  England^  the  fafl 
being  declared ;  and  there  is  no  inftance  witlun  that  period 
of  a  veflel,  in  either  of  the  cafes  of  the  Berlin  and  Milan  Decreet, 
being  detained  or  molefted  by  the  French  Government.    . 

With  great  refpeft  and  fiYiendihip, 
Your  obedient  fervant, 

J.  BARLOW. 

I,  the  underfigned  Charg^  d' Affaires  of  the  United  States  of 
jtmerica,  near  His  Britannic  Majefty,  do  hereby  certify^  that  the 
name  and  fignature  **  /.  Barlowy**  fubfcribed  to  the  foregomg 
letter,  is  the  proper  hand-writing  and  fignature  of  Joel  Barlow^ 
Minifter  Plenipotentiary  of  the  faid  United  States  at  Parisf  and 
entitled  to  full  faith  and  credit. 


Honourable  Mr.  RuJelL 


JON.  RUSSELL. 


(B.) 
Dear  Sir,  Paris f  2d  March  181  a. 

IT  feems,  from  a  variety  of  documents  that  I  have  feen,  and 
among  others  the  decifiGn  of  Sir  William  Scott  in  the  cafe  of  the. 
fhip  Foxt  that  the  Britl/h  government  requires  more  proof  of  the* 
effedual  revoccUion  by  the  French  govei-nraent  of  the  Berlin  and 
Milan  Decrees.  Though  it  is  not  eafy  to  perceive  what  purpoCf 
fuch  additional  proof  is  to  anfwer,  either  for  obtaining  juftice  01 
for  fhewing  why  it  is  refufed,  yet  I  herewith  fend  you  a  few  cafet 
in  addition  to  what  have  already  been  furnifhcd. 

Among  thefe,  I  believe  you  will  find  fuch  as  will  touch  every, 
point  that  was  contemplated  in  thofe  Decrees,  to  prove  them  all 
to  have  been  removed.    If  not,  and  fiill  furt)ier  proof  after  thi» 

[13]  fhouli 
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fl|QMl4^  b^  dcenMd  oecefliury:,  I  c«a  doublUfii  fumiili  k  ;  Jqr  the 
6)bje^  i»  not  exhaufted,  though  your  p^eaceiMy  W> 
■_  \^  The  (chooser  Fly^  Addam^  of  and  from  Ntw  Tmrk%  loaded 
^ic4h  cotton,  fugar>  and  coffisey  bound  to  ^.  Pdet^hmrg^  takco  by 
iVi^  Mng^^  cruizer  and  carried  into  C9wes,  thence  releafied>  came 
into  Venwft^  decbuned  the  fate  as  above  entered^  fold  ber  cargo, 
lOeloaded  with  French  goodt,  and  departed  without  moleftation. 

zd,  The  brig  Ann  Mana^  of  and  from  Niw  Xvri^  DmUt 
Camfiell  mafterji  bound  to  a  port  in  Fmna^  loaded  witb  potaih, 
^tton,  ftavet^  put  into  Faimontit  then  came  to  JUMaith  entered, 
Ipld,  bought^  reloaded,  and  departed  as  abQve* 

3d,  Ship  N^itune,  HopkUu^  bound  from  Landtm  to  Chmrk/town^ 
in  ballad^  taken,  brought  into  Di^pi^  removed  by  »  Pecrce  of 
the  £mperor,  and  departed  again  in  bailaft* 

4th,  Ship  MarquU  de  Sometn^ei^  with  indigo,.  ^,  cotton, 
bound  to  Ciwta  Vtccbuif  boarded  by  a  9n^fi  frigi^te,  arrived  at 
her  port,  declared  the  &&,  enteced,  fold,  and  is  now  reloading  for 

the  Umlfd  Sitm' 

5th,  Ship  PbeBe,  from  Bo/lon  to  Cswta  Fceehifi,  colonial  pro^ 
dtoce,  loaded  as  above,  arrived,  entered,  fold,  and  now  reloading 
f^  departure. 

6th,  Shi^  Recovery^  of  Ba/lont  with  pepper,  loaded^  arriyed, 
entered  as  above  at  the  fame  place,  now  felling  her  cargjQ. 

7th,  Brig  Stm-,  bound  to  NaflUi^  with  colonial  produce,  taken, 
and  carried  into  Toulon,  for  having  touched  at  Giirnliar,  under 
pretence  of  violation  of  the  Decrees,  and  reilored  by  the  Emperor, 
on  the  exprefs  ground  that  the  Decrees  no  longer  enxBbd  as  ap- 
plicable to  the  United  SuUee. 

It  would  be  wrong  to  alledge  that  any  of  thefe  vefleb  were 
|>rote6ted  by  fpecial  licences.  In  the  firft  place,  only  three  of  the 
feven  had  licences;  thofe  were  the  Fly,  the  PMv,  and  the 
Recovery.  Secondly,  it  is  well  known  that  licences  are  not  and 
never  were  given  as  protedionr  agamft  die  effed  of  tfaefe  Decrees ; 
$bey  have  nothing  to  do  tvith  the  Decrees.  The  obje6:  of  the  licences 
given  to  veiTek  of  the  United  Siatee  is  dtftin^iy  defined  to  be 
merely  tx>  guard  againCk  falfe  papers,  and  to  prove  the  regularity 
of  the  voyage ;  they  are  ufed  only  for  colonial  produce,  and  not 
al  all  for  the  produce  of  the  United'  Staleti.  and  we  fee  in  every 
inftance,  that  a  veflel  loaded  wholly  with  produce  of  the  United 
^taUtf  or  in  ballaft^  is  refpeded  by  the  government  here ;.  at  leaft  I 
know  it  has  been  fo  in  every  inftance  fince  my  arrival  in  StptemherhSL  ; 
and  there  havn  b^en,  I  have  bo  doubt,  not  lefe-thMi  thitty  or  forty- 

fock 
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fuch  reflels  in  Framee  within  that  period.  But  a  veffd  loaded 
with  colonial  produce,  and  failing  without  fuch  a  licence,  would 
be  certainly  confifcated,  whether  (he  had  violated  the  fuppofed 
Decrees  or  not*  Indeed,  the  regulation  about  licencet  it  not 
«  maritime  regulation,  and  it  has  nothing  to  do  with  neutral  ri^tss 
It  is,  ftridly  fpeaking,  a  relaxation  of  the  French  navigation  aft 
in  favour  of  fuch  particular  perfons  as  obtain  them,  to  enable  fuck 
perfons  to  bring  goods  of  an  origin  foreign  to  the  Umted  Suun 
into  France, 

It  is  the  fame  as  if  a  veflel  of  the  Untied  States  (hould  by  a  fpecial 
relaxation  of  the  EngUfit  navigation  a£i  obtain  a  licence  to  brii^ 
Branil  fugars  or  French  wines  ^to  Ei^Und.  Such  a  licence  would 
furely  not  be  confidered  as  a  breach  on  the  part  of  England  of  our 
neutral  rights ;  neither  would  it  be  a  breach  of  fuch  rights  to  co&« 
fifcate  our  veffels  carrying  fuch  artidefl  into  England  without  i 
licence.  The  riolation  of  the  narigation  law  either  of  France  Qt 
England  is  not  a  neutral  right,  and  therefore  the  puniOiment  of 
fuch  violation  is  not  a  breach  of  neutral  right. 

I  have  taken  the  liberty  to  be  thus  particular  on  this  head,  be* 
eaufe  in  feveral  inftances,  during  this  difcuflion  with  the  miniftert 
of  the  Brtti/b  grovemment,  I  have  feen  a  difpofition  in  theili  to 
confound  with  the  French  Decrees  not  only  this  afiair  of  fpecial 
licences,  but  feveral  regulations  merely  fifcal  and  municipal,  beir« 
ing  no  relation  to  neutral  rights  or  to  the  Decrees  m  quellioti. 

I  will  terminate  this  ftatement  by  repeating  the  folemn  declara^ 
tion  that  I  made  to  you  in  my  letter  of  the  30th  Jammtry  %  and 
there  is  no  impropriety  in  the  repetition,  fince  a  greater  length  of 
time  has  given  a  wider  fcope  to  the  declaratxoo,  that  fince  mjf 
arrival  in  September  laft,  there  has  not  been  a  fingle  infiaflce  of  th«l 
application  of  the  Berlin  and  M'dan  Decrees  to  an  jfmerkan  itttA 
or  cargo,  and  that  I  have  not  heard  of  their  having  been  fo  appHed 
fince  the  ift  of  November  z8io,  though  many  infttdcet  havcj 
occurred  within  that  period  in  which  tbry  iimft  have  been  fo  xp^ 
pUed,  had  they  been  in  vigour. 

It  is  difficult  to  conceive,  probably  impoffibk  to  procQf^,  t^tt 
certainly  infulting  to  require  a  mafs  of  etridcnce  more  pofititt  HMtt 
this^  Off  more  condufive  to  every  unprejudiced  mind. 

With  great  refpea  and  frieadflup. 
Your  obedient  Jkrvant, 

J.BARiOVr* 


1,  As  wdcrfigovd  Oiarg^  dM  AfiUrescf  Ae  ynttrt  StiCet  of 
AtiaiiOf  at  tilt  Court  if  OnMtf  jB^'ttan^  do  hereby  certify  thil-tW 
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ILfdregoing  letter  Wiis  received  by  me  from  Jfiel  BarlofVf  Mmiftdt 
F]lenipoteiitiary  of  the  faid  United  States  at  ParUf  and  that  the 
same  and  (ignature  **  /,  Barlow**  thereto  fubfcribedt  is  the  proper 
hand-rwriting  and  (ignature  of  the  faid  Jod  BofloWf  and  that  full 
faith  and  credit  are  due  to  it^ 

JON  A-  RUSSELL. 


W. 

•       ^ 

Extras  of  a  Letter  from  Mr.  Rt^ell  to  the  Secretary  of  State  of  the 
.'.  United  State Sy  dated, 

Paris f  1 5th  July  1811. 
J*  ON  the  5th  of  that  month  ^May"^  I  received  a  note  [No.  1] 
from  the  Duke  olBaffdno,  dated  the  4th,  containing  a  liil  of  fis- 
tfen  American  veffels  whofe  cargoes  had  been  admitted  by  order 
oi  the  Emperor.  I  immediately  tranfmitted  to  you  fevcral  copies 
of  this  communication^  and  I  gave  you  on  the  8th  fuch  an  account 
[No.  {s]  of  the  admitted  cafes,  as  might  aid  you  in  forming  a 
correal  eftimate  of  the  political  value  of  the  meafure  adopted  in 
their  favour. 

'*  Although  I  was  fully  imprefled  with  the  importance  of  an 
e^ly  decifion  in  favour  of  the  captured  vclfels,  nou<^  of  which  had 
been  included  in  the  lift  above  mentioned,  yet  I  deemed  it  proper 
to.wait  a  few  days  before  I  made  an  application  upon  the  fubjed. 
By  this  delay  I  gave  the  Government  liere  an  opportunity  of  ob- 
Uining  the  neceiiary  information  concerning  thefe  cafes,  and  of 
purfuing  fpontaneoufly  the  courfe  which  the  relations  between 
^  two  countries  appeared  to  requirt.  On  the  nth,  however, 
having  learnt  at  the  council  of  prizes  tliat  no  new  order  had  bees 
feceived  there,  judged  it  to  be  my  ducy  no  longer  to  remain  fiient, 
left  this  Government  (hould  crruneouOy  fuppofe  that  what  had 
been  done  was  completely  fatisfadory  to  the  United  Stateit  and, 
conftruing  my  filence  into  an  acquiefcence  in  this  opinion,  negled 
to  do  more.  I  therefore  on  that  day  addrefled  to  the  Duke  of 
Bqffano  my  note  [No.  3]  with  a  lift  of  American  veflels  captured 
fmce  the  i^  oi  November.  On  the  16th,  I  learnt  that  he  had. 
laid  this  note,  with  a  general  report  on  it,  before  the  Emperor ; 
but  that  his  Majefly  declined  taking  any  decifion  with  regard  to 
it,  before  It  had  been  fubmitted  to  a  council  of  commerce.  Un- 
fortunately, this  council  did  not  meet  before  the  departure  of  th« 
£mperor-fbr  Cherbourg ;  and  during  his  abfence,  and  the  ^fUtalt 
which  fucceeded  it,  there  was  ao  aftemblagc  of  this  body. 

9  **  Immediatelj 
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^  Immediately  on  receiving  the  commimication  of  the  Duke  oi 
Baffiamo  of  the  4th  of  May,  I  addreiTed  him  a  note  [No.  4]  con« 
oerning  the  brig  Good  Intent,  detained  at  Stm  Andero.  Although 
this  veflel  had  in  fa6i  been  captured,  yet,  from  the  peculiar  cir- 
cumftances  of  the  cafe,  I  hoped  that  (he  would  be  placed  on  the 
fame  footing  as  thofe  which  had  been  admitted.  The  anfwer 
[No.  5]  which  was  returned  by  the  Duke  of  BaffanOf  dated  the 
25 th  and  received  the  28thy  announced  to  me^  however,  that  this 
affair  muft  be  carried  before  the  council  of  prizes.  Wifhing  to  ref* 
cue  this  cafe  from  this  inaufpicious  mode  of  proceedings  I  agada 
atddreffed  him  in  relation  to  it|in  anote  [No.  6]  on  the  2d  of  Jiwir. 
If  I  could  not  obtain  at  once  the  reftoration  of  this  veffel,  it  was 
defintble,  at  leail,  that  (he  (hould  be  admitted  to  the  benefit  of 
the  general  meafure,  which  I  in(inuatcd  might  be  taken  in  favour 
•f  the  captured  clafiB  mentioned  in  my  note  of  the  i  ith  of  May, 

*'  As  in  this  note  I  have  dated  the  cafe  of  the  Good  Intent  to  be 
analogous  to  thofe  of  the  Hare  and  the  John,  it  may  be  proper  to 
explain  to  you  both  the  points  of  refemblance  and  diverfity,  ia 
order  to  reconcile  this  note  with  my  declaration,  that  no  cap- 
tured vefTel  was  on  the  lift  of  the  4th  of  May,  The  cafes  agree 
in  the  deftination  to  places  under  the  authority  of  France^  and  ia 
the  arreftation  by  launches  in  the  fervice  of  the  French  Govern- 
ment ;  they  differ  in  the  Hare  and  John  having  already,  before 
they  were  taken,  arrived  at  the  port,  and  witliin  the  territorial 
jnrifdidlion  of  the  country  to  which  they  were  bound,  and  the 
Good  Intent  having  been  taken  without  fuch  jurifdi6iion,  and  con- 
dufied  to  a  port  to  which  (he  was  not  deftined.  The  taking  pof- 
firffion  of  the  Hare  and  the  John,  may  be  confidered  then  as  a 
feiBure  in  port,  and  that  of  the  Good  Intent  as  a  capture  on  the 
iiigh  feas. 

"  On  perceiving  that  the  fchooner  Friendftjip  was  not  naaied  ia 
the  lift  of  adnaitted  veifcls,  I  caui'ed  inquiry  to  be  made  at  the 
cuftom*huufe  conceruing  the  caufe  of  this  omilTion.  It  was  ftated 
that  her  papers  had  been  iniilaid,  but  that  fearch  was  making  for 
them,  and  that,  when  found,  a  repon  would  immediately  be  made. 
I  waited  for  this  report  until  the  iSth  i^i  May  \  bat  finding  it  liai 
not  b«  ?n  made,  I  conceived  it  might  be  ufefui,  in  order  to  acoe-* 
lerate  it,  and  to  render  complete  the  admiflion  of  the  «ntire  clab 
to  which  this  cafe  belonged,  to  attradl  towards  the  Fthti^fiip  the 
attention  of  the  Minifter  of  Pordgn  Relations.  With  tliis  Tiew^ 
I  prefeuied  to  liim  my  note  £No.  7O  of  that  date. 

J  **  Having 
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reflefted  miick  on  the  condtdoii  ittaclied  to  the  id* 
vuffion  of  the  jimeneam  cai^goes,  to  export  two  thirdt  of  the  pto* 
ceedf  in  filk8»  and  heingr  perfuaded  that  the  tendency  of  this 
reftri^on,  added  to  the  dangers  of  a  vigibuit  biockade»  and  to  the 
csn&ion8  of  ezceffive  tarifF,  was  to  annihilate  all  conunercial  in* 
tercourfe  between  the  two  countries,  I  believed  it  would  not  be 
iaaproper  for  me  to  offer  to  this  goremment  a  few  remarks  on  the 
liibje^l.  This  I  was  the  more  inclined  to  do»  as  it  was  to  be  ap- 
prehended that  this  condition  was  not  impofed  as  an  expedieat» 
for  temporary  purpofes  only,  but  that  it  was  intended  to  be  con- 
tinued as  the  eflential  part  of  a  permanent  fyftenu  In  a  noCe» 
therefore,  of  the  loth  of  Jmu^  [No.  8.]  I  fuggefted  to  the  Dukr 
of  Ba/iui0  the  evils  which  might  be  expected  naturally  to  refuh 
firom  the  operation  of  this  reft^ftion  on  exports.  It  is  indeed  ap- 
parent, that  a  trade  that  has  to  run  the  gamitletof  a^rilj^block' 
ade»  and  is  crufhed  with  extravagant  duties  inwards,  and  ihackled 
vtth  this  lingular  reftridion  outwards,  cannot  continue. 

^  On  the  Z4th  of  June,  Mr.  NamUttmt  of  the  Jain  jtdamif 
.  staclied  Pariit  and  informed  me  that  this  Teibl  had  arrived  at 
Cherbourg.  Unwilling  to  clofe  my  difpatches  by  her,  without 
being  able  to  conununicate  fomething  of  a  more  definite  and  (ati{- 
&i£tory  charader  than  any  thing  which  had  hitherto  tranfpired,  I 
immediately  called  at  the  office  of  foreign  relations ;  but  the  hC- 
sifter  beii^g  at  Si.  ClouJt  I  was  obliged  to  poftpone  the  interview 
which  I  fought,  until  the  Tuefday  following.  At  this  interview  I 
ftated  to  him  the  arrival  of  the  frigate,  and  my  folicitude  to  tranf- 
mit  by  her  to  the  United  Siatei,  fome  aff  of  his  Government;  Jn/K- 
Jyng  the  enpeSation  with  which  the  important  law  winch  Jhe  had- 
hrmgbt  Uther^  had  undoubtedly  been  paffed,  I  urged  particularly  a 
reply  to  my  note  of  the  1 1  th  of  May^  relative  to  the  captured  veflels, 
imd  obferved,  that  although  the  mere  pecuiiiary  value  of  this  pro- 
pCTty  might  not  be  great,  yet  m  a  foBtical  point  of  view  its  imme- 
tfate  liberation  was  of  the  utmoft  confequence.  I  intimated  to  him 
alt  the  £une  time,  that  my  anxiety  was  fuch  to  communicate^  by 
the  John  ^iM/,adecifi0non  theCe  captures  to  the  Amerkm  Go- 
wrnmeot,  that  I  fhould  detain  this  teffel  unul  I  had  received  it. 
Re  repKed  that  his  fentiments  accorded  perfefily  with  mine  in 
this  matter,  ipidnfcribed  the  deky  which:  had  taken  phce  tb  the 
{mat  caufetti  I  hate  affigned.  He  aflured  me,  however,  that  he 
would  imwediatfly  occupy  himfelf  again  whh  thit'bufinefa,  and 
uolebacouutil  of  commerce  (hould  be  holdeu  within  a  few  day^ 
he  would  make  nj^scM/repert  to  the  £ittpenn>  aadendnvour  tor 
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obtam  «  iUci/Mm  fe^m  timmfafin^  He  mpprored  my  inteattjn 
•£  dcUiniAg  the  firigate»  and  engaged  to  do  whatever  mig^t  d»« 
pend  on  hiiii»  to  enable  me  Co  difpatck  her  ^Nrtth  fatiffaduMu  Ht 
added  that  he  had  already  made  inquiries  of  ^  eompetent  m<h»i 
ddet,  oonoeming  the  Good  Itiiaa  and  the  Frkn^/b^fMad  that  wfaoi 
their  reports  fliould  be  received,  he  would  do  whatever  the< 
ftanoes  of  the  cafes  might  warrant* 

**  I  now  fuggefted  to  him  the  evils  which  refuked  to  our 
mercial  intercourie  with  Fttrnu^  bom  the  great  uncertainty  wUek 
attended  it,  owing  to  the  total  want  on  their  part  of  dear  anA 
general  regulations.  After  making  a  few  obfervatkms  in  expl»« 
nation  of  this  remark,  I  requcfted  to  know  if  he  would  have  Mf 
communication  to  make  to  me  on  the  fubjed:  previous  to  thefidU 
ing  of  the  John  AJamt.  I  vnM  led  to  make  this  inquiry  fro* 
information  which  I  had  indire^y  obtained,  that  feveral  re&lu- 
tioas  for  the  regulation  of  our  trade  had  been  definitively  decteed*^ 
He  replied,  that  no  fuch  communication  would  be  made  here,  b«lt 
that  Mr.  SerrurUr  would  be  fi^y  infbruded  on  this  head*  Tb» 
lefolutions  juft  mentioned^  as  far  as  I  have  learnt,  are,  to 
the  produce  of  the  UmUd  Stata  (cpLcept  fugar)  without 
permits  or  licences;  to  admit  cofiee,  fugar,  and  other 
produce,  with  fuch  permits  or  licences,  and  ta  prcSubit  everf 
thing  arriving  from  Greai  BrUauh  or  places  under  her  controuL 

^  He  again  mentioned  the  difcovery  of  the  regulation  of  th» 
year  twelve,  authorizing  the  certificates  of  origin  for  French  porta 
only,  or  for  ports  in  pofTeflion  of  the  French  armies ;  but  decland 
that  after  the  moli  thorough  examination  of  the  archives  of  hie* 
department,  no  document  or  record  had  been  found  penaktifig 
thefe  certificates  to  be  granted  for  the  ports  of  neutral  or  alKed^ 
powers.  He  again,  however,  profefied  a  favourable  -difpofitioft 
towards  our  negotiations  in  Denmari,  and  faid,  '*  ht  fucois  de  la 
million  de  Monf.  Erving  s^accorderait  parfaitement  avec  nos  tentt* 
mens,  et  ne  contrarierait  nuUement  notre  politique^'' 

*'  With  the  view  above  ftated,  I  detained  the  John  Adam  until 
the  9th  inftant.     I  had  from  time  to  time,  in  the  meanwhile^  in- 
formed myfelf  of  the  proceedings  with  regard  to  the  captu^d 
veifels,  and  afcertained  that  in  fad  the  Duke  of  Bqffamo  hadmad* 
a  report  in  relation  to  them.    The  Emperor  it  appears,  bowever^ 
ftill  wiflied  for  the  decifion  of  hia  Council  of  Cpmmerce,  and  ibt. 
report  was  laid  before  them  on  the  ift  of  this  month,  being  th^ 
firil  time  they  had  aiTembled  fince  the  dale  oC  my  latter  of  the 
4Kh  M0y9    i  waited  ia  daily  eapeAatioa  of  haafiaig  4h«.jefi»ltk 
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of  thefF  deliberadont  nntil  the  9th  inftant,  wfaM,  toacevnhg  fafiB« 
cidit.  time  had  been  allowed  for  receiring  it^  and  not  feeling 
perfedly  at  my  eafe  under  the  refponfibility  I  was  inciirringr 
for  the  unauthorized  detention  of  the  Jolm  ^damtf  I  determined 
to  kam  from  the  Duke  of  Bajfm9  in  perfon  what  I  might 
loionably  ezped  in  the  matter.  I  accordingly  procured  an 
interyiew  with  him  on  the  day  laft  mentioned.  I  reminded 
him  of  what  had  pafTed  at  our  conference  on  the  18th  ultimo* 
and  told  him,  that  in  confequence  thereof  I  had  kept  the 
lliip ; .  but  that  I  could  not  with  propriety  detain  her  longert 
without,  the  evident  profpif£t  of  obtaining  from  the  French  goyem- 
i|ieot  the  releafe  of  the  captured  veffels.  He  expreiTed  a  couTic- 
tion  of  the  juftice  of  my  obfervations,  and  aiTured  me  that  he  wat 
ipi  hourly  expedation  of  receiving  a  decifion  on  the  captured 
cafes,  and  hoped  that  the  John  Adamt  might  not  be  permitted  to 
return  without  it.  I  thereupon  confented  to  keep  my  difpatchet 
open  until  the  I3th9  afTuring  him  that  I  could  not  take  upon  my« 
felf  .to  protradi  the  detention  of  the  jQhm  Adams  beyond  that 
period. 

.  •*  On  the  13th,  about  one  o*clock,  I  received  ^  note  from  the 
Duke  of  Bajfano,  of  which  the  enclofed  [No.  9.]  is  a.  copy.  I 
waited  upon  him  immediately,  and  was  informed  that  the  Tw9 
Brothers^  the  Good  Intent^  iind  the  Star^  three  of  the  captured  vef- 
iels,  had  been  liberated.  He  added,  that  no  unneceflary  delay 
would  be  allowed  in  deciding  upon  the  whole. 

.  <<  I  (hall  difpatc^h  Mr.  HamiUon  this  day,  and  I  (hall  fend  with 
Rim  a  meflcnger  to  be  landed  on  the  other  fide,  who  will  carry  to 
Y/ix,  Smith  an  account  [No.  10.3  of  what  has  been  done  here,  to 
be  ufed  by  him  as  he  (hall  judge  proper.*' 


X. 

Trtrnfiatiou  of  «  lelUr  from  General  Turreau  to   the   Secretary  of 

State,  dated. 
Sir,  November  14,  i8io« 

ALTHOUGH  you  may  have  been  already  informed,  through 
atiother  official  channel,  of  the  repeal  of  the  decrees  of  Berlin  and 
Milan,  it  is  agreeable  to  me  to  have  to  confirm  to  you  this  new 
liberal  difpofition  of  my  Court  towards  the  Government  of  the 
States  of  the  Union. 

You  will  recoiled,  without  doubt.  Sir,  that  thefe  decrees  were 
^opted  in  jetalijiUou  for  the  ^  multiplied  meafurea  of  England 
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againft  the  rights  ofneutralsy  and  efpecially  againfl  thofe  of  th« 
United  Siaiej :  and  after  this  new  proof  of  deference  to  the  wifhes 
of  your  Govemroenty  his  Majefly  the  Emperor  has  room  to  be* 
lierci  that  it  will  make  new  efforts  to  withdraw  the  American 
commerce  frojn  the  yoke  which  the  prohibitory  afts  of  Great 
Britain  have  imp  ofed  upon  it.  You  will  at  the  fame  time  obferve» 
Sir,  that  the  clearly  exprefftd  intention  of  my  Government  is,  that 
the  renewal  of  commercial  intercou*fe  between  France  and  the 
United  States  cannot  alter  the  fyilem  of  exdufion  adopted  by  ill 
Europe,  againjl  all  the  product  of  the  foil  or  of  the  manufaButet  cf 
England  or  her  colonies  V  a  fydem,  thf  wifdom  and  advantages  of 
which  are  already  proved  by  its  developement  and  its  fuccefs  ; 
and  of  which,  alfo»  the  United  States,  as  an  agricultural  and  com* 
mercial  power,  have- a  particular  interefl  in  aiding ^  and  hqftemng  tin 
completion.  MoreoTer,  Sir,  this  meafiire  of  my  Government,  and 
thofe  which  yours  may  think  proper  to  adopt,  will  prove  the  in- 
utility of  the  efforts  of  the  common  enemy  to  break  the  ties  of 
friendfhip  which  a  huniane  and  generous  policy  has  necefiarily 
formed  between  France  and  the  United  States f  and  which  the  a^ual 
crifis  ought  to  dr»w  clofer.  We  ought  hereafter,  Sir,  to  hope,  or 
rather  we  may  be  affured,  that  new  relations  ftill  more  clofe  and 
more  friendly  are  about  to  be  formed  between  jimericans  and 
Frenchmen^  and  that  thefe  two  people  will  be  more  than  ever  con- 
vinced, that  their  glory,  their  intereft  and  their  happinefs  muft 
eternally  confecrate  the  principle  and  the  confervation  of  the& 
relations. 

I  feize  with  eagemefs  this  occafion.  Sir,  of  renewing  to  you  the 
j^flurance  of  my  high  confidrration* 

(Signed)        TURREAU- 
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X/f«Jftf— continued. 

"  to  import  a  Cargo  into 'this  Country,**  will  proteA  i     ^ 
Vcflel  going  in  ballaft  to  the  Port  of  Shipment  for 
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by  an  ulterior  Deftination  to  a  Port  of  the  Enemy, 
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ance of  Military  Stores  /       -  -  -         -    364 

"  to  bring  a  Cargo  to  this  Country,*'  not  vitiated  by 
touching  for  Orders  at  an  interdided  Port,  not  Inowu 
to  befucb  at  the  Time  of  failing  -  •  366 

vitiated  by  touching  for  Orders  at  an  interdided  Port     367 

not  vitiated,  where  Permifiion  was  exprefsly  given,  to 
touch  at  an  interdi^ed  Port  for  Orders         -  *    3^9 

"  to  fail  under  any  Flag  except  the  Frtncb,"*  held  to 
exclude  French  Owncrftiip  -  -  '370 

not  vitiated  by  the  Owner  becoming  a  French  Subjed, 
during  the  Tranfaftion  -  -  -  371 

Condition  of  touching  at  Leitb  for  Convoy,  not  com- 
plied  with — Condemnation  -  -  "375 

granted  fubfequently  to  the  Capture — no  ProteAion  -    377 
—  Condition,  *'  to  touch  at  Leitb  if  proceeding  to  any 
<'  Port  of  tb'u  Kingdom  South  of  HuUf*  held  not  to 
include  the  Ports  of  Ireland  -  -  *    379 

M. 

Mqfter — Right  of,  to  fell  Ship  in  cafe  of  the  Neceflity, 

without  Authority  from  Owners  -  -         118 

a  competent  Witnefs  in  a  fuit  for  Wages         -         -      23  J 

N. 

National  CharaSer — Ports  and  Places  of  St.  Domingo^  wrefted 

from  the  Frencb  by  Infurgent  Negroes,  not  deemed 

Parts  of  the  Enemy's  Colony  -  -  -         f 

of  Ionian  Republic  -  -  •  -         173 

Navigation  ^5— does  not  apply  to  Gibraltar  -  -       51 

Laws — Ship  condemned  for  Breach  of        -         "     ^11 
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Orders  In  Council — Interpefition  of  a  Brkj/i  Port>  -hdki  l» 
take  Voyage  Qut  of  the  Intendioent  of  the  -Order 
.jth  Januarj^  iSo'j  -  -  -  -        55 

of  1 1  til  'November  1807,  prohibiting  Transfer  of 
Enemy's  VefTels,  held  not  to  extend  to  Prize  Veffi^ls-  -1-A2 

Property  of  Spaniards  refident  in  Ports  of  S^iuny  under 
the  Controul  of  the /V^iuriS,  protected. by  Order  of 
4th  July  1808  ...       182 

of  7th  January  1807,  held  tp  prohibit  Trade  between 
PruJJian  Ports  -  -  -     184 

of  26th  April  J  8099  held  not  to  a£Fe£^  Places  Umporardy 
in  PofTeffion  of  the  Enemy  -  -191 

Trade  to  Heligoland  confined  to  Britifb  Ships,  by  Order 
of  31  ft  Afiiy  1809  ...     2^ 

Queftion  under  the  Order  7th  Muy  18 10,  prohibiting 
Fiihing  Voyages  to  and  from  Ports  from  whiqh  'the 
Briiifb  Flag  is  excluded  -  *       2  75 

Ordonnances — French 9  of  1774  ^^^  ^778  (cited)  -         -Fji5 

0«;/i^/-— bound  by  Ad  of  Agent  •  '    "44 

ToJfeJJion — Caufe  of — Suit  not  entertained  by  Court  in  cafe 

of  a  foreign  Ship  -  -  24* 

Privateer — Operations  of,  againft  Prqperty  on  Shore,  limited 

by  Prize  A€t  to  fortified  Places  -  106,  i  ij 
Apportionment  of  Salvage  between  King's  Ship  arid 

Privateer  -  •  -  270 
not  within  the  Terms  of  a  C^pitulatipn,  prote^ng 

private  Property  generally  -  -  -        271 

Pri%e  Aa — Interpretation  of  -  -  186 

Privet  Agent — See  Agency. 
Prize  VeJfel—^^X^  of,  by  the  Enemy,  not  within  the  Jleilric* 

tion  of  the  Order  in  Council   nth  Nov.  1807.  i*3 

p—  Sale  of,  to  a  Neutral  under  a  Sentence  of  Condemnation 

divefls  Intereft  of  former  Briti/b  Owner  «.         244 

Proceeds — Tranfmiflion  of,  from  Vice  Admiralty  Court — 
Regiflrar  not  refponfible  for  fafe  Arrival,  if  fent  in 
the  ufual  Way  of  Bufincfs  •  -  -    2J 
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Rig^rar^oi  Vice  Admiralty  Courts^  not  refpoofible  for 
Lofs  of  Proceeds^  if  tran(mitted  under  proper  Pre- 
cautions -  .  •.        ^        . 

— —  Principal  and  Deputy,  Refponfibili^y  of,  in  cafe  of  Lofe 
by  Mifcondu^ 

Reglfirar  and  Merchants — Report  of  objeded  to,  on  a  Quef- 
tion  of  Agency — Sum  allowed  by  them  increafed 

Revenue  Cutter^Tfiot  entitled  to  (hare  as  Joint  Captor,  on  the 
Ground  of  being  in  fight  only 

Revenue  Z^fc;/— Breach  of  - 

s. 

Sahiage — Demand  of,  by  King's  Ship  againft  Tranfport  em- 
ployed on  the  fame  Service— rejeded 

>  not  limited  by  Prixe  A6i  where  a  Ship  has  been  volun- 
tarily abandoned  by  the  Enemy — Moiety  given 

Queftion,  whether  Civil  or  Military 

on  Veifel  purchafed  at  Sea  from  the  Enemy  by  a  Neu- 
tral, for  the  Purpofe  of  being  reflored  to  former 
Owners  -  - 

— —  on  Property  re-captured  at  Oporto 

— —  — —  by  joint  Operation  of  Army  and  Navy 

—by  Army  only 

on  Cargoes  landed  and  warehoufed 

given  on  Brttljhy  not  on  Portuguefe  Property,  re- cap- 
tured at  Oporto  '  ^         - 

Value  of  Property  on  which  Salvage  is  given,  to  be 
eftimated  at  Port  of  Reftitution 

on  Freight,  where  the  Ships  were  chartered  out  and 
Home  as  one  entire  Voyage 

Neutral  Ships  not  furnifhcd  with  Certificates  of  Origin 
—liable  to  pay  Salvage  on  Re- capture 

for  Refcue  of  Ship  already  releafed  on  Bail  by  the 
Enemy — not  given  .  -  -  - 

Rule  of  Apportionment  between  King's  Ship  and  Pri- 
vateer -  -  - 

on  Spanijh  Ships  re-captured  from  the  Enemy 

St.  Domingo-^Sce  National  CharaSer, 
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Setting  forth  for  War^Britl/b  Prize  Veffel  having  been  fitted 
out  as  Privateer  by  the  Enemy^  although  navigated 
at  a  Merchant  Veffel  at  the  Time  of  re-capture — not 
reftored  to  former  Owner  -  -         l86 

^Ai^— Sale  of,  by  Mafter,  without    Authority  from  the 

Owners  •  -  -  Il8 

■  ■  Reftored  to  Parties,  appearing  by  the  Ship's  Papers 
and  Regiiler  to  be  the  Owners,  without  Prgudice 
to  Rights  of  other  Claimants  •  -       12 1 

Statutes^  2  G.  2.  c.  36. 1   forfeiture  of  Wage.        •  86 

37G.3.  c.  73.J  ^ 

39  G,  3.  c.  69.  7  ^  g  j^^  Y^^  ^  g 

37  O.  3.  c.  73.  J  t 

45  G.  3.  c.  73.  f.  9.  Capture  of  Property  on  Land 

by  Privateers  •  ictf 

7&  8   ^.3.  0.22.  I    XT     •     *:        Aja 
13  &  14  cJz.  c.  II  J  Navigation  Ad.        -         13S 

7  G.  3.0-9.   ^ 

8  G.  3.  c.  22.  I         -      -        *        -        •      »     136 

26  G.  3  c.  60.  3 

28G.  3.  c.  6.    1  ,^p 

34  G.  3.  c.  68.  J ^38 

45G,3.  c.  72.  Prize  Aft        -        -      «      .        -i8tf 

7&8/r-c. 22.  7   r>  T 

^8G.3.c.6.    {Revenue Law.  .  290 

34  G.  3.  c.  35.    Indemnity  for  Governor,  of  Wefl 

India  Ifles  -  30a 

46  G.  3«  c.  1 1 1,  authorizing  Importation  of  certain       v 

Articles  under  Permiffion  of  Go* 
vemors         ...       303 
28  G.  3.  C.6*  Intercourfe  with  ^mmra  -         310 

48  G.  3*  Q,     ,  Enabling  Council  to  grant  Licence.   377 

T, 

JTrrn^ory— Occupation  of,  in  Time  of  Peace,  vrith  Concur- 
rence of  the  Sovereign,  prefumptive  Evidence  of 
Ceflion  by  Treaty  -        %  •  -  1 74 

/Vtf  Jifif/— Purpofc  of  felling  Veffel  in  the  Enemy*.  Port, 
held  to  be  a  trading  in  Contraveition  of  the  Order  in 
Council  t  <"  V  *       345 
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